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INTRODUCTION
As this Court has found, the files recovered fromHofeller’'s devices related to North
Carolina contain significant evidence of unconsiiinal conduct by Legislative Defendants, as
well as “troubl[ing]” representations to federabets and the public concerning redistricting.
Judgment 7 704 (Sept. 3, 2019). Legislative Dedatglpreviously sought to conceal the
Hofeller files from public view, and this Court vsied in part because Legislative Defendants
had sat on their rights. Undeterred, Legislatiegeddants have returned to this Court, two and
half months later, again seeking to conceal thaliNGarolina-related Hofeller files from public
view. Indeed, Legislative Defendants expresslk saeorder directing Plaintiffs to “destroy”
documents of immense public import, Mot. 1, thet vagjority of which are public records
under North Carolina law. For a multitude of reasd_egislative Defendants’ motion for
direction should be denied.
ARGUMENT

Legislative Defendants’ Motion Is Barred by a PriorOrder of this Court

This is not the first time Legislative Defendanésé argued that certain of the files
recovered from Dr. Hofeller’'s electronic storageides are protected by the attorney-client
privilege or work-product doctrine. As the Couitlwecall, on June 6, 2019, Plaintiffs moved
for an order directing Legislative Defendants tivai® from further pursuing the return or
destruction of the files produced to Plaintiffs ®tgphanie Hofeller in response to a lawful
subpoena. In their response, filed on June 179 ,20dgislative Defendants argued that
thousands of documents produced to Plaintiffs by Mideller “are protected by attorney-client
and work-product privileges.” Leg. Defts.” Resperad 45 (June 17, 2019). Legislative
Defendants requested an order directing Plairtiffglisclose the extent of their review of the

Legislative Defendants’ [supposedly] privileged er&tls” and requiring that Plaintiffs “be



divested of all materials obtained from Ms. [Hode]l” Id. at 5. In their reply, Plaintiffs pointed
out that Legislative Defendants had waived anyilege or work-product protection multiple
times over and that all documents Dr. Hofeller pregd in developing the 2017 Plans are public
records under Dr. Hofeller’s contract and N.C. Gtat. § 120-133(a)SeePltfs.” Reply (June
27, 2019).

The Court unequivocally rejected Legislative Defemid’ arguments and requests for
relief. Inits July 12, 2019 Order on Plaintiffdotion for Direction, the Court held that all
“documents necessary for the administration ofgaesh this case” were “not subject to any
assertions of privilege” and “likely fall under theblic record designation provided by N.C.G.S.
§ 120-133.” 07/12/19 Order on Pltfs.” Mot. for Bation at 2. “As to Legislative Defendants’
request that Plaintiffs disclose the extent ofrtheview of the files produced by Stephanie
Hofeller,” the Court “note[d] that the delay in ibging these concerns before the Court has
contributed to any prejudice Legislative Defendar&sm to have suffered,” and “denie[d]
Legislative Defendants’ requested relief at thie Etage of the litigation.ld. The Court also
declined Legislative Defendants’ request to ordamiffs to be divested of any materials
produced by Ms. HofellerSee id.

In the instant motion for direction, Legislative feadants again repeat the same
arguments from their June 17 brief and make sonteeo$ame requests for relief. They again
claim that files produced by Ms. Hofeller are pieged or protected work product, and again
seek to divest Plaintiffs of those files. But Lsegtive Defendants do not even mention that this
Court previously rejected materially identical argants and requested relief, let alone explain

why this Court now should reconsider and reactffardnt conclusion.



Even worse, this Court previously rejected LegigtaDefendants’ arguments based on
their “delay in bringing these concerns before@oairt” and the “late stage of the litigation.”
Id. That was more than two months ago. Now, LeguddDefendants have delayed even
longer, and this case is at an even later stagayiBg Legislative Defendants’ requested relief
as untimely was amply warranted in July, and &lishe more warranted today.

Il. Legislative Defendants’ Logged Files Include Numenss Public Records

Even apart from this Court’s prior order and Legfisie Defendants’ repeated waiver of
their rights as describedfra, Legislative Defendants’ privilege claims indepently fail
because the vast majority of the files listed airtlogs are public records. These public records
fall into two categories.

First, consistent with N.C. Gen. Stat. 8 120-1330a) Hofeller's contracts with the
General Assembly to draw both the 2017 state Handestate Senate plans and the 2016
congressional plan expressly state that “all digfaind information requests to [Dr. Hofeller]
and documents prepared by [Dr. Hofeller] concermedjstrictingshall no longer be
confidential and shall become public recorgson the act establishing the relevant districting
plan becoming law.” Exs. Q, P to Pltfs.” Replyrid27, 2019) (emphasis added). Dr.
Hofeller's work in drawing the 2011 state legistatplans and the 2011 congressional plan
likewise are public records under N.C. Gen. Sta2@ 133(a). Thus, “drafting and information
requests to” Dr. Hofeller and “all ... documents @uegal by” him in developing North
Carolina’s state legislative and congressionaltars decade lost any confidentiality and
became public records upon the passage of thoss. pil such documents belong to the people
of North Carolina and should have been made pykkes ago.

Indeed, this Court has already held as much.sI8éptember 3, 2019 Judgment in this

case, the Court held that the Hofeller files introed into evidence at trial “are public records



pursuant to N.C. Gen. Stat. 8 120-133(a) and Dfelér’s contract with the General Assembly
to draw the 2017 Plans.” Judgment § 56 (SeptOBOR The rationale for that ruling plainly
applies to all documents related to Dr. Hofellevisrk in developing redistricting plans in North
Carolina. They are all public records.

Remarkably, however, Legislative Defendants seadotaweal and destroy thousands
upon thousands of such public records. Based gislative Defendants’ logs, it appears that
nearlyall of the files listed on Exhibit A to Legislative Bsadants’ motion are public records.
With the possible exception of a few files that egopfrom the file names to be draft expert
reports and declarations, all of the files listedxhibit A appear to be spreadsheets, maps, and
other documents Dr. Hofeller prepared in drawing 2017 state legislative and 2016
congressional plans. As for Exhibit B, any emaiisl accompanying attachments related to the
2017 state legislative plans from before AugustZ8iL7 are public records, as are any emails
and attachments related to the 2016 congressidarafifom before February 19, 2016 (the dates
of passage of the plans). It is clear that ExiBostontains many such documengee, e.g.Leg.
Defts.” Ex. B at p. 84 of PDF. In their motion,dislative Defendants do not even mention, let
alone try to distinguish, Dr. Hofeller's contrasgction 120-133(a), or this Court’s prior holding
that files documenting Dr. Hofeller’'s redistrictimgprk in North Carolina are public records.

Second, all of Dr. Hofeller’'s work in North Carddirin various other litigation, including
non-redistricting litigation, are public recordslaaxempt from any attorney-client or work
product privilege under N.C. Gen. Stat. § 132-).1{hat statute provides that “written
communications (and copies thereof) to any pulaiartd, council, commission or other
governmental body of the State ... made within tlgef the attorney-client relationship”

related to any litigation or claim against the 8tahall become public recordss defined in



G.S. 132-1 three years from the date such commiimriceas received.” N.C. Gen. Stat. § 132-
1.1(a) (emphasis added). Thus, all of Dr. Hofedlgrork on behalf of state agencies in the
NAACP v. McCronylitigation challenging the 2013 omnibus electidis—where no legislators
were defendants—qualifies as public records unde8281.1, without regard to any attorney-
client or work product privilege. The same is tai®r. Hofeller's work inHarris v. McCrory
and theUnited States v. North Carolina_egislative Defendants purport to file their imatand
make privilege claims on behalf of “Legislative Breflants” in a variety of cases, including the
three just listed, in which thexgereno legislative defendants, just state and state@ge
defendants, and in which public records laws maéar¢hat no privilege remains. Mot. 1.
Legislative Defendants’ Exhibit B contains many ecouamications that are public records under
section 132-1.1(a).

It is simply stunning that Legislative Defendantshenare senior government officials of
the State of North Carolina—are seeking the destrmuof public records that belong to the
citizens whom these officials are duty-bound towveerNorth Carolina law in fact makes it a
crime to “destroy” public records. N.C. Gen. S§8.121-5(b), 132-3(a). This Court obviously
cannot direct any such course of action.

I1. Legislative Defendants Have Repeatedly Waived Anytforney-Client Privilege or
Work-Product Protection

Even if some of the records listed in Legislativef@hdants’ Exhibit B conceivably could
be subject to a claim of attorney-client privilewyework-product protection, Legislative
Defendants have waived any privilege or protectaur times overby failing to object to
Plaintiffs’ subpoenas, demanding that Plaintifesamit complete copies of the Hofeller files to
third parties, failing to restrict use of the fileg Ms. Hofeller, and delaying bringing their

privilege and work-product claims to the Court.



A. Legislative Defendants Waived any Privilege or Praction by Failing To
Object to Plaintiffs’ Subpoenas

Legislative Defendants waived any privilege or wprkduct protection when they did
not object to any of the subpoenas Plaintiffs sgive Ms. Hofeller, Ms. Hofeller’'s mother, or
the Estate of Dr. Hofeller. All of these subpoesasght materials related to Dr. Hofeller’s work
for Legislative Defendants, and Legislative Defaridalid not object to any of them. “Where a
party is aware” that a subpoenaed third party nesg@ss the party’s privileged information,

“the burden falls on that party to take affirmatsteps to prevent the disclosure in order [to]
preserve the privilege as to itselfAm. Home Assur. Co. v. Fremont Indem., @893 WL
426984, at *4 (S.D.N.Y. Oct. 18, 1993). “The faduo act to prevent or object to the disclosure
of confidential communications when a party knowslwuld know that privileged documents
may be disclosed by another party waives the pgelwith respect to the party failing to act.”
Id.; see also Ravenswood Inv. Co., L.P. v. Avalon Gervs., Inc.2010 WL 11443364, at *2
(W.D. Okla. May 18, 2010) (“Because Defendant didl state its claim of privilege within
fourteen days of service of the subpoena on [d farty], the Court concludes Defendant has
waived any such claim.”Patterson v. Chi. Ass’'n for Retarded Childré®997 WL 323575, at
*3 (N.D. Ill. June 6, 1997) (“By failing to objectd third-party subpoena, party “essentially
waived her claim to privilege, and the informatgleaned via the subpoena may be used.”).

Legislative Defendants have previously argued tiirey did not waive privilege in failing
to object because they “did not know Ms. [Hofelleald” the materials. Leg. Defts.” Response at
46 (June 17, 2019). But Plaintiffs’ subpoenas & Mofeller and other third parties asked for all
documents, or devices containing documents, retat&t. Hofeller's work on the challenged
state House and Senate plans. Legislative Defé¢enthane argued that those materials would

necessarily contain privileged informatioBee idat 45-49. If Legislative Defendants believed



that to be the case, then the “scope of [the] sebajs]” “should reasonably should have alerted”
Legislative Defendants “to the possibility” thateoof the subpoenaed third parties, including
Ms. Hofeller, “might produce the [allegedly] priedied documents.Am. Home Assur1993

WL 426984, at *4. A party must “jealously guard8 privileged materialsNavajo Nation v.
Peabody Holding Co255 F.R.D. 37, 45 (D.D.C. 2009). Legislative &afants’ “failure to take
any steps to prevent the disclosure of [allegegltiileged documents waived the privilege they
seek to assert.Am. Home Assur1993 WL 426983, at *4.

B. Legislative Defendants Waived any Privilege or Praction by Compelling
Plaintiffs To Transmit Copies of the Hofeller Filesto Third Parties

Legislative Defendants independently waived anyilege or work-product protection
by demanding that Plaintiffs transmit complete egmf all of the Hofeller files to State
Defendants and Intervenor Defendants. It is wetibdelished that a party waives privilege where
no “reasonable protective measures were employedder to safeguard claims of privilege” or
“ensure confidentiality” before documents are ptito another partyScott v. Glickman199
F.R.D. 174, 179 (E.D.N.C. 2001). Here, at LegigtaDefendants’ own behest, Plaintiffs
transmitted complete copies of the contents obtbeage devices to State Defendants and
Intervenor Defendants, neither of which has anyileged relationship with Legislative
Defendants, and at least one of which (State Defetisyl is not aligned with Legislative
Defendants in this case. Legislative Defendartsdj moreover, even though weeks earlier,
Plaintiffs had sent Legislative Defendants a seastshindex of the file names and file paths,
which made apparent that the devices containifieslving Dr. Hofeller's work for Legislative
Defendants.SeeReply in Support of Pltfs.” Mot. for Direction, EE at 1 (June 27, 2019).
Legislative Defendants could have requested limmator protective measure before these files

were provided to the State Defendants and IntervBedendants, but they did not.



Plaintiffs have raised this basis for waiver befdmat tellingly, Legislative Defendants
have not addressed it in their motion for directiwnn any other submission to this Court.
Legislative Defendants offer no argument or preneéle the notion that they maintained
privilege over “documents [that] were revealedhiod parties without objection,” and indeed at
their own insistenceDurham Indus. Inc. v. N. River Ins. C&@980 WL 112700, at *2 (S.D.N.Y.
May 8, 1980) (finding waiver)see also Furniture, Inc. v. Kittinger/Penn. House GInc, 116
F.R.D. 46, 50 (M.D.N.C. 1987) (“the privilege mag lost” by failing “to take affirmative
actions and institute reasonable precautions toreribkat confidentiality will be maintained”).

C. Legislative Defendants Waived any Privilege or Praction by Failing To
Restrict Use or Dissemination of the Files by Ms. éfeller

Legislative Defendants independently waived anyilege or work-product protection in
yet a third way by failing to take steps to resttie use or dissemination of the files by Ms.
Hofeller. For months, Legislative Defendants hagen aware that the parties to this case are
not the only ones who possess copies of the #lesvered from Dr. Hofeller’'s devices.
Stephanie Hofeller, who is not a Plaintiff or otlese a party to this case, also possesses copies.
On May 17, 2019, more than three months beforedlaiye Defendants filed this motion, Ms.
Hofeller testified at her deposition that she made retained copies of two backups from one of
the hard drives that she turned over in respongdaiotiffs’ subpoenaSeeP X781 at 146:8-
148:6. When asked by Legislative Defendants’ celiri®. Did you retain copies of any of the
hard drives and thumb drives that you producedrte® & Porter in response to the
subpoena?,” Ms. Hofeller answered “A: Yedd. at 145:8-11. Ms. Hofeller explained that there
were “many, many backups of the same hard drivet she “copied . . . the first one and the

last one only knowing that was going to be reduhamd that she maintained these copies in a



drawer in her “home in Kentucky.ld. at 146:19-147:22. Ms. Hofeller further explairtbdt
she kept these copies to “preserve” her father'skwor posterity.” 1d. at 147:6-8.

Legislative Defendants clearly knew about Ms. Heféd deposition, since they took it.
Yet despite submitting various filings to this Coattempting to restrict use of the files in
guestion byPlaintiffs, Legislative Defendants have never—to Plaintikisowledge—takeany
step to restrict the use or distribution of theuwtaents by Ms. Hofeller.

Again, “[t]he failure to act to prevent or objeotthe disclosure of confidential
communications when a party knows or should knaat phivileged documents may be
disclosed by another party waives the privilegehnwatspect to the party failing to act&m.

Home Assur.1993 WL 426984, at *4. “Courts have emphasited ¢tlaw back requests should
be made immediately, with delays of even a few wakitermined to be too long ...Window
World of Baton Rouge, LLC v. Window World, Ji2019 WL 3995941, at *12 (N.C. Super.
Aug. 16, 2019) (quotation marks omitted) (citinges). “Courts have held that twelve days,
even six days, are too long to wait to avoid wagvamivilege.” In re Grand Jury Subpoena
Dated Mar. 20, 201,32014 WL 2998527, at *13 (S.D.N.Y. July 2, 2014jere, Legislative
Defendants have done nothing to restrict Ms. Heffdluse of the files for nearly four months.

Because of Legislative Defendants’ inaction, moegpxow it is not just Ms. Hofeller
who possesses these supposedly privileged anddeotifil files. It appears that Ms. Hofeller
has disclosed some unknown number of the filesa@immmedia outlets. On September 6, 2019,
The New Yorkepublished an article describing numerous file®veced from Dr. Hofeller’s
devices in detall, stating that “at least sevehpusand files and several years of e-mails ... were
recently obtained ... byhe New Yorket David Daley,The Secret Files of the Master of

Republican Gerrymanderind@he New Yorker, Sept. 6, 2019, http:/bit.ly/2kEF. The next



day, on September 10, 20I%e New York Timgzaublished a similar article describing
“highlights” from “files from the Hofeller backup®cently made available to The New York
Times.” Michael WinesRepublican Gerrymander Whiz Had Wider Influenceréas

Known N.Y. Times, Sept. 10, 2019, https://nyti.ms/2IHBB After publication of the article by
The New Yorkems. Hofeller's counsel informed Plaintiffs thatsMHofeller wasThe New
Yorkers source for the files.

D. Legislative Defendants Waived any Privilege or Praction through Delay

Finally, Legislative Defendants independently wdiaay privilege or protection by
sleeping on their rights. Plaintiffs served tlgibpoena on Ms. Hofeller, with notice to
Legislative Defendants, on February 13, 2019. @mdWd 20, 2019, Plaintiffs notified
Legislative Defendants that Ms. Hofeller had resfamhto the subpoena by producing several
external hard drives and thumb drives. On Apr2@19, Plaintiffs sent Legislative Defendants a
searchable index listing the file names and filthgdor all of the Hofeller files. In early May,
Plaintiffs provided Legislative Defendants copiésabof the actual files. On May 31—the day
after plaintiffs in the census litigation notifitle federal district court and the U.S. Supreme
Court of evidence of potential government miscondiat Plaintiffs had discovered in the
Hofeller fles—Legislative Defendants sent Plaiisté letter asserting that the Hofeller files
contained potentially privileged materials, butnit®ed only five specific potentially privileged
files. On June 5, in response to Legislative Deéents’ letter, Plaintiffs invited Legislative
Defendants to “identify each such file” they bebelwas privileged, “specify the privilege that
you believe applies, and provide appropriate legal factual support for your contention that
the file is privileged.” Pltfs.” Mot. for Directio, Ex. C at 13 (June 6, 2019).

Yet Legislative Defendants now have waited untigast 30, 2019—nearly five months

after receiving the searchable index of files ngmearly four months after receiving the files
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themselves, and three months since Plaintiffs @avitegislative Defendants to provide an
itemized list of purportedly privileged documents-grroduce logs of the particular documents
they claim are privileged or protected by the wpr&duct doctrine. Again, “[c]ourts have
emphasized that claw back requests should be madediately, with delays of even a few
weeks determined to be too longWindow World 2019 WL 3995941, at *12 (quotation marks
omitted). Legislative Defendants’ “failure to tilyeserve privilege log waived any privilege that
might otherwise be assertedd. at *33

V. Legislative Defendants Have Not Established that thLogged Files Are Protected by
the Attorney-Client Privilege or the Work-Product Doctrine

Even if this Court were to overlook its prior ordsiorth Carolina public records law,
and Legislative Defendants’ repeated waiver ofrthghts, Legislative Defendants’ motion
would still fail because they have failed to substde their privilege and work-product claims.

A. Legislative Defendants Fail To Offer a Particularizd Basis for Any of their
Privilege or Work-Product Claims

Courts evaluate claims of attorney-client privileayel work-product protection on a
particularized, document-by-document basis. Ireofdr the attorney-client privilege to apply, a
particular communication “must satisfy the fivetfadMurvin test.” Friday Invs., LLC v. Bally
Total Fitness of the Mid-Atl., Inc370 N.C. 235, 240, 805 S.E.2d 664, 669 (2017). A
communication thus is privileged only if: “(1) tielation of attorney and client existed at the
time the communication was made, (2) the commuioicatas made in confidence, (3) the
communication relates to a matter about which tteraey is being professionally consulted, (4)
the communication was made in the course of givingeeking legal advice for a proper
purposel,] although litigation need not be conteatgad[,] and (5) the client has not waived the
privilege.” Id. “[l]f any one of these five elements is not pragse any portion of an attorney-

client communication, that portion of the commutiaa is not privileged.”ld. (quotation marks

11



omitted). “The burden is always on the party agsgthe privilege to demonstrate each of its
essential elements.In re Miller, 357 N.C. 316, 336, 584 S.E.2d 772, 787 (2003).

“This burden may not be met,” moreover, “by meraaiosory or ipse dixit assertions, or
by a blanket refusal to testify” or produce docuteeid. “Rather, sufficient evidence must be
adduced, usually by means of an affidavit or affitka to establish the privilege with respect to
each disputed item.1d. And in determining whether these elements aisfeat, the trial court
must conduct “a fact-sensitive inquiry” appliedetach “specific communication.Raymond v.
N.C. Police Benevolent Ass'n., In865 N.C. 94, 100, 721 S.E.2d 923, 927 (2011).

The work-product doctrine is similar. Sometimeswn as a “trial preparation
immunity,” Willis v. Duke Power Cp291 N.C. 19, 36, 229 S.E.2d 191, 201 (1976)wbe-
product doctrine generally protects from discowdoguments “prepared in anticipation of
litigation.” N.C. Rule of Civ. P. 26(b)(3). Wonsroduct claims rise and fall based on “the
nature of the document and the factual situatiathenparticular case.Crosmun v. Trustees of
Fayetteville Tech. Cty. Colk- S.E.2d --, 2019 WL 3558764, at *10 (N.C. ChpA Aug. 6,

2019). “The party seeking ... work-product privildggars the burden of proofWachovia
Bank v. Clean River Corpl78 N.C. App. 528, 531, 631 S.E.2d 879, 882 (NCC App. 2006).

Here, Legislative Defendants’ submissions are wbeiftadequate to carry their
particularized burden for each and every item @iribgs. Exhibit A to Legislative Defendants’
motion includes 7,632 mapping files for which, unttee column labelled “Privilege,” every
document contains only a two-word notation: “Workdct.” Nowhere do Legislative
Defendants provide substantiation that any attoenen saw any of these documents, let alone
that thesenapping filessomehow reflect an attorney’s mental impressiariegal theories.

Exhibit B contains even less information than Exhib—it lists an unnumbered quantity of

12



emails and attachments, with no privilege notatitnvatsoever. Legislative Defendants’ motion
does not fill this gap. The motion simply assestishout elaboration, that “Exhibit A is an
itemization of all files Legislative Defendants iegk are protected by the Work Product
Privilege” and that “Exhibit B is an itemization all communications and corresponding
attachments to those communications that Legiglddefendants|] believe are protected by the
Attorney Client or Work Product Privileges.” Meait 3. Those conclusory assertions do not
provide a particularized basis for asserting atgp+client privilege or work-product protection.

B. Legislative Defendants Have Not Substantiated thei€laims of Attorney-
Client Privilege

Even if they had attempted to offer a particulatibasis for each document they claim is
privileged or protected, Legislative Defendantsbatey-client privilege claims would still fail
because they have not shown that any communiceiamived giving or receiving legal advice.

The attorney-client privilege is limited to commcatiions “made in the course of giving
or seeking legal advice.Friday Invs, 370 N.C. at 240, 805 S.E.2d at 669 (quotatiorkear
omitted). The whole point of the attorney-client/pege lies in “facilitating competent legal
advice and ultimately in furthering the ends otiges” Miller, 357 N.C. at 333, 584 S.E.2d at
785. Legislative Defendants’ sparse privilegedng conclusory motion does not remotely
demonstrate that each allegedly privileged fileoiugs actual legal advice.

Even if an unknown number of the emails in Exhibinvolved legal advice, moreover,
that would not suffice to protect the attachmeritsttachments which do not, by their content,
fall within the realm of the privilege cannot beaprivileged by merely attaching them to a
communication with the attorney. To permit thisuie would abrogate the well-established rule
that only the communications, not underlying faet® privileged.” Sneider v. Kimberly-Clark

Corp, 91 F.R.D. 1, 4 (N.D. Ill. 1980). Attachmentspimtected communications must
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“independently earn ... protectionAM Gen. Holdings LLC v. Renco Grp., In2013 WL
1668627, at *3 (Del. Ch. Apr. 18, 2013). LegislatDefendants’ failure to show that each email
and attachment involved giving or receiving legitiee dooms their privilege claims.

C. Legislative Defendants Have Not Substantiated thei€laims of Work-
Product Protection

Legislative Defendants work-product claims farebetter. “Because work product
protection by its nature may hinder an investigatmo the true facts, it should be narrowly
construed consistent with its purpose, which isafeguard the lawyer’s work in developing his
client’'s case.”Evans v. United Servs. Auto. Assld2 N.C. App. 18, 29, 541 S.E.2d 782, 789
(N.C. Ct. App. 2001) (quotation marks and alteragiomitted). In keeping with its narrow
purpose, work-product protection does “nolt] ... extéo facts known by any partyWillis,

291 N.C. at 35, 229 S.E.2d at 201. Here, Legiddiiefendants claim that all files listed on
Exhibit A are protected work product, but with thessible exception of a few files that appear
to be draft expert reports or declarations, tresfih Exhibit A appear to be factual in naturer Fo
example, Exhibit A appears to include historicaktddCarolina districting plans, spreadsheets of
various categories of voters, and mapping filedmy geographic and demographic data.
Many of the attachments listed on Exhibit B alspesr to be factual in nature—elections data,
invoices, lists of counties covered by the VRA, diatih on compactness and precinct splits, for
example. These types of documents are not prat&gtéhe work-product doctrine.

The work-product doctrine also is limited to documise“prepared in anticipation of
litigation.” N.C. Rule Civ. P. 26(b)(3). This reigement is not met where the mere “possibility
exists that litigation will result,Evans 142 N.C. App. at 29, 541 S.E.2d at 789, or wilzere
document was created with only “the general polsilaif litigation in mind,” Nat'l Union Fire

Ins. Co. v. Murray Sheet Metal C867 F.2d 980, 984 (4th Cir.1992). Similarly, faterials
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that are prepared in the ordinary course of busiaes not protected by the work product
immunity.” Evans 142 N.C. App. at 28, 541 S.E.2d at 789. Instdaduments are protected
work product only if preparedtcausef the prospect of litigation,” such that litigati was the
“driving force behind the preparation of each ... wment.” Nat’'l Union, 967 F.2d at 984.

Here, with the possible exception of a few drafbexx reports and declarations,
Legislative Defendants offer no basis to concludaanyfile in Exhibit A was prepared
“becausef” actual or prospective litigation. And manyadmnents clearly weneot prepared
because of litigation. “The fact that redistrigfilitigation is virtually inevitable every ten year
does not cloak every redistricting document withrkvproduct protection.”Dickson v. Rucho
366 N.C. 332, 349, 737 S.E.2d 362, 374 (2013) (Hnd3., dissenting). “Maps, tables, plans,
and other materials and discussions related tadheal writing of the redistricting legislation are
obviously prepared in the ordinary course of bussn# the legislature.1d. For that reason,
“any documents that relate to the substance afathistricting legislation (decisions on where to
draw district lines, analysis of census data, atwould not be covered by work-product
protection.” Id. The federal court in the Ohio gerrymandering cgeecifically held that Dr.
Hofeller’s files in that case were not protectedkvyoroduct because they consisted solely of
“data and maps” that were prepared as part oftipslature’s “statutory duty to draft ... [a]
map.” Ohio A. Philip Randolph Inst. v. Smith018 WL 6591622, at *5 (S.D. Ohio Dec. 15,
2018). Here, essentially all of the documentsxhikit A appear to “relate to the substance of

the redistricting legislation.” The same goesrfany of the attachments in Exhibit!B.

! Legislative Defendants also assert that “to titere¢hat [some] documents constitute communicatimtween
Legislative Defendants’ expert and counsel, theyadso protected from disclosure by’ North Carokhde of Civil
Procedure Rule 26(b)(4)(e). Mot. 4. But LegisfatDefendants do not assert that any documentalbchne
protected communications between expert and coumseh less identify which documents those aree Airden
of identifying documents and asserting protectiearahem rests with Legislative Defendants, noiriéifés or the
Court. Legislative Defendants also fail to shoattany unspecified attorney-expert communicatiansat “relate
to compensation for the expert’s study or testimbfjijdentify facts and data” underlying the expsropinions, or

15



CONCLUSION
Legislative Defendants’ Motion for Direction isrbad by a prior order of this Court,
contrary to North Carolina public records law, weadvmultiple times over, and baseless. For the
reasons stated above, the Court should deny LagesRefendants’ motion and hold that none
of the files recovered from Dr. Hofeller's devidesubject to any valid assertion of attorney-

client privilege or work-product protection by Letgtive Defendants.

“[ildentify assumptions ... the expert relied upprforming [his] opinions”™—any of which would be ffigient to
render the communications discoverable. N.C. RiNeP. 26(b)(4)(e)(1)-(3).
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