STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
WAKE COUNTY SUPERIOR COURT DIVISION
18 CVS 014001

COMMON CAUSE, et al.,

Plaintiffs,
V. AMICI CURIAE BRIEF OF THE
NEW YORK TIMES COMPANY
Representative DAVID R. LEWIS, AND THE ASSOCIATED PRESS

in his official capacity as Senior
Chairman of the House Select
Committee on Redistricting, et. al.,

Defendants.

The New York Times Company and The Associated Press, by and through the
undersigned counsel and pursuant to this court’s 11 September 2019 Order
Granting Leave to File Amici Curiae Brief, respectfully submit their Amici Curiae
Brief with respect to whether Dr. Thomas Hofeller’s computer files (“the Files”)
should be open to public disclosure or designated as confidential. In addition to
supporting fully the plaintiffs’ arguments in favor of disclosure, amici respectfully
assert that the public interest weighs heavily in favor of public disclosure, that the
Files indisputably contain important information bearing on issues of great national
significance, and that the parties seeking to shield them from public view have not
met, and cannot meet, their heavy burden of showing any just, proper or necessary

cause for the relief they seek.



Introduction

The amici and their undersigned counsel have reviewed the public filings in
this case that relate to whether and to what extent the interim protective order
entered by this court on 12 July 2019 should or should not be extended, modified or
dissolved. Among other things, that review revealed that:

B The Files and their disposition are before the court because the plaintiffs
obtained them via a subpoena issued to Dr. Hofeller's daughter which
neither she nor any other person or party objected to or sought to quash.

B By motion dated 15 June 2019 Geographic Strategies LLC, a non-party,
sought leave to intervene for the limited purpose of urging the court to
designate all of the Files as “Highly Confidential.” Among other things,
the motion alleged that Geographic Strategies’ owned “confidential and
privileged documents” included in the Files.

B By order entered on 12 July 2019 this court, as an interim measure,
established a timeline for Geographic Strategies to inspect the Files and
assert specific claims of ownership or other rights to any of their contents.

B On 30 August 2019 Geographic Strategies responded to the court’s order
of 12 July 2019 by filing an itemization, under seal, of the portions of the
Files as to which Geographic Strategies claims ownership. In a
supporting affidavit that accompanied the sealed itemization report, a

senior employee of Consilio LLC described how her firm conducted a



search to identify any Files as to which Geographic Strategies asserts
ownership or “other claim of right” because they allegedly “contain trade
secrets, attorney-client privilege, word product and other confidential
materials.” Affidavit of Amelia F. Blankenship, at q 3.

On 30 August 2019, the Legislative Defendants also filed sealed
itemizations of the portions of the Files which they asserted either the
Work Product or Attorney Client Privileges and asked the court to order
those portions destroyed.

On 6 September 2019 The New Yorker published, via a Twitter post
authored by David Daley, an article entitled “The Secret Files of the
Master of Modern Republican Gerrymandering” in which the magazine
acknowledged that it had possession of all or significant portions of the
Files.

On 9 September 2019 Geographic Strategies responded to the magazine’s
tweet via an “Emergency Motion” in which, among other things, it asked
this court to enjoin The New Yorker, Mr. Daley, and anyone acting in
concert with them, from “using, distributing, or publishing” the contents

of the Files.



Argument

This court should deny the motions by Geographic Strategies and the
Legislative Defendants to prohibit public disclosure of the Files, whether by
ordering their destruction or return, or by enjoining their use and dissemination,
because:

B The public interest, which the court must consider when applying Rule

26(c) of the Rules of Civil Procedure, weighs heavily in favor of public
disclosure of the Files;

B The Files relate to matters of great importance to the nation and to states

other than North Carolina; and,

B Any order purporting to prohibit the use, dissemination or publication of

the Files by The New Yorker or any other media outlet would constitute a

manifestly unconstitutional prior restraint on the press.

A. The Public Interest, Which the Court Must Consider, Weighs
Heavily in Favor of Public Disclosure.

Open proceedings and records are hallmarks of the North Carolina
judicial system. See generally N.C. Gen. Stat. §7A-109 (public has right to
inspect court records in criminal and civil proceedings); see also In re Search
Warrants Issued in Connection with the Investigation into the Death of Nancy
Cooper, 200 N.C. App. 180, 683 S.E.2d 418, 2009 N.C. App. LEXIS 1617, 37 Media

L. Rep. 2547 (2009) (North Carolina Constitution’s “open courts” provision



creates qualified right of access to search warrants and similar documents in

a criminal proceeding).

Although our courts have never specifically held that there is either a
common law or First Amendment presumption of public access to unfiled civil
discovery materials, it nevertheless is well settled that a party or intervenor
seeking to keep unfiled civil discovery materials confidential must show that
it has met the "good cause" standards set forth in Rule 26(c) of the Rules of
Civil Procedure! before a protective order is permissible or enforced: "'[T]he
party seeking a protective order has the burden of showing that good cause
exists for issuance of that order. However, it is equally apparent that the
obverse also is true, i.e., if good cause is not shown, the discovery materials in
question should not receive judicial protection and therefore would be open to
the public for inspection."" Gambale v. Deutsche Bank, 377 F.3d 133, 142 (2d
Cir. 2004) (quoting In re "Agent Orange” Products Liab. Litig., 821 F.2d 139,
145 (2d Cir. 1987)); see also In re Violation of Rule 28(D), 635 F.3d 1352, 1357-
58 (Fed. Cir. 2011); San Jose Mercury News, 187 F.3d at 1103 ("It is well-

established that the fruits of pre-trial discovery are, in the absence of a court

! Rule 26(c) of the Federal Rules of Civil Procedure is essentially identical to
Rule 26(c) of the North Carolina Rules of Civil Procedure. Consequently, the
federal cases cited in this section provide appropriate guidance vis-a-vis the
relationship between the public interest and the public disclosure of unfiled
discovery materials.
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order to the contrary, presumptively public."); Jepson, Inc. v. Makita Elec.
Works, Ltd., 30 F.3d 854, 858 (7th Cir. 1994) (absent a protective order,
"parties to a law suit may disseminate materials obtained during discovery as
they see fit"); Medical Protective Co. v. Am. Int'! Specialty Lines Ins. Co., No. 13-
CV-357, 2014 U.S. Dist. LEXIS 166005, at *1-2 (N.D. Ind. Dec. 1, 2014) (only
"legitimately confidential information" can be subject to a discovery protective
order); Arnold v. FitFlop USA, LLC, 1 lev973-W (KSC), 2013 U.S. Dist. LEXIS
46266, at *3 (S.D. Cal. March 29, 2013) ("Generally, the public can gain access
to litigation documents and information produced during discovery unless the
party opposing disclosure shows 'good cause' why a protective order is
necessary") (quoting Phillips ex. Rel. Estates of Byrd v. General Motors Corp.,
307 F.3d 1206, 1210 (9th Cir. 2002); Mitchell v. Fishbein, 227 F.R.D. 239, 254
(S.D.N.Y. 2005) (movant must demonstrate good cause for order barring
public dissemination of discovery materials); Condit v. Dunne, 225 F.R.D. 118,

115 (S.D.N.Y. 2004) (same).

To show good cause under Rule 26(c), parties must demonstrate that
disclosure will cause a clear and serious injury via a "particular and specific
demonstration of fact, as distinguished from stereotyped and conclusory
statements." Havens, 1995 U.S. Dist. Lexis 51883, at *29 (quoting Cipollone v.

Liggett Grp., Inc., 785 F.2d 1108, 1121 (3d Cir. 1986)); see also Carlson v.



Geneva City Sch. Dist., 277 F.R.D. 90, 94 (W.D.N.Y. 2011) (requiring "defined,
specific, and serious injury" in case with public agency as a defendant
(citation omitted)); Allen v. City of New York, 420 F. Supp. 2d 295, 302
(S.D.N.Y. 2006) (to establish good cause, a party must demonstrate that "a
clearly defined and serious injury ... would result from disclosure of the

document." (internal citations and quotation marks omitted)).

The courts have repeatedly recognized that disclosure of discovery is
particularly appropriate when a lawsuit sheds light on the performance of
governmental agencies and entities - which is precisely the case here. See, e.g.,
Flaherty v. Seroussi, 209 F.R.D. 295, 299-300 (N.D.N.Y. 2001) (declining to
seal discovery because there is "a strong, legitimate public interest on the part
of the citizenry to have unfettered access to court proceedings, particularly
when they involve elected officials and the performance of their governmental
responsibilities").

The public’s interest in this case, and in the Files, is undeniable.? It is
undisputed that the Files reveal how their creator assisted legislators in this

and other states in maximizing the effects of partisan gerrymandering and in

attempting to manipulate the results of the United States Census in order to

2 The depth and breadth of the public interest in the Files and their relation to
the citizenship question is reflected in the extent and duration of their coverage by
amict and other news organizations, such as National Public Radio, some examples
of which are set out in Exhibit A to this brief.
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suppress minority voters. See, “Deceased G.O.P. Strategist’s Hard Drives
Reveal New Details on the Census Citizenship  Question,”

https://www.nytimes.com/2019/05/ 30/us/census-citizenship-question-hofeller.html

Neither Geographic Strategies nor the Legislative Defendants have
demonstrated on the record any sufficient and specific justification for this
court to overlook or override the public interest in the contents and
consequences of the Files. Although amici are not privy to the sealed
itemizations, Geographic Strategies’ public filings acknowledge that it does
not even assert its ownership of, or other claim of right to, the vast majority of
the Files. For example, Ms. Blakenship’s affidavit says that although her
company’s review encompassed more than 100,000 documents, only 17,553 of them
“were identified as belonging to Geographic Strategies.” This court should not accord
confidentiality to even one of those documents unless and until Geographic Strategies
makes a clear and specific showing of just cause pursuant to the stringent standards
set out above. The Legislative Defendants must be held to the same standards. Absent
such detailed showings, their respective motions should be denied.

B. The Files Relate to Matters of Significant National Importance.
In June, while this case was pending but had not yet been tried, the Supreme
Court of the United States ruled that claims of excessive partisan gerrymandering
present political questions beyond the reach of the federal courts. Rucho uv.

Common Cause, 139 S. Ct. 2484, 204 L. Ed. 2d 931, 2019 U.S. LEXIS 4401, 2019
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WL 2619470. Consequently, as Chief Justice Roberts noted in his opinion for the
Court, it now falls to each state to address such questions, whether via voter
Initiatives, state statues or, as in this case, through state court rulings grounded in
state constitutions. Id., at 2507-2508.

It is undisputed that many of the Files relate to political gerrymandering and
other redistricting issues in states other than North Carolina. Ms. Blankenship’s
affidavit, at § 17, lists thousands of files concerning Virginia, Arizona, Missouri,
Texas and New York. An affidavit filed on behalf of Geographic Strategies by
Dalton L. Oldham mentions these same states and asserts that he and Dr. Hofeller
“advised” more than 40 additional states. Given these admissions, there is every
reason to believe that as state courts, legislators, and other public officials across
the nation confront the thorny legal and constitutional issues underlying
redistricting and political gerrymandering, the Files will prove as relevant and
helpful elsewhere as they have been to the court in this case. Accordingly, the
widespread existence of these challenging issues throughout the nation provides
this court with another compelling reason to permit public disclosure of the Files.

C. Any Order Prohibiting The New Yorker or Any Other Media Outlet
from Using, Disseminating or Publishing the Files Would
Constitute a Manifestly Unconstitutional Prior Restraint on the
Press.

In their “Emergency Motion” dated 9 September 2019, Geographic Strategies

reacted to The New Yorker’s dissemination of Mr. Daley’s Twitter post by tacitly

accusing the plaintiffs of “leaking” the Files to the magazine in violation of this
9



court’s order of 12 July 2019; asking this court to order Ms. Stephanie Hofeller, a
non-party, and her attorney to appear and show cause why they should not be held
in contempt for violating that order; asking this court to order that all copies of the
Files “be destroyed or designated Confidential:” and enjoining “all individuals and
entities — including Ms. Hofeller, The New Yorker, Mr. Daley and all those [acting
in] concert with them — from using, distributing, or publishing the contents of the
Hofeller files.”

The plaintiffs and Ms. Hofeller can speak for themselves, but as members of
the press amici are constrained to address Geographic Strategies’ request for an
injunction against The New Yorker that would be manifestly unconstitutional, as
both its principal and its counsel surely know. “Prior restraints” on the news
media, including orders that purport to curtail the news media’s ability to report on
matters of public interest, are “the most serious and least tolerable infringement on
First Amendment rights,” are “one of the most extraordinary remedies known to our
jurisprudence” and thus are presumptively unconstitutional. Nebraska Press Ass’n
v. Stuart, 427 U.S. 539, 559 (1976). In the “Pentagon Papers” case the Supreme
Court did not countenance such an injunction, even in the face of the government’s
contentions that the documents disclosed to the press by Daniel Ellsberg contained
highly classified information and that their disclosure by The New York Times and
the Washington Post posed a serious threat to the nation’s security. New York

Times Co. v. U.S., 403 U.S. 713 (1971).
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