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We care deeply about our nation 
and its democratic values. And we 
are concerned about the erosion in 
recent years of critical norms and 
practices, built up over time, that 
ensure government officials use 
their power primarily to further 
the public interest, not partisan 
or personal interests. We have 
come together to propose reforms, 
including legislative changes, to 
bolster these norms and practices, 
and to strengthen the future of our 
democracy. 

This is the second report of 
the Task Force. The first, released 
in October 2018, focused on the 
erosion of the norms and practices 
protecting the rule of law and 
ethical conduct in government.
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�� The White House suppressed a report showing a 
toxic substance that is present in several states’ 
water supplies endangers human health at levels far 
lower than previously reported by the EPA.

Political officials have the prerogative to make policy 
decisions, and even challenge the science and meth-
odology of career experts, but accurate, nonpolitical, 
government-supported research and analysis should be 
protected. Indeed, government research has shifted the 
course of human history through, for example, the space 
race, cures for disease, food- and water-safety measures, 
and computer and internet technology innovations. 

Effective government also depends on a reliable 
process for filling senior government positions with 
qualified professionals who are dedicated to doing the 
people’s work. Recent presidents have filled critical jobs 
with unqualified cronies while leaving other posts vacant, 
and have found ways to sidestep the Senate’s approval 
role, nullifying a crucial constitutional check. For their 
part, lawmakers have rubber-stamped some nominees 
who are unqualified or have conflicts of interest while 
dragging their feet on considering others, often based 
on whether or not the Senate majority and the president 
share a party. 

The consequences are readily apparent: less than 
half the senior roles at the Departments of Justice and 
Homeland Security are filled; at least a dozen agen-
cies — including two cabinet departments — are run 
by non-Senate-confirmed acting officials two years into 
this administration; and the Senate confirmation process 
takes five times longer than it did 40 years ago. 

If left unchecked, both of these trends are likely to do 
damage. Government research that is guided by politics, 
not the facts, can lead to ineffective and costly policy, 
among other harms, and a dysfunctional appointments 
process risks stymieing vital government functions. Both 
developments also threaten to exact a long-term price, if 
allowed to stand. They risk creating a vicious cycle, open-
ing the door to abuse by future administrations, which 
may push the envelope ever further. 

We are committed to teaching future administra-
tions the opposite lesson — that these abuses of power 
violate broadly recognized standards of honest and effec-

Objective data and research are essential to effective 
governance and democratic oversight. But over the 
last few decades, the safeguards meant to keep govern-
ment research objective and publicly accessible have 
been steadily weakening. Recent administrations have 
manipulated the findings of government scientists and 
researchers, retaliated against career researchers for polit-
ical reasons, invited outside special interests to shape 
research priorities, undermined and sidelined advisory 
committees staffed by scientists, and suppressed research 
and analysis from public view — often material that had 
previously been made available. In many cases, they have 
appeared to pay little political price for these missteps. 
This trend has culminated in the efforts of the current 
administration not only to politicize scientific and tech-
nical research on a range of topics, but also, at times, to 
undermine the value of objective facts themselves.

Now, we are at a crisis point, with almost weekly viola-
tions of previously respected safeguards.

�� The acting White House chief of staff reportedly 
instructed the secretary of commerce to have the 
National Oceanic and Atmospheric Administration 
(NOAA) — a part of the Department of Commerce 

— issue a misleading statement in support of the 
president’s false assertion about the trajectory of 
a hurricane, contradicting an earlier statement re-
leased by the National Weather Service. The secre-
tary of commerce reportedly threatened to fire top 
NOAA officials in pressuring them to act.

�� The Department of Agriculture relocated econo-
mists across the country after they published find-
ings showing the financial harms to farmers of the 
administration’s trade policies.

�� The Interior Department reassigned its top climate 
scientist to an accounting role after he highlighted 
dangers posed by climate change.

�� The Environmental Protection Agency (EPA) adopt-
ed rules that prevent leading experts from serving 
on science advisory boards and encourage participa-
tion by industry-affiliated researchers.

Executive Summary

In recent years, the norms and expectations that once ensured that our government 
was guided primarily by the public interest rather than by individual or partisan 
interest have significantly weakened. There are now far fewer constraints to deter 

abuse by executive branch actors. This report focuses on two distinct areas: the 
growing politicization of government science and research and the breakdown of 
processes for filling key government positions. 



To fix the process for filling senior government posi-
tions, we offer proposals that would

�� encourage the appointment of qualified and ethical 
people to key government posts, 

�� make it harder for presidents to sideline the Senate 
during the process, 

�� streamline the confirmation process for executive 
branch nominees, and

�� protect national security by fixing the vulnerable 
White House security clearance process.

Our proposals narrowly target areas that are ripe for 
executive abuse. But as former federal government offi-
cials, we have seen up close how other factors contribute 
to government dysfunction and undermine democratic 
values. We conclude this report by highlighting these 
factors — in particular, our broken campaign finance 
system, the president’s expansive emergency powers, the 
weakening of Congress as a check on the executive, and 
the politicization of the judiciary — and we reaffirm the 
essential role that a functioning system of checks and 
balances plays in protecting our democracy.

tive government, long accepted by both political parties. 
Abuse once again can beget reform. And the task of 
advancing this reform could not be more urgent, and 
cannot be for one or another party alone. 

We have big problems to solve in this nation. If we 
cannot agree on the facts underlying potential solutions 
to those problems, and we do not have qualified and dedi-
cated people in place to develop and execute on them, we 
will imperil the future of our democracy. 

To protect government research from politicization and 
keep it accessible, we offer proposals that would

��  create scientific integrity standards and require 
agencies to establish protocols for adhering to them,

�� prohibit politically motivated manipulation or sup-
pression of research,

�� ensure the proper functioning of scientific advisory 
committees, and

�� increase public access to government research and 
data.

2 Brennan Center for Justice Proposals for Reform Vol.2
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The process of governing, while inherently political, 
must still be grounded in an accurate assessment of real-
ity. For this reason, the United States has long invested 
significant government resources in research and the 
production of objective data on virtually every issue 
that impacts society and public policy, mostly through a 
range of executive branch agencies and departments. As 
executive leaders, presidents and their political appoin-
tees at government agencies can and should set their 
agencies’ research and policy priorities and weigh scien-
tific research against economic and other factors when 
making policy decisions, but it is inappropriate for them 
to manipulate or suppress research in order to justify 
policy objectives or for personal, financial, or partisan 
political gain. Recognizing this, American leaders have 
long respected the principles that government research 
should be both insulated from undue political influence 
and shared with the scientific community and the general 
public. For the most part, this ensured that U.S. policy, no 
matter its ideological orientation, was informed by sound 
empirical data.

The benefits of this approach are clear: important, 
unbiased research has undergirded policies that have 
improved the lives of Americans, making our air and 
water cleaner, saving lives on the roads and in the sky, 
and leading to the development of life-saving drugs. The 
use and public availability of unbiased research also 
bolstered public trust in the legitimacy of the policy-
making process.

Under recent administrations, this principle has been 
breaking down. A few examples are representative: 

�� George W. Bush administration officials suppressed 
and undercut the findings of a leading climate 
change expert.1 

�� Obama administration officials inserted a mislead-
ing phrase into a public draft report on fracking that 
downplayed the impact on drinking water, a move 
that was protested by members of the EPA’s Science 
Advisory Board, a panel of independent scientists.2 

�� Trump administration officials at the Department of 
the Interior (DOI) removed from a government doc-

Section 1

Integrity and Accessibility of  
Government Research and Data

ument warnings about the environmental impact of 
a proposed wall on the southern border.3 

The Appendix includes a more extensive list of such 
violations.

Perhaps even more troubling, the value of scientific 
and technical research, and of objective data itself, is now 
contested. While politicians have long tried to spin the 
results of government research to their advantage, in the 
past a broad consensus held that this kind of manipu-
lation was clearly improper. And government officials 
at least paid lip service to the idea that policy should be 
guided by unbiased information, analyzed without polit-
ical pressure. When examples of manipulation did come 
to light, those responsible generally paid a price.4 

In recent years, adherence to this ideal has weakened. 
We have seen efforts to recast the scientific and research 
communities as little more than special interest groups 
whose conclusions carry no more weight than those of 
other such groups.5 We have also seen attempts to dismiss 
inconvenient facts — especially on hot-button political 
issues like climate change and immigration — by labeling 
them biased or partisan.6 And even more alarming, we 
have seen outright efforts to manipulate data for personal 
or political gain.

These developments pose several dangers. Politicized 
research can lead to flawed government policy, under-
taken to achieve a political goal rather than to advance 
the public interest. When government officials under-
mine objective scientific analysis for political ends, scien-
tists may leave government service or self-censor their 
work.7 Bad or undisclosed science also undermines judi-
cial review established to ensure agencies are following 
the law. Flawed government science or research — about, 
for instance, the health effects of alcohol consumption8 or 
the environmental impact of various pollutants9 — none-
theless can carry an imprimatur of authority, allowing it 
to gain traction with the media and public and causing a 
range of long-term harms. Without access to the under-
lying research, Americans cannot properly evaluate their 
government’s decisions or have confidence that those 
decisions are being guided by the facts. And the broader 
efforts to undermine the value assigned to scientific and 
technical research threaten to weaken the expectation 
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and interpret the facts . . . as [it finds] them, and not 
as the government of the day may wish to have them 
reported or interpreted.”17 Vannevar Bush, who as direc-
tor of the Office of Scientific Research and Development 
in the 1940s was the architect of modern federal govern-
ment research programs, promoted a vision of govern-
ment research being performed in an environment of 
free scientific inquiry18  — a vision that has enjoyed wide 
support. Half a century later, President George H. W. Bush 
explained, “Science, like any field of endeavor, relies on 
freedom of inquiry; and one of the hallmarks of that free-
dom is objectivity. . . . [G]overnment relies on the impar-
tial perspective of science for guidance.”19

It has also long been understood that, as a governing 
principle, research and data should be accessible to the 
public. This fosters accountability in two ways. First, it 
provides the transparency that deters — and allows us 
to recognize and root out — manipulation of scientific 
information. Second, it gives the public a chance to test 
and assess the data on which policy decisions are based, 
and to improve the quality of that information. “A democ-
racy works best when the people have all the information 
that the security of the Nation permits,” President Lyndon 
Johnson said when he signed the Freedom of Information 
Act (FOIA) in 1966. “No one should be able to pull curtains 
of secrecy around decisions which can be revealed with-
out injury to the public interest.”20 

For the second half of the 20th century, administra-
tions more or less adhered to these twin ideals of unbi-
ased research and public access to information.21 A few 
relevant laws — such as the Administrative Procedure Act 
(APA)22 and FOIA23 — provided broad, indirect checks to 
ensure research quality. More important, a strong set of 
informal norms and practices emerged to uphold these 
ideals. They included proactive disclosure of completed, 
peer-reviewed scientific reports; respect for government 
science as separate from political decision-making; and a 
tradition of selecting highly regarded scientists with rele-
vant subject-matter expertise to give scientific advice to 
government policymakers.

This system never worked perfectly. On a number of 
occasions, for example, presidents tried to suppress or 
alter expert reports that exposed deficiencies in their 
policy initiatives. The Johnson White House imposed an 
explicit political test in the selection of members of the 
President’s Science Advisory Committee (PSAC), based 
on their attitudes toward the Vietnam War.24 The Nixon 
administration suppressed a government report that criti-
cized the cost of a project to develop a high-speed passen-
ger jet, as well as the performance of the aircraft.25 After 
a physicist on the PSAC testified to his technical reserva-
tions about the project before Congress, President Rich-
ard Nixon dissolved PSAC and abolished the office of the 
presidential science adviser.26 President Ronald Reagan’s 
Defense Department delayed the release of an expert 

that our government should even attempt to base policy 
on an accurate understanding of objective reality.  

These dangers are too great for us to merely hope 
that the norms that are now breaking down will repair 
themselves. In today’s hyperpartisan climate, we need 
additional guardrails to cultivate an environment of free 
scientific inquiry, monitor political officials’ influence 
on experts’ work, ensure public access to government 
research and data, and deter and punish political inter-
ference. To protect the integrity of government science 
and research, we need Congress to act.

The Ideal of Unbiased  
and Accessible 
Government Research
The federal government has sponsored scientific 
research since at least the mid-19th century, when 
Congress created the National Academy of Sciences “to 
guide public action in reference to science matters.”10 
With the emergence of a powerful central government 
and complex administrative state in the 20th century, the 
quest for accurate information to undergird policy led the 
federal government, in the years following World War II, 
to become a major funder of scientific research and data.11 

Over the course of the country’s history, Congress has 
created a slew of agencies, subagencies, and offices, the 
sole or primary purpose of which is to produce scien-
tific research and data. Prominent examples include the 
National Aeronautics and Space Administration (NASA), 
the National Institutes of Health (NIH), the Centers 
for Disease Control and Prevention (CDC), the Census 
Bureau, and the Defense Advanced Research Projects 
Agency (DARPA). There are also more than 200 scien-
tific and technical advisory committees — some created 
by Congress, others by the agencies themselves — made 
up of experts from academia, industry, state and local 
governments, and the nonprofit sector who generally 
serve without pay or for a modest stipend.12 Moreover, 
Congress has relied upon expert, nonpartisan offices 
within the legislative branch to provide guidance on 
complex subjects, such as the Congressional Research 
Service (CRS),13 the Joint Committee on Taxation (JCT),14 

the Office of Technology Assessment (now defunct),15 and 
the Congressional Budget Office (CBO).16 These agen-
cies, offices, and committees were established to produce 
unbiased research and data by qualified experts follow-
ing accepted professional standards of objectivity and 
empiricism. 

The principle that government research and data 
should be unbiased and apolitical is longstanding. In a 
1935 report, President Franklin Roosevelt’s Science Advi-
sory Board wrote that science must be “free to report 
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these directives by establishing statutory standards.)33 In 
the years after President Nixon’s controversial move to 
dissolve PSAC, several presidents took steps to restore the 
role of science advice in the White House. First, President 
Reagan’s science adviser created a White House Science 
Council that reported to him,34 and then President George 
H. W. Bush created the President’s Council of Advisers 
on Science and Technology (PCAST), an advisory body 
administered by the White House Office of Science and 
Technology Policy (OSTP) that reports directly to the pres-
ident.35 Presidents Bill Clinton, George W. Bush, Barack 
Obama, and Donald Trump have maintained the PCAST, 
but President Trump has not yet appointed any members 
to it.36 After a spate of episodes of political interference in 
government research and data under President George 
W. Bush, during which political officials in the White 
House and federal agencies censored scientists’ work and 
ordered experts to change their analyses in order to justify 
the administration’s policy objectives,37 President Obama 
in 2009 issued a memorandum on the need to maintain 

“the highest level of integrity in all aspects of the executive 
branch’s involvement with scientific and technological 
processes.” The memo also required federal agencies to 
create and implement scientific integrity policies.38 

As with other executive branch efforts, the Obama 
administration initiative was a good first step, but it was 
not enough. In practice, the scientific integrity policies 
produced by the agencies vary significantly in their scope 
and specificity, as well as in the degree to which they have 
been implemented.39

Turning to the public availability of government 
research, there have been similar limitations to address-
ing science-related transparency concerns through exec-
utive action. In response to criticisms during the Reagan 
administration that the White House’s Office of Infor-
mation and Regulatory Affairs (OIRA), which oversees 
the implementation of government-wide policies and 
reviews draft regulations, allegedly succumbed to pres-
sure from business groups,40 President Clinton issued an 
executive order mandating that agencies make publicly 
available their underlying analyses of the costs and bene-
fits of regulatory actions.41 The order also required agen-
cies to publicly identify the substantive changes between 
draft rules submitted to OIRA for review and the actions 
subsequently announced, and to identify those changes in 
the regulatory actions that were made at the suggestion 
or recommendation of OIRA.42 Another executive order, 
issued in 2011 by President Obama, required that agen-
cies ensure the objectivity of any scientific or technolog-
ical information, or processes used to support regulatory 
actions.43 The Clinton and Obama executive orders — still 
in effect — express the principle that rulemaking should 
be transparent and based on high-quality research. But 
even when followed, they have shortcomings. The Clin-
ton order requires disclosure only of changes made by 

congressional report that exposed the technical infeasi-
bility of the administration’s “Star Wars” defense program; 
the administration also suppressed three chapters of the 
report.27 Under President George H. W. Bush, the White 
House altered the proposed congressional testimony 
of James Hansen, a renowned NASA climate expert, to 
emphasize scientific uncertainties about climate change.28 
Still, throughout this period there was a clear working 
consensus, honored for the most part, that government 
science and research should be unbiased and accessible.

Today, the norms that supported this practice are 
breaking down, with the result that political actors enjoy 
a much freer hand than in the past to undermine the 
integrity of government research or to keep it secret. As 
detailed more fully in the Appendix, political officials have 
increasingly manipulated research and data about topics 
such as ecology, economics, and pharmaceuticals,29 retal-
iated against career researchers for political reasons or 
threatened to do so,30 and suppressed politically incon-
venient research and analysis from public view — often 
material that had previously been made available.31 Many 
of these episodes of tampering involve environmental 
issues, with government officials who have close finan-
cial, political, or personal ties to the oil, chemical, and 
manufacturing industries interfering with research, to the 
benefit of those industries, but there have been abuses in 
other fields — including public health, worker and food 
safety, and fiscal policy — as well. That is why we need 
additional safeguards to protect the scientific legitimacy 
of the government’s research enterprise and restore the 
longstanding role of objective data and research as a 
foundation for policymaking.

Past Responses to Abuse 
and Their Shortcomings
After past assaults on the integrity of government 
research and data, both the executive branch and 
Congress spearheaded reforms. These responses have 
been worthwhile first steps, and they underscore the 
value placed on objective science-based policymaking. 
However, they have generally been too narrowly focused 
or have lacked sharp-enough teeth to have a lasting 
impact.

When one administration has crossed the line, subse-
quent administrations have responded with efforts to 
rebuild scientific integrity. For instance, in the 1940s and 
1950s, government officials and members of the public 
grew concerned about the power of advisory committees, 
created by private-sector industries, that attempted to 
influence federal government operations.32 In response, 
the Truman and Kennedy administrations created stan-
dards for the composition and functioning of these advi-
sory committees. (Congress subsequently strengthened 
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improper politicization are not sufficient. Inspectors 
general can play an important role in uncovering miscon-
duct,55 but their investigations often wrap up long after 
scientific analysis has been altered and policy decisions 
based on it have been made. Regulatory analysis and 
government research products may be obtained through 
FOIA requests, but it often takes months, if not years, for 
those requests to be fulfilled,56 and there are reports from 
the DOI and the EPA that information that should have 
been released pursuant to FOIA has been withheld for 
political reasons.57 Similarly, political manipulation can 
sometimes be challenged in court under the APA,58 which 
requires that the agency policymaking process be trans-
parent and allow for public participation.59 But litigation 
is time-consuming and expensive for everyone involved, 
courts often lack the technical expertise needed to evalu-
ate the quality of scientific research, and without a record 
of revisions and contacts, it is difficult to prove political 
interference. And plenty of egregious cases of politiciza-
tion are not illegal under current law.

Congress has also taken steps to ensure government 
research is made public. During the Obama adminis-
tration, it directed OSTP to prioritize and coordinate 
the development of agency policies to promote public 
access to unclassified federally funded research.60 In 
turn, OSTP issued a directive requiring federal agencies 
to create public-access plans to proactively make available 
government-generated scientific data and peer-reviewed, 
published research.61 By 2017, 22 federal agencies and 
departments had issued public-access plans pursuant to 
OSTP’s directive.62 Although the policy is still in effect, 
there have been episodes in which completed research 

— often about politically controversial topics, such as 
climate change — was withheld from public view.63 More-
over, this executive branch directive lacks an enforcement 
mechanism. 

Ultimately, the long list of recent efforts to politicize 
research or keep it hidden from the public — documented 
more fully in the Appendix — makes clear that we need to 
do much more. In practice, only rules that have the force 
of law behind them and that apply across the govern-
ment can provide the enforcement mechanisms needed 
to ensure the integrity and transparency of government 
research and data.

OIRA, not those made by political officials within agencies. 
Though the Obama order establishes a standard of objec-
tivity for the rulemaking process, it contains no mecha-
nism for accountability. And executive orders, of course, 
can be changed from one administration to the next.

Congress has also taken steps to prevent abuse, but its 
efforts have been either vetoed or too limited. In the midst 
of the Nixon administration’s effort to undermine science 
advice in the White House, Congress established OSTP in 
the Executive Office of the President to advise on science 
and technology issues.44 Congress also created the Office 
of Technology Assessment (OTA), which gave lawmakers 
their own source of “competent, unbiased information” 
about technology and its impact on the world. Unfortu-
nately, Congress withdrew the latter agency’s funding 
in 1995.45 

Building on the Truman and Kennedy administra-
tions’ efforts to limit corporate influence over govern-
ment science advice, Congress passed in 1972 the Federal 
Advisory Committee Act (FACA),46 which requires that 
advisory committees be balanced in the points of view 
represented, insulated from inappropriate outside influ-
ence, and transparent with lawmakers and the public 
about their activities and makeup.47 A decade later, during 
the Reagan administration, the principles of FACA were 
thwarted when political officials at the EPA created a “hit 
list” of scientists serving on EPA science advisory commit-
tees. The list included disparaging comments about the 
scientists’ purported views, such as “reported to be liberal 
and environmentalist” and “get him out fast, extreme 
anti-nuclear type.”48 In response, Congress passed legis-
lation to reduce the EPA administrator’s discretion 
in choosing advisory board members, with stronger 
conflict-of-interest screenings and greater protections 
against committee members’ removal.49 The legislation 
was vetoed by President Reagan.50

Some reform efforts that have been signed into law 
have not gone far enough. In the 1970s, when an epidemi-
ologist conducting a government-funded study concluded 
that low-level radiation exposure caused cancer in nuclear 
workers, government officials pressured him to suppress 
his findings and publicly refute those of a similar study. 
When he refused, they terminated his contract.51 In 
response, Congress conducted hearings52 and passed 
the Radiation-Exposed Veterans Compensation Act of 
198853 and the Radiation Exposure Compensation Act in 
1990.54 Though these laws attempted to right the wrongs 
of this specific episode, they did not do much to stop 
similar abuses in other areas. Congress lacked, and still 
lacks, the capacity and expertise to legislate substantive, 
science-based solutions every time political officials in 
the executive branch interfere with government science. 
Broader safeguards to protect against politically moti-
vated interference are necessary.

The mechanisms Congress has created for fighting 
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rule that, despite its name, would limit EPA scientists’ 
access to high-quality research74 because it would 
prohibit the agency from using research whose under-
lying data is not made publicly available.75 (It would, in 
effect, bar a substantial number of environmental and 
public health research studies involving privacy-pro-
tected personally identifiable health information from 
agency consideration.76) 

Congress should respond to these and other potential 
threats to the integrity of government research and data 
by passing legislation that promotes a culture of open-
ness and scientific inquiry, free from politically motivated 
suppression and manipulation. Specifically, Congress 
should pass legislation to require agencies to implement 
and publish scientific integrity policies that apply to both 
employees and contractors who perform government and 
government-funded research at federal agencies, as well 
as federally funded research and development centers.77 
The policies should contain the following principles and 
elements:

>> Science and the scientific process at federal agen-
cies shall be free from politics, ideology, and financial 
conflicts of interest. 78

>> Scientists at federal agencies shall be able to review 
content released publicly in their names or that signifi-
cantly relies on their work as government scientists, so 
that they can respond to changes to, or inaccurate repre-
sentations of, their work. 79

>> Agencies shall have a clear, consistent, transpar-
ent, and predictable procedure for agency approval of 
government scientists’ publications, presentations, and 
participation in scientific conferences.80

>> Agencies shall have a procedure for handling disagree-
ments about scientific method and conclusions.81 

>> Agencies shall designate a nonpolitical agency 
official or officials, with relevant scientific expertise, to 
be charged with monitoring and supporting scientific 
integrity,82 with appropriate insulation from political 
officials.83

>> Agencies shall conduct routine scientific integrity 
training for all agency personnel who use science to any 
significant degree in their jobs.84

Other countries have similar policies. For instance, last 
year, Canada’s chief science adviser published a govern-
ment-wide policy on scientific integrity, with directives 
against falsifying data, destroying records, and ignor-
ing conflicts of interest, and a process to deal with 
infractions.85 

Proposal 1

Congress should 
pass legislation that 
establishes scientific 
integrity standards for 
the executive branch 
and requires agencies 
to create policies 
that guarantee those 
standards. 

Here, it is instructive to look at a success story. During 
the George W. Bush administration, NASA’s public affairs 
office censored government research for political reasons, 
adding uncertainty to scientific findings, changing report 
titles to obscure findings, eliminating politically contro-
versial terms such as “global warming,” and altering 
scientists’ quotations.64 But NASA had laws and agency 
mechanisms in place to respond to this attack on scien-
tific integrity. The agency’s inspector general found that 
the episode violated the National Aeronautics and Space 
Act’s requirement that NASA offer “the widest practicable 
and appropriate dissemination”65 of information about 
its work.66 In response, the NASA administrator renewed 
the agency’s commitment to scientific openness67 and 
reformed its public relations policy.68 

Other agencies, however, lack such safeguards, 
underscoring the need for government-wide rules. 
Notwithstanding the existence of Obama-era scientific 
integrity policies, there have been continued reports of 
political interference in the scientific process at federal 
agencies.69 For instance, EPA officials recently blocked 
agency scientists and contractors from presenting 
research about climate change and related ecological 
issues at a professional conference.70 Agency officials 
at the Departments of Agriculture, Energy, and the 
Interior have similarly prevented staff from attending 
scientific conferences.71 At the Department of Health 
and Human Services (HHS), the CDC, and the United 
States Geological Survey (USGS), agency officials have 
increased scrutiny of scientists’ communications with 
congressional representatives and the media about their 
research.72 An employee at the National Parks Service 
reports being instructed to avoid using terms such as 

“climate change” in internal project proposals.73 And the 
EPA has introduced a proposed “transparent science” 
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Proposal 2

Congress should pass 
legislation requiring 
agencies that perform 
scientific research to 
articulate clear standards 
for, and report on, how 
political officials interact 
with career researchers.
When a political official with no background in biology 
forced DOI scientists to reverse their findings on an issue 
of endangered species protection, she was criticized in 
the press and scrutinized by the department’s inspector 
general, prompting her to resign (see Appendix).88 But the 
embarrassment this episode from the George W. Bush 
administration caused has not deterred other politi-
cal officials from tampering with government scientists’ 
work; on the contrary, many officials have continued to 
do so with relative impunity.89 For instance, during the 
Obama administration, the Fish and Wildlife Service (FWS) 
decided against protecting the sagebrush lizard under the 
Endangered Species Act because, as a senior regional offi-
cial put it, the service did not want to “list a lizard [with 
a habitat] in the middle of oil country during an election 
year.” The biologist reviewing the process was instructed 
to report directly to a senior official, instead of her imme-
diate supervisor, about the matter. That supervisor subse-
quently raised concerns about FWS’s decision and later 
alleged that he was transferred in retaliation for doing so.90  

During the current administration, when U.S. Customs 
and Border Protection asked FWS for its input on how 
animals would be affected by the construction of the presi-
dent’s proposed border wall,91 FWS officials removed from 
the agency’s response letter several warnings by career 
biologists and wildlife managers about the wall’s poten-
tial impacts on the area’s rare cats and other animals.92 

Before the letter was drafted, aides to then Interior Secre-
tary Ryan Zinke communicated to FWS officials that “we 
are to support the border security mission,”93 regardless of 
scientific assessments about the impact of that mission 
on animals the agency is charged with protecting.94

These examples — each of which led to the provision 
of incomplete or inaccurate information to decisionmak-
ers — demonstrate the need for stronger protections from 
political staff using their oversight of agencies to interfere 
in the substance of scientific work. While the scientific 

In the United States, an executive branch requirement 
that agencies create scientific integrity policies already 
exists, although it has not been fully implemented. Legis-
lation that would turn this requirement into law — the 
Scientific Integrity Act — was introduced this year.86 
Making the existing executive branch requirement law is 
an efficient solution, because it builds on efforts already 
underway at agencies. It would establish clear standards, 
and a mechanism to enforce them, while giving agen-
cies flexibility to craft policies that fit their unique needs. 
And it would improve upon protections in existing law87 
without impeding or suppressing government research.

WAGES

Agency
Department of Labor

Research and Analysis
The Department of Labor’s mission includes assuring 
work-related benefits and rights, improving working 
conditions, and advancing opportunities for employment. 
When regulations are under development, department 
economists assess their projected economic impact.

Who Uses It
The Labor Department’s economic analyses help 
workers and business owners predict the effects of 
regulations on wages and profits. 

Political Interference
In 2018, senior Labor Department officials ordered 
career researchers to revise a study showing the 
negative financial effects on restaurant workers of a 
proposed rule that would permit restaurant managers 
to take tips from tip pools over workers’ objections. 
Dissatisfied with the results of the revised study 
because it still did not support their objective, depart-
ment officials excluded the analysis from the public 
rulemaking record. 

Consequences
The manipulation and suppression of the economic 
analysis of the “tip pooling” rule misled tipped workers 
about their future earnings, damaging their ability to 
plan for living expenses. Such unanticipated changes to 
wages have a ripple effect throughout the economy, 
impacting business owners and investors.

SC I E N C E  U N D E R  S I EG E

https://bnanews.bna.com/daily-labor-report/labor-dept-ditches-data-on-worker-tips-retained-by-businesses


Proposals for Reform Vol. 2 Brennan Center for Justice 9

In addition, scholars have called for similar reforms,98 
and members of Congress looking to hold the executive 
branch accountable have at times sought contact logs in 
response to allegations of politically motivated manip-
ulation of scientific research.99 

 
Proposal 3

Congress should pass 
legislation to define 
and prohibit politically 
motivated manipulation 
and suppression of 
government research 
and data in the executive 
branch. It should also 
prohibit discrimination 
and retaliation against 
government researchers 
on the basis of their 
scientific conclusions.
Promoting a culture of scientific integrity and shining 
a light on senior political officials’ contacts with agency 
scientists are important steps to protect government 
science and data. But they must be supported by mecha-
nisms to deter and punish inappropriate politicization.100 

To be sure, political officials have the authority and 
prerogative to set research and regulatory priorities and 
direct career experts accordingly. But it undermines the 
important and longstanding role of unbiased science 
in policymaking when political officials interfere with 
completed scientific research in order to make it appear 
to support their policy objectives.

To date, there have been some executive branch efforts 
to prohibit scientific misconduct. The Federal Policy on 
Research Misconduct addresses fabrication, falsification, 
and plagiarism in proposing, performing, and reviewing 
research, and in reporting research results.101 However, 
this policy does not focus on the specific problem of polit-
ical interference in government research. 

Additionally, federal employees who blow the whistle 
on science-related improprieties have some legal protec-
tions.102 But the process for pursuing such whistle-blower 
claims is time-consuming, and claimants’ prospects for 

integrity policies called for above are a powerful tool for 
cultivating openness and unbiased research, they are not 
enough on their own.  

Congress should require agencies to adopt proto-
cols that ensure appropriate insulation of experts’ work, 
particularly during the technical stages of regulatory 
development and the preparation of scientific reports to 
Congress and the public. It should also increase trans-
parency and bolster accountability in political officials’ 
interactions with scientific staff. Specifically, Congress 
should pass legislation to:

>> Require the White House and agencies to publish a 
policy detailing measures taken to ensure that senior 
political officials with supervisory authority do not 
exert improper political influence on the research and 
analysis of career scientists and other subject-matter 
experts at agencies.95 The legislation should require each 
administration to identify specific officials, in both the 
White House and the relevant agencies, who are autho-
rized to communicate with career experts during the 
technical stages of regulatory development, as well as 
during the preparation of scientific reports to Congress 
and the public. The public disclosure requirement can 
assist Congress and inspectors general in investigating 
political interference in government research. 

>> Require agencies to maintain a log of contacts 
between senior political officials with supervisory 
authority (both at the agency and in the White House) 
and agency experts. The log would cover any communi-
cations about the substance of scientific research, data, 
and expert analysis related to proposed regulations and 
scientific reports prepared for Congress and the public. It 
would include contacts by subordinates who are directed 
by covered senior officials to engage in such contacts. 

>> Require agencies to publish reports based on the 
above logs. This would allow Congress, inspectors 
general, and scientific integrity officers to review and 
inquire about particular contacts, and would allow outside 
scientists to take those contacts into consideration when 
relying on agency research and analysis. It would also let 
courts assess the impact of those contacts when evalu-
ating agency decision-making under the APA. 

As in Proposal 1, this legislation would codify a 
policy that the executive branch has already imposed 
itself numerous times. For instance, several adminis-
trations have adopted policies that limit White House 
contacts with agencies pertaining to pending regulatory 
matters.96 And some agencies have rules requiring that 
communications by the White House be disclosed in the 
rulemaking record if they are of substantial significance 
and clearly intended to affect the ultimate decision.97 
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Integrity to Federal Research and Policymaking Act, intro-
duced in 2005 in response to threats to scientific integ-
rity during the George W. Bush administration, would 
have made political interference a prohibited personnel 
practice.118 

relief are low.103 There should be consequences for wrong-
doers — not merely for retaliating against whistle-blow-
ers, but for the underlying misconduct — in order to hold 
them accountable and deter malfeasance.

At times, inspectors general police political interference 
in government research and data.104 But their authority 
to investigate wrongdoing often turns on agency-spe-
cific legislation and regulations105 rather than a govern-
ment-wide standard that prevents improper political 
interference. Inspectors general also have limited power 
to impose penalties. Instead, that is left in the hands 
of agency heads, who may themselves be implicated in 
wrongdoing or susceptible to political pressure.106 

Congress should enact legislation that makes it unlaw-
ful for government officials107 to 

>> tamper with the conduct of federally funded scien-
tific research or data for personal, financial, or partisan 
political gain;108 

>> censor findings of such research or analysis for the 
same reasons ;109 

>> direct the dissemination of scientific information 
that the directing official knows is false or misleading;110 
and

>> retaliate or discriminate against government 
researchers for the development or dissemination of 
scientific research or analysis that the researchers reason-
ably believe to be accurate and valid.111

To ensure that this legislation does not penalize legit-
imate supervisory interventions in scientific research, 
differences of opinion, and merely negligent errors in 
scientific judgment, there should be a clear standard for 
intent. Thus, a finding of prohibited political interference 
should require that there be a significant departure from 
accepted practices of the relevant research community;112 
the misconduct be committed intentionally, knowingly, 
or recklessly; 113 and the allegation be proven by a prepon-
derance of evidence.114

This legislation would strengthen the longstanding 
aims of several existing executive branch protocols,115 as 
well as statutes that prohibit public employers from retal-
iating against employees who assist in their administra-
tion or enforcement.116 It would create a clearly defined, 
government-wide prohibition against improper influence 
over government research and data that has until now 
existed only in specific statutes or as a matter of execu-
tive branch policy. Similar legislation has been introduced: 
the Scientific Integrity Act, introduced this year, would 
prohibit the alteration and suppression of scientific and 
technical findings, as well as intimidation of and retali-
ation against research staff.117 And the Restore Scientific 

LABOR MARKET 

Agency
Bureau of Labor Statistics 

Research and Analysis
The BLS measures labor market activity, working 
conditions, and price changes in the economy. Its 
mission is to collect, analyze, and disseminate essential 
economic information to support public and private 
decision-making. 

Who Uses It
BLS data inform workers’ decisions about when to look 
for jobs, and careers and industries to pursue. Over 80 
million people are affected by cost-of-living adjustments 
to wages, benefits, and financial obligations, which are 
determined by the agency’s Consumer Price Index. 
Businesses change wages and benefits and make hiring 
and production decisions based on BLS cost-of-living 
statistics and other data. Additionally, BLS data track 
consumer buying habits, helping companies market 
products and set prices. 

Political Interference
President Trump has called into question the veracity of 
BLS data, although there is no evidence to support his 
claims.

Consequences
Unfounded criticisms of BLS data can undermine their 
integrity. If BLS data were manipulated or suppressed, 
workers’ wages, consumers’ buying power, and compa-
nies’ continued economic viability and business strategy 
would all be at risk. Additionally, due to the significance 
of wage and employment statistics as metrics for the 
success of elected officials’ political agendas, manipulat-
ed statistics could undermine voters’ ability to make 
informed decisions at the ballot box.

SC I E N C E  U N D E R  S I EG E

https://www.washingtonpost.com/news/wonk/wp/2017/03/10/19-times-trump-called-the-jobs-numbers-fake-before-they-made-him-look-good/
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have not met, in violation of their charters;129 adminis-
tration officials have failed to fill vacancies on science 
advisory committees;130 agency officials have dismissed 
science advisory committee members who come from 
academia and other subject-matter experts and replaced 
them with officials from only Republican state govern-
ments, and with representatives from regulated industries 
who hold views that are outside the scientific mainstream 
on topics such as climate change and the health effects of 
exposure to toxic chemicals.131 At the EPA, political offi-
cials have abandoned the practice of deferring to career 
staff’s recommendations for appointment of advisory 
committee members, further increasing the membership 
of political actors and industry representatives.132 

As a result of these abuses, many agencies either do 
not receive independent science advice in policymaking 
or receive advice that is skewed in favor of the regulatory 
agendas of political leaders or the interests of regulated 
industries. To ensure that policymaking is informed by 
high-quality, objective science, Congress must address 
the shortcomings of the current federal science advisory 
committee system. Specifically, Congress should pass 
legislation to:

>> Create more accountability in the science advisory 
committee membership selection process by publish-
ing the criteria for evaluation of nominees,133 allowing 
the public to comment on candidates, and releasing the 
names and roles of the key officials involved in the selec-
tion process.134 As one means to ensure that highly qual-
ified scientists are among those under consideration for 
appointment to science advisory committees, Congress 
could require that the National Academies of Sciences, 
Engineering, and Medicine (NASEM) provide lists of 
nominees for the agencies to consider (to be made avail-
able to the public simultaneously).135 Finally, Congress 
could articulate educational and professional require-
ments for at least some of the members of specific advi-
sory committees.136

>> Increase protections against vacancies on science 
advisory committees and the politically motivated 
removal of advisory committee members, such as 
by creating staggered terms for members of standing 
committees, for-cause removal protection for members,137 
and a default selection process in the event that vacancies 
are not filled promptly.138

>> Increase transparency surrounding science advi-
sory committee members’ financial and professional 
ties. This should be done by extending disclosure require-
ments that apply to participants designated as “special 
government employees” to those designated as “repre-
sentatives,”139  and potentially by expanding the scope 
of information required to be disclosed — such as the 

Proposal 4

Congress should pass 
legislation to ensure 
the proper functioning 
of science advisory 
committees. 
Federal policy benefits from the knowledge of 
subject-matter experts across the country. But we cannot 
expect every expert in life-saving technologies or medi-
cines to be a federal employee. Science advisory commit-
tees help policymakers tap into outside expertise. To give 
a few examples, the Federal Reserve and the Consumer 
Financial Protection Bureau rely on expert advice about 
financial stability from academics, consumer advocates, 
and industry leaders who serve as members of advisory 
committees,119 and HHS convenes advisory committees 
composed of health-care professionals and researchers 
from across the country when responding to new health 
risks, such as antibiotic-resistant bacteria.120 The work of 
these advisory committees, too, is at risk of political inter-
ference. Indeed, notwithstanding the guardrails meant 
to ensure balance in the points of view represented on 
science advisory committees,121 these committees have 
been undermined and politicized in a variety of ways 
under recent administrations, often affecting the quality 
and independence of the advice they provide.122 

Both Presidents Clinton and Trump issued execu-
tive orders requiring executive departments and agen-
cies to reduce the number of advisory committees by 
one-third, and President Trump has placed a cap on the 
total number of advisory committees across the govern-
ment.123 The George W. Bush administration disbanded 
advisory committees when they attracted opposition 
from religious and industry groups for their scientific 
conclusions124 and removed experts on pediatric lead 
exposure from an advisory committee that issues recom-
mendations to prevent childhood lead poisoning, replac-
ing them with members who had direct ties to the lead 
industry.125 The revamped panel issued recommenda-
tions at odds with research showing serious cognitive 
damage resulting from lead exposure.126 The Obama 
administration was criticized for naming a proponent 
of a debunked theory about links between vaccines and 
autism to the President’s Committee for People with 
Intellectual Disabilities127 and appointing a major donor to 
Democratic candidates and the Clinton Foundation to the 
State Department’s International Security Advisory Board, 
despite his lack of background in nuclear security.128 

During the present administration, several committees 
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Proposal 5

Congress should enact 
legislation requiring 
proactive disclosure of 
government research  
and data.
Another success story underscores how legislation can 
ensure that government research be available for public 
use. The National Climate Assessment, a major govern-
ment report on climate change, is required by law to be 
submitted to Congress.149 In 2018, the report was released 
on the day after Thanksgiving, which was seen by many as 
an attempt to downplay its findings by releasing them on a 
day when fewer Americans than usual were paying atten-
tion to the news.150 President Trump told reporters, “I don’t 
believe” the report’s findings that the world’s temperature 
is rising and human actions likely play a role in it.151 And 
the administration announced plans to convene a White 
House panel to challenge established scientific conclu-
sions about the severity of climate change and humanity’s 
contributions to it.152 Despite these attempts to discredit 
and bury the report’s findings, experts’ scientific conclu-
sions are now available to Congress and the public, estab-
lishing a sound basis for policymaking, accountability, 
and scientific progress. 

But there are plenty of valuable government research 
products that, unlike the National Climate Assessment, 
are not required by current law to be made public. To 
be sure, agencies throughout the federal government 
have a two-century-long history of proactively making 
completed research reports, finalized data, and similar 
materials produced and used by the government avail-
able to the public.153 For instance, the CDC’s Morbidity 
and Mortality Weekly Report (MMWR), an early version 
of which began publication in 1878,154 is published to this 
day as a matter of agency practice, not law.155 It has an 
international readership that consists predominantly of 
health-care practitioners, public health officials, epide-
miologists, researchers, and educators.156 If the MMWR 
were not published, or the information it contains were 
censored or manipulated for political purposes, life-saving 
research would be delayed or hampered. 

The norm of proactively disseminating government 
research products is breaking down. There is an increas-
ing tendency among political officials to restrict public 
access to government research and data, as documented 
in the Appendix.157 For instance, the EPA and the White 
House suppressed a report from HHS’s Agency for Toxic 

historical professional affiliations of nominees and the 
sources of funding for their research140 — in order to 
better capture potential sources of influence. Congress 
should also require contemporaneous disclosure of recus-
als and conflict-of-interest waivers.141 Finally, Congress 
should specify that receiving grants from the agency that 
hosts the advisory committee is not a conflict of interest.

>> Establish safeguards to better ensure that science 
advisory committees meet as required by their char-
ters, such as by requiring that information about meet-
ing schedules, notes from meetings, and the reasons for 
canceling or not scheduling meetings be published on 
advisory committees’ websites.142 This would be in addi-
tion to the existing requirement that such information is 
published in the Federal Register.143

>> Create a mechanism for peer review of science 
advisory committees’ work in the event that there 
are credible claims from members of the public that 
a committee’s work deviates significantly from the 
scientific consensus of the relevant research commu-
nity. This would build on ad hoc measures agencies have 
used when the validity of advisory committees’ scientific 
conclusions is called into question.144 NASEM has at times 
performed such independent peer review of scientific 
conclusions.145 Frivolous challenges would be deterred 
because the review process would not interfere with the 
publication of the findings and because a peer review 
confirming the science advisory committee’s conclusions 
would bolster the credibility of the committee. 

>> Require agency leaders to provide an explanation 
when a science advisory committee’s term is not 
renewed and make the explanation available to the public, 
in order to hold administration officials accountable 
when they determine that scientific advice is no longer 
needed.146

These recommendations would increase the quality 
of the advice provided by science advisory committees. 
Additionally, they would give the public, the press, and 
Congress more insight into the motivations and delib-
erations of committee members, and create incentives 
for committees to improve their credibility as stewards 
of science working in the public interest, potentially 
deterring the types of abuses that have occurred with 
increasing frequency during recent administrations. 
Numerous scholars, scientific integrity advocates, and 
good-government groups have long called for similar 
reforms.147 In 2016, 2017, and 2019, the House of Repre-
sentatives passed, with bipartisan support, FACA amend-
ments that would increase transparency and decrease 
conflicts of interest for advisory committees.148
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pline for responsible agency personnel, depending on the 
magnitude of and motive for noncompliance. The legisla-
tion should also permit private individuals and organiza-
tions to request that materials be made publicly available, 
and allow for the filing of complaints in federal court in the 
event that a request is denied or ignored.172 

This proposal would codify and standardize a practice to 
which many agencies already adhere, whether pursuant to 
statute or agency practice. It aligns with other legislation 
recently passed by Congress that requires government data 
assets to be made publicly available in electronic form,173 
and numerous other bills lawmakers have introduced to 
further codify the norm of public access.174 Guaranteeing 
public access to government-funded research and data 
would foster scientific progress, a more informed public, 
and greater accountability for policymakers. 

Substances and Disease Registry that showed that a 
class of toxic chemicals, which have contaminated water 
supplies near military bases, chemical plants, and other 
sites in several states, endangers human health at a far 
lower level than the EPA had previously called safe. Emails 
between White House and EPA officials show that the 
reason for suppressing the report was a concern that it 
would be a “public relations nightmare.”158 

While many research and data products that the govern-
ment proactively discloses could be obtained through 
FOIA requests in the event that agency officials withheld 
them, as noted above, FOIA requests can take a long time 
to be fulfilled.159 Additionally, information is often with-
held improperly in FOIA responses.160 Thus, FOIA does 
not guarantee timely and complete access to research the 
government has historically shared with the public. 

Building on past efforts,161 Congress should codify guar-
antees for public access to government-funded research 
and data, in electronic form, and to impose safeguards 
against removal of this information from the public 
domain.162 The legislation should contain provisions to:

>> Codify the presumption of disclosure for govern-
ment-funded research and data, and specify a time 
frame within which the information must be disclosed 
after it is completed or published.163 To the extent practi-
cable, and in compliance with applicable legal restrictions, 
privileges, protections, and authorities, completed data164 
and research findings, such as peer-reviewed research 
papers accepted for publication in journals, should be 
made available to the public.165

>> Require free online public access to government- 
funded research and data that are in the public domain, 
with protections for intellectual property rights and other 
proprietary interests.166 The legislation should also require 
that research and data repositories contain descriptions 
of available materials written in plain language.167 Further, 
the legislation should put forth clear standards delineat-
ing the grounds for withholding government-funded 
research and data168 and require agencies to memorialize 
in writing the grounds on which materials are withheld, 
with records to be maintained by the agency.

>> Require agencies to establish safeguards against the 
removal of government research and data,169 including 
advance notice to the national archivist of planned data 
removal.170

>> Create an enforcement mechanism to ensure compli-
ance with public access requirements, along with remedies 
for noncompliance.171 These should include not only disclo-
sure of the improperly withheld information and restoration 
of improperly removed information, but also penalties, such 
as cost-shifting in the event of agency wrongdoing and disci-

SC I E N C E  U N D E R  S I EG E

FOOD

Agency
U.S. Department of Agriculture

Research and Analysis
The USDA studies and collects data on food, agriculture, 
natural resources, rural development, nutrition, and 
related issues.

Who Uses It
Farmers, businesses, investors, scientists, and public 
health officials rely on USDA research to improve farming 
techniques, make business decisions about agricultural 
production, and educate the public about nutrition.

Political Interference
In 2018, senior USDA officials blocked a news release 
about research showing that rice loses vitamins in a 
carbon-rich environment, a potentially serious health 
consequence of climate change for the 600 million 
people worldwide who rely on rice as a staple of their diet.

Consequences
Without widespread dissemination and publication of 
USDA reports, farmers, businesses, and investors may 
not make the most informed decisions about agricultur-
al production. Suppressing research about the changing 
nutritional content of a staple crop such as rice can lead 
to malnutrition and poor health.

https://www.politico.com/story/2019/08/05/ziska-usda-climate-agriculture-trump-1445271
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To ensure public access to the regulatory analysis 
underlying rulemaking, Congress should:

>> Require agencies to publish the nonpolitical expert 
analysis underlying regulatory actions as part of the 
administrative record. Congress should specify that the 
version of the scientific analysis to be published is the 
final version prepared by nonpolitical agency experts, 
before it has been reviewed by political officials at the 
agency or in the White House. 

>> Require substantive alterations188 of the regulatory 
analysis made by or at the suggestion of political offi-
cials — both in the agency and the White House — to 
be published in the administrative record, as well, along 
with an explanation of the changes made to the analysis.

This proposal would address political interference in 
expert analysis of draft regulations that occurs within 
agencies, as well as when draft regulations reach the 
White House. It would not hinder political officials from 
exercising their prerogative to make policy decisions, or 
even from challenging the science and methodology of 
career experts, as is their right. It would merely preserve 
the nonpolitical analysis of agency experts for the public, 
Congress, and the courts to consider when evaluating 
agency decision-making — and, in the process, deter 
political officials from making changes for improper 
reasons. 

The proposal would build on an existing framework. 
It would modestly extend the disclosure, required by the 
Clinton and Obama executive orders, of proposed rules 
that agencies submit to the Office of Management and 
Budget (OMB) and of changes made in the White House.189 
It would standardize a requirement that is found in a vari-
ety of existing laws.190 It is in line with legislation intro-
duced recently to address related issues.191 And it responds 
to calls from both the Administrative Conference of the 
United States and outside scholars for improved trans-
parency in the regulatory process.192

Proposal 6

Congress should enact 
legislation requiring 
disclosure of the 
nonpolitical expert 
regulatory analysis175 
that underlies agency 
rulemaking.
Laws passed by Congress tend to be broad policy 
mandates. Regulatory agencies are charged with using 
their expertise to craft the detailed rules and procedures 
needed to implement the law.176 This means that, for all 
the press and public attention devoted to Capitol Hill, the 
success or failure of a new measure passed by lawmakers 
can often depend on what happens when agencies inter-
pret and implement Congress’s directives.

Pursuant to the APA,177 agencies must publish a 
notice of a proposed rule;178 give the public a chance to 
submit written data, views, or arguments regarding the 
proposed rule;179 consider all relevant matter presented 
during the comment period;180 and provide a statement 
of the basis and purpose for the final rule.181 But existing 
mechanisms are inadequate to ensure real transparency. 
As discussed above, although litigation under the APA 
is possible,182 it is costly and time-consuming,  and past 
executive orders aimed at improving transparency and 
accountability in the rulemaking process have not gone 
far enough.183 Recent manipulations of the rulemaking 
process,184 such as on the issues of wetland protection185 
and food safety at slaughtering facilities,186 make clear 
that it can be gamed with relative ease by determined 
political actors.

This kind of manipulation deprives courts, Congress, 
and the public of the expert analysis needed to evaluate 
the government’s policy decisions. Indeed, by hiding or 
changing expert analysis, political officials can thwart 
agencies’ statutory missions to protect public health and 
welfare and subvert the administrative process.187
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positions they held.200

As the government grew larger and more complex to 
keep pace with a rapidly industrializing economy, the 
need for reform became apparent. The Pendleton Act 
first established an apolitical civil service in 1883, run 
on principles of professionalism and merit.201 And the 
high-profile Teapot Dome scandal of the 1920s helped 
push things further in the same direction. By the middle 
of the 20th century, a set of expectations had developed 
for the political appointments process: though presidents 
should have wide latitude in staffing their administrations, 
the Senate should ensure that nominees are reasonably 
well qualified and free from clear conflicts of interest.202 
And candidates for vacant positions should be nominated 
by the president, and have their nominations considered 
by the Senate, in a timely manner.203

These expectations were not always met, but they 
helped maintain Americans’ faith in the basic integrity 
and effectiveness of government and those who led it. 

It was not inevitable that we would come to treat 
government jobs as public trusts rather than spoils to 
reward political supporters or friends and family. Indeed, 
the system has been threatened in the past: Watergate 
and associated scandals were enabled in part by the Nixon 
administration’s abuse of the federal bureaucracy and 
personnel process, including the placement in key posts 
of loyalists willing to put the president’s political fortunes 
ahead of the good of the country.204 In response, Congress 
in 1978 passed, and President Jimmy Carter signed, the 
Ethics in Government Act and the Civil Service Reform 
Act, which reaffirmed many of the values first embod-
ied in the Pendleton Act nearly a century earlier. They 
established tougher ethics rules, strengthened the merit 
system for hiring and promoting personnel, established 
protections against political retaliation for civil servants, 
invested greater authority in senior managers, and sought 
to incentivize high performance.205

Today, this system is at risk, threatened by hyperpar-
tisanship and the erosion of key principles that were 
once championed by both parties. Again, Congress must 
respond.

Recent presidents have filled critical positions with 
unqualified cronies while leaving other posts vacant. 
They also have found ways to sidestep the Senate’s 
approval role, nullifying a crucial constitutional check. 

The abuses we have documented reveal fissures in our 
democratic guardrails, but they originate with individ-
ual actors — often the president, but also his political 
appointees throughout the executive branch. These offi-
cials wield tremendous power. Recognizing there is no 
substitute for character and quality in those selected to 
occupy positions of public trust, we turn to the norms and 
practices for appointing professionals to critical govern-
ment positions.

Of all the president’s powers, his power to appoint top 
executive branch officials is among the most far-reach-
ing.193 Because no president can be personally involved in 
all of the countless actions taken by his administration 
each day, his ability to carry out change and improve the 
effectiveness of the federal government is in large part 
dependent on the people chosen to run it.

The Founders understood this — even at a time when 
the federal government was far smaller than today. “There 
is nothing I am so anxious about as good nominations,” 
Thomas Jefferson wrote soon after entering the White 
House in 1801, “conscious that the merit as well as repu-
tation of an administration depends as much on that as 
on its measures.”194

That is why the Constitution extends our system of 
checks and balances to the appointment process by 
making the president’s authority to appoint senior offi-
cers subject to the Senate’s “advice and consent.”195 The 
Senate, argued Alexander Hamilton in the Federalist 
Papers, would serve as “an excellent check upon a spirit 
of favoritism in the President” and a guard against “the 
appointment of unfit characters . . . from family connec-
tion, from personal attachment, or from a view to 
popularity.”196 

It did not always work out that way. Though every pres-
ident after Washington has had occasional nominees 
opposed by the Senate,197 without recognized standards 
for evaluating nominees, presidents enjoyed substantial 
deference.198 Early in our history, this contributed to the 
development of a patronage system, in which key govern-
ment posts — usually those that did not require Senate 
confirmation, but sometimes also those that did — were 
doled out to political supporters and party functionaries.199 
By the late 19th century, the result was a federal govern-
ment rife with corruption and cronyism, with few mech-
anisms to ensure that top officials were qualified for the 

Section 2

Accountable and Qualified  
Government Officials 
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impartial system of justice, promoting economic growth 
and business development, and representing America’s 
interests abroad. Their significance is the reason why the 
Senate’s advice and consent are required for the president 
to fill them.211

Congress has also recognized the need for some flexi-
bility when vacancies arise. In 1868, Congress passed the 
Vacancies Act to provide “breathing room in the consti-
tutional system for appointing officers,” authorizing 
presidents to temporarily fill critical positions while the 
confirmation process proceeded.212 Through the Vacan-
cies Act, Congress recognized the inherent dangers of 
long-term vacancies in the executive branch, but also 
sought to preserve the Senate’s advice and consent 
authority.213 

When Congress perceived abuses in the president’s use 
of his Vacancies Act powers, it responded with additional 
safeguards. President Clinton was perceived as work-
ing around the Senate to permanently install an acting 
official to lead the Civil Rights Division of the Justice 
Department.214 In response, Congress in 1998 passed the 
Federal Vacancies Reform Act (FVRA), which included a 
number of mechanisms to preserve the Senate’s advice 
and consent authority even when the president appoints 
an acting official.215 And in 2011, amid bipartisan concern 
about the slow pace of the Senate’s confirmation process, 
Congress approved a law that cut the number of executive 
branch jobs requiring Senate approval.216 

Today, the challenges facing the appointments process 
are even stiffer: there is no longer an expectation that 
presidents or Congress will even try to quickly fill import-
ant positions.217 Critical posts are frequently left vacant for 
extended periods of time, either because the president 
does not make an appointment or because the Senate 
does not move to confirm a president’s nominee. The 
Senate confirmation process for such positions now takes 
five times longer than it did 40 years ago.218 Two years 
into the Trump administration (with a Senate dominated 
by members of the president’s party), only 431 of 713 key 
positions requiring Senate confirmation were filled with 
Senate-confirmed personnel,219 with less than half of 
the key positions filled at the Departments of Justice or 
the Interior.220 This puts the Trump administration nine 
months behind the average presidential administration 
in filling key appointments in government, and with more 
positions vacant than at the same point in the past five 
presidential administrations.221

President Trump is not alone among recent pres-
idents in having a high vacancy rate. One analysis of 
administrations from Presidents Carter to George W. 
Bush found that PAS positions were on average vacant 
for one-quarter of an administration’s tenure, and the 
length of vacancies in federal agencies is on an upward 
trend.222 The 9/11 Commission Report found that the 
George W. Bush administration did not have critical 

And lawmakers have rubber-stamped some unqualified or 
conflicted nominees while dragging their feet on consid-
ering others, often based on whether or not the Senate 
and the president share a party.   

This has culminated in the current administration’s 
near disregard for the personnel principles embodied 
in earlier reforms.206 President Trump has put family 
members in key adviser jobs. He has been credibly 
accused of politicizing the security clearance process, 
risking national security.207 And he has installed a series 
of acting officials — who do not require Senate confirma-
tion — in crucial government posts while often delaying 
nominating a permanent replacement. Two years into 
his administration, the secretaries of defense, homeland 
security, and the interior; the directors of the Office of 
Management and Budget, Immigration and Customs 
Enforcement, and the Federal Aviation Administration; 
the FDA commissioner; and the United Nations ambas-
sador were all serving in an acting capacity. “I like acting 
because I can move so quickly,” Trump has said. “It gives 
me more flexibility.”208 

In addition to representing a damaging end run around 
the Senate’s advice and consent authority, the use of so 
many acting officials creates instability in the leader-
ship of crucial agencies, including those responsible for 
national security. And the broader breakdown in the polit-
ical appointments process seen over recent decades has 
even more dire consequences. It harms the government’s 
ability to perform essential functions, deters qualified 
candidates from pursuing careers in public service, and 
undermines Americans’ faith in the people and programs 
responsible for making and administering policy.209 

To ensure an appointments process based on profes-
sionalism, merit, and an active role for the Senate, 
Congress needs to act. 

Streamlining, and 
Restoring Democratic 
Accountability to,  
the Appointment  
of Senior Executive  
Branch Officials
Of the approximately 4,000 political positions in the 
executive branch, the Senate provides advice and consent 
for around 1,200 of them, known as “PAS” positions (for 

“Presidential Appointments with Senate confirmation”).210 
The occupants of these positions wield tremendous 
influence — the most senior PAS officials manage entire 
departments responsible for protecting our environment, 
engaging in national defense, administering a fair and 
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They also may lack the standing to modify or push back 
against a president’s policy directives when necessary. It is 
troubling, for example, that President Trump adopted and 
implemented the first iteration of his “travel ban” with-
out a director of Immigration and Customs Enforcement 
or a commissioner for Customs and Border Protection 
in place;238 that he embarked on a historic diplomatic 
mission to North Korea without an ambassador to 
South Korea;239 and that major preparations for the 2020 
Census were made without a permanent director of the 
Census Bureau, the largest statistical agency in the federal 
government.240 And it was troubling that the Fish and 
Wildlife Service had an acting director when the Obama 
administration was responding to the BP Deepwater 
Horizon oil spill.241

Research shows that long-term vacancies damage 
agencies in several other ways.242 They can delay or 
hamper needed reforms to programs and services.243 
Opportunities for efficiencies or improvements are more 
likely to be ignored or put on the back burner.244 Agency 
morale generally deteriorates.245 

When presidents insist on leaving a PAS position 
vacant, rather than working with Congress to fill it, they 
are abrogating congressional authority — after all, the 
Senate either has the constitutional obligation to provide 
advice and consent or it has determined the position’s 
duties warrant its advice and consent.246 Going further 
and exploiting statutory loopholes to circumvent the 
Senate entirely by installing in powerful posts acting offi-
cials, who are often political allies, is even worse. It gravely 
undermines democratic principles. Because these acting 
officials are not subject to Senate confirmation, their 
backgrounds and qualifications are subject to less scru-
tiny and public examination, and they are less accountable 
to Congress and the people once in place.

To restore an effective appointments system, presi-
dents need to put forward qualified nominees in a timely 
manner, and Congress needs to expeditiously consider 
them. The following proposals would help ensure this 
happens.

subcabinet officers in place until the summer of 2001, 
which created the potential for disruption in national 
security policy.223 And with 15 months left in the Bush 
administration, a significant number of senior officials 
vacated their positions,224 leaving three cabinet posts — 
at the Departments of Justice, Agriculture, and Veterans 
Affairs — to be filled by acting officials. Other PAS posi-
tions were filled by acting officials for extended periods, 
including the administrator of the Centers for Medi-
care and Medicaid Services, the general counsel of the 
Department of Homeland Security, and over a quarter 
of U.S. attorneys.225 President Obama had his own chal-
lenges with vacancies long into his second term. About 
a quarter of the PAS positions at the State Department 
were vacant for months after his reelection, and it took 
him almost a year to name a secretary of commerce.226 
And the Transportation Security Administration had no 
permanent director when the “underwear bomber” tried 
to bring down a passenger plane headed to Detroit on 
Christmas Day 2009.227 

The Senate’s obstruction is partly to blame. For example, 
senators sometimes tie political nominations to unrelated 
policy goals228 or use anonymous holds to stall key nomi-
nees.229 And the Senate now routinely holds pro forma 
sessions to prevent the president from making recess 
appointments while Congress is adjourned.230 These 
tactics were deployed at unprecedented rates during the 
Obama administration when the Senate was controlled 
by the opposition party.231

Presidents deserve their share of blame, too. That is in 
part for nominating candidates who are more partisan, 
more hostile to the missions of their prospective agen-
cies, and less qualified than previously.232 More important, 
presidents have at times avoided putting forward nomi-
nees to fill vacant PAS positions at all, instead using legis-
lative loopholes to employ acting officials for indefinite 
periods.233 President Trump publicly admitted he was “in 
no hurry” to fill PAS positions with permanent staff.234

Other reasons are structural. There are many more PAS 
positions today than there were just a few decades ago.235 
This is because of new boards and commissions (and, less 
often, the creation of new agencies) in the federal govern-
ment, as well as the continued thickening of government, 
with more layers of political leadership added during each 
new administration.236 Meanwhile, the resources available 
to the executive branch for vetting nominees and to the 
Senate for evaluating them have not increased at anything 
like the same rate. As a result, Senate committees report 
ever-increasing nomination workloads.237 

Causes aside, the drawn-out process creates a need-
less obstacle to the effective administration of govern-
ment and undermines policymaking. Career civil servants, 
who typically act as temporary standard-bearers when 
vacancies arise, generally do not have the needed clout 
to drive policy or persuade other senior political officials. 
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Proposal 7

Congress should fix  
the Federal Vacancies 
Reform Act to  
prevent presidents  
from cutting  
the Senate out of the  
appointments process.
The FVRA of 1998 deploys multiple mechanisms to 
prevent presidents from circumventing the Senate’s 
advice and consent authority. It limits the classes of 
officials who are eligible to act in a PAS role and also 
the length of time (generally 210 days) during which 
they may act.247 The time limit creates an incentive for 
the president to nominate individuals for Senate consid-
eration. The statute also motivates the Senate to act on 
those nominations by suspending the time limit upon 
the president’s nomination, lest the Senate wants the 
acting official to continue serving without its review.248

But the FVRA has proven inadequate. The statute 
purports to limit presidents to selecting from three 
classes of individuals to serve as acting officials in 
vacant PAS roles: the “first assistant”249 to the vacant 
office, another PAS official in the executive branch, or a 
senior official who has been serving in the same agency 
as the vacant office for at least 90 of the previous 365 
days.250 However, a loophole in the law allows presidents 
to insert people from outside these three classes — and 
wholly outside of government — into vacant offices 
and empower them to lead offices or agencies without 
submitting their nominations to the Senate.251 Delays in 
the confirmation process, as well as genuine interest in 
keeping government running, contribute to the pressure 
on presidents to exploit this loophole. For example, after 
his earlier nominee to serve as assistant attorney general 
for civil rights in the Department of Justice was rejected 
by the Senate, President Obama appointed someone 
from outside of government to serve as the principal 
deputy assistant attorney general for civil rights and 
then elevated her (as the first assistant) to the role of 
acting assistant attorney general for civil rights. The 
Civil Rights Division has historically played a key role in 
handling difficult and publicly prominent cases, making 
evident a president’s interest in selecting and retaining a 
division head with aligned interests. Obama’s appointee 
ran the division for more than two years, well beyond 
the time limits imposed in the FVRA, and without the 

CLIMATE CHANGE 

Agency
Multiple agencies, including the Departments of State, 
Defense, Energy, Commerce, and Health and Human 
Services, and NASA

Research and Analysis
Numerous federal government studies have improved 
knowledge of the health and environmental effects of 
climate change. Federally funded climate science has led 
to government action to improve air and water quality, 
prevent property damage due to severe weather, protect 
wildlife, and reduce the spread of diseases that have 
become more prevalent because of climate change. 

Who Uses It
Climate science research informs the work of public 
health and land use experts to protect people and 
animals from the effects of climate change. Manufactur-
ers respond to the federal government’s climate 
research and regulations by investing in technology to 
reduce carbon emissions and increase energy efficien-
cy. Climate change impacts many other facets of the 
economy, from food production to real estate.

Political Interference
In 2006, senior NASA officials suppressed and undercut 
the findings of a leading climate change expert. 

Consequences
Without access to objective government-sponsored 
climate research, healthcare professionals and urban 
planners lack the tools necessary to prevent and 
respond to diverse issues such as asthma, mosqui-
to-borne illnesses, and flooding. Insurers and property 
owners cannot make informed decisions about where 
and how to invest in durable construction. The absence 
of climate policy based on federal science creates chaos 
for manufacturers that have committed to reducing 
carbon emissions. 

SC I E N C E  U N D E R  S I EG E

https://oig.nasa.gov/docs/OI_STI_Summary.pdf
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>> Impose additional limits on the class of people who 
may serve as acting officers or perform the duties of 
a vacant PAS office until the president nominates a 
permanent replacement. 266 The president should not 
be able to completely work around Congress by installing 
individuals from outside government to serve as acting 
PAS officials for seemingly indefinite periods of time. We 
do not believe Congress intended to arm the president 
with such broad and disrupting appointment powers — 
even with temporary effect — when it adopted the FVRA. 
Congress should strengthen the existing limits in the 
FVRA by conditioning an individual’s ability to serve as 
an acting official on a minimum period of prior service 
in the federal government.267 Furthermore, to minimize 
operational disruptions when vacancies arise, presidents 
should be required to first choose from eligible individu-
als within the same agency as the vacancy before select-
ing an official from an outside agency.268  

As we are mindful of the president’s appointment 
prerogatives, we recommend that once a formal nomina-
tion for a permanent successor is submitted to the Senate, 
the president should be free to select from the broader 
class of individuals currently eligible to serve as acting 
officials under the FVRA. By tying the nomination of a 
permanent successor to a broader class of eligible acting 
officials, Congress would create an incentive for presi-
dents to nominate individuals for Senate confirmation 

— without a nominee, the president would be limited to 
selecting an individual who satisfies the new tenure-of-
service requirement to serve as the acting officer.

Likewise, the prospects of the president selecting from a 
broader class of individuals to act in a vacant office should 
motivate the Senate to seriously and timely consider a 
nominee. Should the president name an individual who is 
obviously unconfirmable, the Senate could quickly reject 
the nominee and the class of eligible acting officials would 
once again be limited to the existing class in the FVRA. 
This proposal also protects the president’s prerogatives 
should the Senate simply refuse to act on a nominee; in 
such situations, we believe the president’s constitutional 
responsibilities and the effective functioning of govern-
ment weigh in favor of additional executive flexibility.

>> Limit the class of people eligible to serve as an acting 
officer when the vacancy arises from the president’s 
firing of a Senate-confirmed official. To prevent abuse, 
when the president fires a PAS official, only someone serv-
ing as the first assistant269 to the vacant office at the time 
the vacancy arises, and who has served for a defined mini-
mum period of time,270 should be eligible to perform the 
functions of the vacant role. If the first assistant position 
is vacant, or the tenure requirement is not satisfied, then 
the statute could allow the president to select a senior 
career official from within the agency (who satisfies the 
tenure requirement) to serve as the acting officer.271

president formally nominating her.252 
President Trump has exploited the same loophole253 

and has recently taken it a step further. After the former 
director for U.S. Citizenship and Immigration Service 
(USCIS) departed, President Trump created a new first 
assistant position and then appointed former Virginia 
attorney general Ken Cuccinelli to fill it,254 despite the 
fact that Cuccinelli had never previously served in the 
federal government and several senators, including 
members of the president’s party, had expressed oppo-
sition to his potential nomination as USCIS director.255 
Once in the role, Cuccinelli became the acting director 
of USCIS, in apparent compliance with the FVRA.256 This 
maneuver establishes a troubling precedent that future 
presidents may rely upon to appoint literally anyone to 
almost any vacant position, despite the FVRA’s stated 
limitations.257  

The FVRA is prone to abuse in another important way. 
As written, it is unclear whether the statute’s provisions 
apply when the president terminates a PAS official.258 
This provides an avenue for a president to circumvent 
the confirmation process by firing officials and contin-
uously appointing acting officers instead of nominating 
a permanent replacement. Some believe this abuse was 
exemplified by Jeff Sessions’s recent departure as attor-
ney general and the president’s subsequent designation 
of Matthew Whitaker (who formerly served as chief of 
staff to Sessions, a non-Senate-confirmed role) as the 
acting attorney general.259 Trump requested Sessions’s 
resignation, after relentlessly attacking him in public,260 

despite the Senate’s continued defense of Sessions.261 The 
uncertainty over whether the FVRA is triggered when a 
president fires an official created doubt about whether 
Whitaker’s designation was lawful.262 

The FVRA also currently lacks an effective enforce-
ment mechanism. This means that officials may serve, 
either intentionally or inadvertently, as acting officials 
for longer than permitted by law.263 Currently, the law’s 
primary enforcement mechanism relies on a person 
who has been injured by an agency’s action challeng-
ing that action in court, based on the theory that it 
was taken by an improperly designated or appointed 
acting official.264 But FVRA litigation is rare. The FVRA 
does require the comptroller general to report to the 
appropriate congressional committee when officers 
have served for longer than the allowable period. But 
this indirect reporting mechanism is time-consuming 
and does not impose sufficient accountability on the 
violating agency.265

To preserve its role in the appointments process and 
democratic accountability without hampering the effec-
tiveness of federal agencies, Congress should pass legis-
lation reforming the FVRA to eliminate avenues for 
the most egregious abuses. The legislation should at a 
minimum:
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and overly broad questions that request information in 
varying formats, creating a maddening and time-consum-
ing predicament for nominees.276 

Then, the nominees wait for these concurrent reviews 
to be completed. Almost all of them undergo a “full 
field” background investigation by the FBI — an investi-
gation that exceeds the broadest scope of investigation 
in use throughout the rest of the executive branch277 — 
before their nomination is submitted to Congress.278 This 
practice is generally followed regardless of whether the 
PAS position is part-time or full-time, and regardless of 
whether the position handles classified or national secu-
rity information.279 On average it takes between six and 
eight weeks, and it requires a lot of resources.280 

Finally, nominees are formally considered by the 
Senate, where, as we have discussed, they may sit in 
purgatory for extended periods of time. Presidents 
George W. Bush and Obama each proposed that the 
Senate adopt rules to require timely consideration of 
nominees.281 Such changes in Senate rules would be a 
good start. That being said, Congress does have a legit-
imate gripe that its resources for considering nominees 
have not kept pace with the increase in the number of 
nominees.282

There is no single solution for reducing the length 
of the nomination and confirmation process, but there 
are several steps Congress can take to begin moving in 
the right direction. Drawing from our collective experi-
ence in the executive and legislative branches, and from 
the wealth of good ideas that others have already put 
forward,283 we propose focusing on three key reforms that 
we believe would have an immediate and lasting impact 
by returning a degree of normalcy to the confirmations 
process. Congress should: 

>> Create a task force to identify positions that should 
no longer require Senate confirmation. The task force, 
in consultation with executive branch agencies, should 
determine which positions do not need Senate confirma-
tion, and then delegate authority for filling these positions 
to agency heads or the president.284 As a part of its review, 
the task force could also identify positions that should 
require Senate confirmation but currently do not, such as 
director of the CDC.285

>> Reduce the paperwork burden associated with the 
vetting of nominees by harmonizing the information 
requested on the forms required by the executive branch 
and various Senate committees, and by supporting the 
creation of a secure electronic “smart form” that can be 
used by both Congress and the executive branch. Creat-
ing a single set of core questions, which agencies and 
committees could supplement, would reduce both the 
time required by nominees to complete the forms and the 
risk of inadvertent errors or discrepancies.286  

>> Impose stricter and more transparent reporting 
requirements on executive agencies to prevent offi-
cials from serving in violation of the FVRA. Agencies 
should regularly report to their congressional commit-
tees of jurisdiction on the status of all PAS vacancies 
and appointments made pursuant to the FVRA in their 
respective agencies. Congress and the agencies should 
also make this information more readily available to the 
public. Agencies could, for example, provide up-to-date 
information on agency websites, much as they provide 
up-to-date information in their online FOIA libraries. 

These reforms would close a significant loophole in the 
FVRA, restoring what we believe was one of the driving 
purposes of the law: to prevent presidents from work-
ing around Congress to fill PAS positions. They would 
also reassert Congress’s role in the appointments process 
by limiting a president’s options when terminating a 
Senate-confirmed official. Finally, they would provide 
more transparency and accountability to the process for 
temporarily filling leadership positions, reducing the like-
lihood of abuse. We are not alone in recognizing that 
the FVRA needs reform. Scholars and nongovernmental 
organizations have highlighted these weaknesses and 
called for Congress to strengthen the law.272 It has done so 
before — and recent abuses show it needs to do so again.

Congress should tightly couple these reforms to the 
FVRA with improvements to the Senate’s processing and 
consideration of nominations. Once the president nomi-
nates someone to permanently fill an office, the Senate 
should duly consider them.
 
 
Proposal 8

Congress should 
take concrete steps 
to streamline the 
nomination and 
confirmation process.
As many of us have experienced firsthand, the confir-
mation process simply takes too much time and requires 
too many resources at every stage.273 It begins prior to 
the president’s nomination, where the longest reported 
delays occur.274 Prospective nominees complete volu-
minous forms for the White House vetting process, the 
FBI background investigation, the Office of Government 
Ethics (OGE) conflict-of-interest analysis, and the appro-
priate Senate committee review (in some cases, more than 
one committee’s form).275 These forms include duplicative 
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information-technology security standards, would do 
even more. It would allow nominees to insert biographical, 
professional, and other data into one system, with modi-
fiable permissions, that could be accessed by executive 
branch agencies, as well as congressional staff. In addi-
tion to reducing the paperwork burden, it would increase 
efficiencies in officials’ reviews.296 The cost savings would 
substantially outweigh the $5 million price tag (and $1 
million annual operating expenses) estimated by the 
Working Group to develop and maintain the smart form.297 

The Working Group also expressed support for a 
tiered background investigation system,298 as have other 
experts.299 As the Homeland Security Committee report 
states, it makes no sense to subject a nominee to the 
Postal Rate Commission to the same level of scrutiny 
or background investigation as the deputy secretary of 
defense.300 It also makes no sense to conduct background 
investigations that are more extensive than those required 
for the highest level of security clearance on nominees to 
part-time boards and commissions who will never access 
classified information.301 

Though presidents have the authority and discretion 
to order the level of background investigation they see fit 
for their nominees, they are unlikely to reduce the level of 
investigation without Congress’s express support (since 
Senate committees may demand — and have grown 
accustomed to — a heightened level of review).302 This 
change would speed up the executive branch’s processing 
of nominees; it would reduce the average length of inves-
tigations for select positions, while also freeing up scarce 
FBI resources for investigations of other nominees.303

Both branches have incentives to act on these ideas. If 
Congress works to streamline the nomination process, 
the president is less likely to abuse his appointment 
authority by deploying acting officials or installing parti-
san advisers in lieu of duly confirmed officials. On the 
flip side, reform would benefit the president by making 
it easier for him to install permanent and duly confirmed 
officials at agencies, who are better able to implement his 
agenda and influence agencies’ work.304 

Ensuring That Qualified 
and Ethical Personnel  
Are Appointed to 
Leadership Positions
When public officials were increasingly placing their 
family members on the federal payroll, and after President 
Kennedy appointed his brother attorney general, Congress 
passed and the president signed a federal statute prohib-
iting nepotism in federal hiring, including in the appoint-
ment of officials to PAS positions. The reform put fairness 

>> Express support for the adoption of a tiered back-
ground investigation process for nominees. Congres-
sional committees could still require the White House to 
conduct “full field” investigations for senior nominees287 
while supporting less extensive investigations for part-
time positions or those without national security impli-
cations. This system would continue to permit additional 
scrutiny if something of concern arises during the course 
of an investigation.

Almost everyone who has looked closely at this prob-
lem supports these solutions. In fact, legislation adopted 
in 2011 on a bipartisan basis, which removed the confir-
mation requirement from 163 positions,288 shows there is 
an appetite for these reforms.289 Still, there is more work 
to be done. For instance, the Morris K. Udall Scholarship 
Commission, the James Madison Memorial Fellowship 
Foundation, and the Barry Goldwater Scholarship and 
Excellence in Education Foundation together account for 
19 PAS positions.290 While these are valuable programs, it 
is worth examining whether confirmation is necessary. 
Other scholarship boards do not require Senate confirma-
tion, and eliminating the confirmation requirement from 
positions like these would free up resources in the Senate, 
the White House, and the FBI for vetting and confirming 
nominees for higher-level positions.291 

The Senate would not reduce its influence by elimi-
nating the confirmation requirement from some posi-
tions.292 It would retain its considerable oversight tools 
for ensuring accountability in government programs and 
functions. At the same time, reducing the nominations 
workload would allow it more time for other confirmation 
and legislative priorities.293

A bipartisan Working Group on Streamlining Paperwork 
for Executive Nominations (Working Group), established 
by the 2011 legislation, provided a road map for creating 
a core questionnaire for nominees that would make the 
executive branch’s and Senate committees’ forms more 
consistent, as well as for developing a smart form that 
would reduce redundancies in the forms. At the time of the 
Working Group’s review, the Senate and executive branch 
forms requested information on 18 similar topics, compris-
ing an average of 60 percent of the total topics addressed 
by each of the forms in use.294 Because the information 
is requested in slightly varying formats, the submission 
process is burdensome for nominees. For example, both 
questionnaires aim to identify potential conflicts of interest 
that run afoul of the same law, but they do so using slightly 
different questions, which may require different answers 
to ensure complete accuracy.295 

The Working Group found that adopting one set of 
core questions, which committees and agencies could 
supplement if they saw fit, would reduce the time required 
by nominees to complete necessary paperwork. Develop-
ing an electronic smart form, in accordance with stringent 
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despite previously suggesting that the department should 
be abolished.316 Ben Carson is the secretary of housing and 
urban development, though he has no previous govern-
ment, housing, or development experience and publicly 
tried to persuade President Trump that there were better 
ways he could serve the administration.317 

The Trump administration’s approach to positions 
not requiring Senate confirmation has been worse. 
For instance, President Trump has appointed his son’s 
wedding planner as a regional administrator at the 
Department of Housing and Urban Development, and 
the husband of a former household employee to a posi-
tion in a regional Environmental Protection Agency office. 
Neither had relevant qualifications.318  

These appointments set a troubling precedent for future 

and merit above favoritism and privilege.305 Then, when 
Watergate led the public to question the government’s 
ability to impartially administer basic programs, Congress 
passed and the president signed the Ethics in Government 
Act and the Civil Service Reform Act.306 These laws sought 
to bolster public trust by creating a more professionalized 
and ethically accountable government.307

These safeguards aim to protect the integrity of govern-
ment decision-making at the highest levels. Nepotism 
stokes distrust in the idea that the government treats 
everyone the same. It undermines the integrity of poli-
cymaking — not just because the hired family member 
might not have the skills required for the position, or 
might put family interests over public ones, but also 
because it quashes open and honest dialogue by others.308 

Of course, presidents still use some positions as 
rewards for friends and political allies. But this has typi-
cally been limited to positions that carry prestige and 
personal benefit but are without significant policymaking 
responsibility — like an ambassadorship in the Caribbean 
or membership on the Kennedy Center Board of Trust-
ees.309 Presidents have understood that certain critical 
positions require specialized skills or expertise or should 
be filled by people without partisan affiliation.310  

In recent years, presidents have increasingly appointed 
people — often former associates or political allies 

— without the requisite qualifications for important 
positions. Michael Brown was famously appointed by 
President George W. Bush to run the Federal Emergency 
Management Agency (FEMA), despite lacking emergency 
management experience, and after a nine-year stint as 
commissioner of the International Arabian Horse Asso-
ciation. Brown reportedly got the FEMA job thanks to 
his friendship with Bush’s 2000 campaign manager.311 
Members of both parties said Brown was at least partially 
to blame for FEMA underestimating the impact of Hurri-
cane Katrina and then mishandling the response.312

President Obama’s nominees to several ambassado-
rial posts in his second term were criticized for their 
surprising lack of knowledge about their prospective host 
countries.313 Some argued that, unlike his predecessors’, 
President Obama’s picks were inappropriate due to the 
importance of the posts he sought to fill with political 
allies — with one nominated to serve in Hungary at a time 
of growing international alarm over far-right Hungar-
ian lawmakers’ attitudes toward minorities.314 President 
Trump has gone further, appointing more ambassadors 
based on personal connections or political patronage 
than any president in the past 40 years.315 

Worse, the current administration has embraced candi-
dates who lack relevant qualifications or who are opposed 
to the objectives of the office or agency they have been 
tapped to lead. Secretary of Energy Rick Perry was nomi-
nated despite not knowing that the Department of Energy 
managed the nuclear stockpile of the United States, and 

ENVIRONMENT

Agency
Environmental Protection Agency

Research and Analysis
Science at the EPA provides the foundation for credible 
decision-making to safeguard human health and 
ecosystems from pollutants. 

Who Uses It
EPA research informs U.S. policies on natural resources, 
human health, economic growth, energy, transportation, 
agriculture, and manufacturing. Companies act so they 
are in accordance with environmental regulations. The 
public relies on the EPA to identify and solve health and 
safety issues to ensure clean water and air. Businesses 
use the EPA’s expertise to avoid damaging the environ-
ment and plan their activities accordingly. 

Political Interference
In 2016, Obama administration officials inserted a 
misleading phrase into a public draft report on fracking 
that downplayed the impact on drinking water. The 
phrase was later removed after EPA scientists objected to 
it, but not before the draft report received widespread 
press attention.

Consequences
Allowing excessive pollutants into the environment 
results in increased health problems. In addition to the 
hardships this causes on an individual level, there are 
also negative economic effects more broadly, like 
increased health care costs and decreased productivity.

SC I E N C E  U N D E R  S I EG E

https://www.apmreports.org/story/2016/11/30/epa-changes-fracking-study
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law and his half-sister to two advisory commissions.324 

All past presidents were advised by the office principally 
charged with interpreting laws for the executive branch, 
the Department of Justice’s Office of Legal Counsel (OLC), 
that doing so would violate the anti-nepotism statute.325 

This has not disturbed the traditional role that the first 
lady has played in championing substantive policy issues 
during the president’s term in office. Indeed, courts have 
recognized the first lady’s unique role exists in harmony 
with the policy goals of the anti-nepotism statute.326

In 2017, the OLC changed course and concluded that 
the anti-nepotism statute does not extend to presidential 
appointments to positions in the White House, opening 
the door for President Trump to depart from his prede-
cessors and appoint his daughter and son-in-law to senior 
positions.327 Though neither family member has any 
government experience, they have been assigned expan-
sive portfolios. The president’s son-in-law, Jared Kushner, 
has responsibility for managing some of the country’s 
most sensitive national security challenges, despite 
having no previous expertise or professional experience 
in them.328 The president’s daughter, Ivanka Trump, mean-
while, has been appointed as a senior adviser despite her 
lack of policy experience, and has sat in on several multi-
lateral diplomatic negotiations — raising questions about 
the White House’s approach to foreign policy.329

This highlights nepotism’s corrosive effects on demo-
cratic governance. It communicates that family loyalty is 
more important than expertise and experience. It implies 
that a different set of rules applies to the most senior 
government officials, who do not need to abide by stan-
dard ethics or hiring rules. This sets a dangerous example 
for other federal leaders and managers.     

Nepotism also may impact the White House’s official 
decision-making process, particularly when the presi-
dent’s family members work in proximity to the presi-
dent. Indeed, for a period of time, Kushner participated 
in the presidential daily briefing (PDB), where intelli-
gence officials brief the president on the most sensitive 
national security matters of the day.330 When members 
of the president’s family participate in policy delibera-
tions, more expert staffers may be less inclined to provide 
candid advice or voice disagreement for fear of alienat-
ing the president or his family.331 In this way, nepotism 
not only undermines public trust;  it threatens to weaken 
government policy. Perhaps most troubling, people who 
owe their jobs to nepotism may prioritize the president’s 
personal standing over the nation’s — one reason they 
may have been appointed in the first place.

These are the risks Congress sought to protect against 
by passing the anti-nepotism statute. To respond to 
the OLC’s 2017 opinion that the statute does not apply 
to presidential appointments in the White House,332 
Congress should amend the statute to clarify that it does. 

Some have argued that even if the statute applied to 

presidents. Installing unqualified candidates in critical 
positions — for both PAS and non-PAS appointments — 
undermines faith in government and politicizes traditionally 
nonpartisan government functions, such as national secu-
rity, scientific research, and the Census. And it has real-world 
consequences when agencies are incapable of responding to 
crises or otherwise carrying out their missions, as the Hurri-
cane Katrina tragedy showed. The public expects qualified 
professionals to lead the Department of Energy’s ground-
breaking energy research, run the system of national labo-
ratories, develop policies for handling radioactive waste, 
and manage the country’s nuclear arsenal. That is why the 
two previous secretaries of energy were a nuclear physicist 
and a Nobel Prize–winning physicist.319 Similarly, the public 
depends on a highly trained diplomatic corps to inform the 
government’s response to international crises and national 
security threats. That is why over the last 30 years — as the 
world has become more interconnected and national secu-
rity threats more complex — around 70 percent of ambas-
sadors have been professional foreign service officers.320 

Filling these critical positions with unqualified political 
appointees puts the government’s most essential functions, 
and the public’s faith in government, at risk. 

It is clear from recent appointments that existing laws 
and practices are insufficient. It is time for Congress to 
redouble its efforts to protect the integrity of the federal 
workforce and ensure that qualified appointees are serv-
ing at the highest levels of government. 

Proposal 9

Congress should amend 
the federal anti-nepotism 
law to make clear that it 
applies to presidential 
appointments in the 
White House. 

For most of its history, it was uncontested that the 
anti-nepotism statute broadly applied to all federal offi-
cials, including the president.321 Despite this, presidents 
have from time to time considered installing family 
members in official positions. For example, President 
Carter considered formally appointing family members 
to a presidential commission and a position in the White 
House.322 President Reagan considered appointing a 
family member to the Presidential Advisory Committee 
on Private Sector Initiatives.323 And more recently, in 2009, 
President Obama considered appointing his brother-in-
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management experience.339 Other statutory qualifica-
tion provisions address characteristics such as citizen-
ship status and residency, requirements that have often 
been applied across the board to personnel at federal 
agencies.340   

Additionally, Congress has required that certain 
appointments be made without regard to political affil-
iation and that others reflect specific political party 
affiliations, often to maintain the ideological balance of 
multimember commissions. 341 Statutes may also prevent 
appointees from having specific conflicts of interest. 
For instance, the U.S. trade representative cannot have 

“directly represented, aided, or advised a foreign entity 
. . . in any trade negotiation, or trade dispute, with the 
United States.”342 Similarly, the National Security Act of 
1947, amended in relevant part in 2008, requires that 
the secretary of defense be a civilian who has not been 
in military service for at least seven years.343 As we have 
seen, Congress is able to waive these statutory qualifi-
cations, as it did for President Trump’s former secretary 
of defense, James Mattis.344 

Reforming the  
Security Clearance 
Process for Senior 
Government Officials
Recent testimony and news reports have revealed 
significant vulnerabilities in the White House’s security 
clearance process. The Trump White House has report-
edly overturned an unprecedented number of clearance 
determinations made by career security professionals.345 
A significant number of senior White House staff have 
been permitted to operate with interim security clear-
ances for extended periods of time.346 Information that 
in other administrations would likely have been grounds 
for denial of a security clearance or even termination has 
been overlooked for senior staff.347 And nominees to cabi-
net and other senior positions have been put forward 
for Senate confirmation without the completion of their 
background investigations.348 

It is increasingly clear that existing White House proce-
dures for issuing security clearances do not ensure fair-
ness or consistency and do not protect against erroneous 
outcomes. For example, notwithstanding his obligation 
to disclose on his security clearance questionnaire that 
his ex-wife had obtained a restraining order against him, 
former White House staff secretary Rob Porter held an 
interim security clearance for months.349 He resigned 
when allegations of domestic abuse — with accompany-
ing documentary evidence — became public.350 If not for 
the public reports, the White House might have continued 

the White House, it would only prevent the president’s 
family members from receiving a salary, not from serving 
in their official roles.333 Accordingly, Congress should also 
bolster the statute’s existing enforcement mechanism to 
require the removal of anyone appointed in violation of 
the statute.  

Before the OLC’s 2017 opinion, most assumed the 
anti-nepotism statute applied to the White House.334 But 
now that the norm has been breached, there is a danger 
that future presidents may follow in President Trump’s 
footprints. Amending the statute would restore the 
former, widely held interpretation.335 Congress has the 
authority to impose this reasonable limitation on the 
president’s appointment powers, which is similar to other 
congressionally imposed limitations, such as those in the 
Hatch Act, the criminal conflict-of-interest law, and other 
regulations on federal employees’ conduct.336

 
 
Proposal 10

Congress should adopt 
additional statutory 
qualifications for certain 
senior executive branch 
positions.
As detailed above, recent presidents have appointed 
unqualified friends or political allies to important 
government posts that have the authority to influence 
government policy in the areas of science and national 
security, among others. To prevent further abuse, 
Congress should conduct a review of senior execu-
tive branch positions (to include critical management 
positions or positions at the assistant secretary level 
and above)337 and adopt additional statutory qualifica-
tions for those positions that warrant subject-matter or 
other appropriate expertise. The qualifications should 
set a floor for future incumbents. They should not be so 
restrictive that they preclude appointments of people 
from diverse and varying backgrounds, to the detriment 
of the country.

There is a long history of Congress mandating by 
statute that presidential appointees and career person-
nel meet specified requirements.338 Some statutory 
qualification provisions require that executive branch 
personnel have certain experience, skills, or educational 
backgrounds. For instance, the Post-Katrina Emergency 
Management Reform Act of 2006 established a require-
ment that the director of FEMA have knowledge of 
emergency management and five years’ leadership and 
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to ignore the derogatory information.
The dustup over Porter revealed that a reported 30 

to 40 White House officials were still operating with 
interim clearances over a year into the administration.351 

Most troubling among them was Kushner, who omitted 
important information about his foreign contacts from 
his security clearance questionnaire and has reportedly 
been identified by foreign adversaries as a manipulable 
target. Nonetheless, Kushner operated with an interim 
clearance for over a year and received access to highly 
classified information, including in the PDB.352 Kushner’s 
top secret security clearance was reportedly rejected by 
two White House security specialists, but their supervisor 
overruled them and approved the clearance.353 Kushner’s 
was one of at least 30 cases in which the White House 
personnel security director is reported to have overruled 
career security experts and approved top secret security 
clearances for Trump officials.354

Taken together, these actions demonstrate a stun-
ning disregard for a process that is critical to protecting 
national security. Recognizing that the president retains 
ultimate authority for deciding who has access to classi-
fied information,355 there are meaningful steps Congress 
should take to reform the existing security clearance 
process in the White House.

The White House has partially attributed the use of 
interim clearances to a backlog in the background inves-
tigation process.356 It has a point. As of early 2018, approx-
imately 700,000 people across the government were 
waiting to get their clearances approved or renewed.357 
While Congress and the executive branch are moving 
forward with proposals to reduce this longstanding back-
log, Congress should also take concrete steps to improve 
the White House’s security clearance process.358 

Proposal 11

Congress should reform 
the White House security 
clearance process.

Presidents from both parties have established proce-
dures for issuing security clearances that are meant to 
protect information that could threaten national secu-
rity if it got into the wrong hands.359 The procedures 
establish minimum and uniform standards, though they 
create exceptions that appropriately recognize a presi-
dent’s constitutional authority, as commander in chief, to 
share classified information with individuals when they 
deem it necessary.360

Following the revelations about Porter, President 

FINANCIAL SYSTEM

Agency
Federal Reserve

Research and Analysis
The Federal Reserve develops economic and financial 
data and analyses to assess the health of the labor 
market and to understand how prices and other 
macroeconomic indicators are changing, in order to 
formulate and implement monetary and financial 
regulatory policies.

Who Uses It
The Federal Reserve’s data and analyses play a key role 
in financial markets. Businesses rely on these data to 
make decisions affecting production and profitability, as 
well as to make financial products available to consum-
ers. Consumers, in turn, rely on the data to plan for 
major personal financial decisions, including education, 
home ownership, and retirement.

Political Interference
Expressing his opposition to the Federal Reserve’s 
decisions regarding interest rates, President Trump has 
called the Federal Reserve “loco” and “the biggest 
threat” to the U.S. economy. Other presidents, including 
Lyndon Johnson, Richard Nixon, and Ronald Reagan, 
have attempted to influence interest rates. For instance, 
President Nixon’s staff planted a false story about the 
head of the Federal Reserve wanting a pay raise in order 
to pressure him to reduce interest rates.

Consequences
The very perception that the Fed’s monetary policy 
decisions are based on flawed analysis or improper 
personal or partisan motivations could increase 
economic uncertainty and instability. Weakened public 
confidence in Federal Reserve data and analyses can 
lead businesses and consumers to make poor financial 
decisions.

SC I E N C E  U N D E R  S I EG E

Trump’s then chief of staff, John Kelly, acknowledged 
the need for reform.361 In fact, as an initial step, Kelly 
suspended the issuance of interim clearances absent 
extraordinary circumstances and his explicit approval,362 
and supported the revocation of long-term interim clear-
ances.363 More substantial and permanent reforms are 
needed.  

https://www.bloomberg.com/news/articles/2019-07-17/in-donald-trump-vs-jay-powell-new-battle-lines-are-being-drawn
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Such steps are within Congress’s authority. Although 
the Supreme Court has recognized the president’s 
constitutional authority to grant security clearances,365 
it has also suggested that Congress may regulate that 
authority,366 and Congress has imposed restrictions on 
both the interim367 and permanent368 security clearance 
processes without constitutional challenge. Limiting 
the duration or validity of interim security clearances 
would be a restriction on the process for granting 
security clearances, similar to the process restrictions 
Congress has imposed before.369 The president could 
continue to prioritize or expedite investigations of secu-
rity clearance applicants, and no applicant who went 
through the proper procedures would be denied a secu-
rity clearance if the president wanted that person to 
have a clearance.

Legislation introduced in the last Congress would 
require the president to submit a report to Congress every 
three months listing the security clearance information 
for everyone working in the White House and the Exec-
utive Office of the President.370 This legislation serves the 
same goal as our proposal: to strengthen, and improve 
the accountability of, the background check and security 
clearance process. It is important for Congress not only 
to monitor the security clearance status of White House 
personnel but also to safeguard the security clearance 
process by reducing the access to sensitive information 
enjoyed by unvetted personnel, and by ensuring that secu-
rity clearance determinations are made in the national 
interest. 

Specifically, Congress should reduce the backlog in 
the White House’s background investigation process and 
install safeguards in the security clearance process by 
passing legislation to:

>> Allocate more resources to the FBI for complet-
ing background investigations for White House secu-
rity clearances and presidential nominees. In addition to 
reducing the average processing time for an investigation, 
additional FBI resources would reduce the need for the 
White House to prioritize different candidates’ or nomi-
nees’ investigations over others.

>> Limit the length of time that White House officials 
may operate with interim clearances. This would make 
permanent a reform supported by Kelly to discontinue 
long-term interim clearances issued to White House 
officials.364

>> Require that the director of the White House person-
nel security office be a career professional with specific 
expertise in the security clearance process.

Similar to existing executive orders and presidential 
directives, the legislation could also explicitly recognize 
a president’s unique power to provide access to classified 
materials as the president sees fit. The measures would 
help ensure that appointees serving in senior positions 
satisfy the same security standards that apply to other 
national security officials, while providing additional 
resources for relieving an existing bottleneck in the back-
ground investigation process. 
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In this report, we have proposed ways to strengthen the 
guardrails that promote fundamental democratic values 
and protect against abuse by the executive branch. But 
these guardrails depend on a functioning system of 
checks and balances.371 The Constitution establishes three 
coequal branches,372 intended to blunt arbitrary power and 
the potential for tyranny.373 This system is threatened by 
both internal and external forces: Congress’s ability to 
appropriately check abuse has atrophied,374 the indepen-
dence of the judiciary has been called into question,375 
and the integrity of the entire political system is jeopar-
dized by the corrosive influence of money in politics.376 
For our proposals to protect essential democratic values, 
our system of checks and balances needs to be recali-
brated and defended. 

Congress 
Congress needs to reestablish itself as an appropriate 
check on abuse — from the executive and also from its 
own ranks. Members of Congress are meant to serve 
not only as legislators, but also as investigators who 
seek “the fullest information in order to do justice to 
the country and to public offices.” 377 This necessarily 
requires Congress to operate as a separate and inde-
pendent branch, regardless of the president in power. 
However, congressional procedures and customs have 
evolved to hinder the ability of Congress to perform 
as a coequal branch — while also allowing legislators 
to abuse their power — and complicate the ability of 
voters to hold their representatives and Congress as a 
whole accountable.378 This is epitomized in the Senate’s 
rubber-stamping of unqualified nominees put forward 
by presidents of the same party as the Senate’s majority, 
discussed at length above. In this and many other ways, 
Congress appears to have tolerated executive branch 
abuse of shared constitutional powers, without provid-
ing Americans with a transparent explanation for its 
actions.379 For instance, war powers are shared under 
the Constitution, but Congress has appeared to defer to 
the executive instead of responding when it oversteps.380 

Trump’s use of the National Emergencies Act to marshal 
resources for building a wall on the country’s southern 
border is the most recent example.381 Congress failed to 
block the president’s national emergency declaration,382 

despite his explicitly circumventing Congress’s appropri-
ations power and strong public opposition to his move.383 

The lack of meaningful congressional oversight when 
the same parties occupy Congress and the White House 
also warrants highlighting. Investigatory authority is an 
essential component of the legislative power endowed 
to Congress; it is a mechanism for ensuring that laws 
are faithfully executed without bias or malfeasance.384 
When used right, it can uncover fraud and waste in federal 
programs, protect the rights of minorities, or uncover 
abuses of power and corruption.385 But in today’s polar-
ized environment, the majority party appears to use this 
authority for its own political benefit, rather than for 
ensuring good policy and governance.386 The result is 
increased opportunity for executive branch abuse due to 
a lack of oversight when the president is of the same party 
as the majority in Congress,387 and increased potential for 
legislators’ abuse of power and political grandstanding 
when the president is of a different party.388 

Congress also needs to keep its own houses in order. 
By exempting itself from ethics, employment, and 
accountability laws, Congress has created a clear double 
standard.389 Recent scandals involving insider trading alle-
gations and the use of taxpayer funds for settling sexual 
misconduct cases highlight the deficiencies in its ethics 
regime.390 For Congress to serve as an effective and inde-
pendent check on the executive, it must meet the same 
standards it should demand of the executive.

To that end, Congress needs to develop a more robust 
oversight structure, with mechanisms for insulating the 
process from hyperpartisanship.391 Reform of the National 
Emergencies Act is also badly needed to eliminate a tool 
for presidential abuse. The Brennan Center for Justice 
has put forward a package of reforms that would, among 
other things, refine the criteria for emergency declara-
tions, require a connection between the nature of the 
emergency and the powers invoked, and prohibit indef-
inite emergencies.392 There is growing momentum for 
some of these reforms with the Article One Act, which 
advanced out of the Senate Homeland Security and 
Governmental Affairs Committee at the end of July.393 

As another means to fulfill its constitutional duties, 
Congress should renew its longstanding commitment 
to nonpartisan congressional research agencies, such as 
the Congressional Budget Office, including by creating a 

Section 3

Checks and Balances to Safeguard 
Democracy and Rule of Law
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Money in Politics
The unfettered flow of money into our political system 
contributes to a culture that is more accepting and invit-
ing of abuse. The current rules allow moneyed interests 
to provide substantial support to public officials before, 
during, and after their public service.407 These rules create 
incentives for public officials to put their personal or polit-
ical interests ahead of the public interest. They also reduce 
the likelihood that other public officials will hold bad 
actors accountable.  

The Founders recognized these risks when they 
enshrined the Foreign and Domestic Emoluments 
Clauses in the Constitution, prohibiting federal officials 
from receiving payments that might bias them.408 The 
Due Process Clauses of the Fifth and Fourteenth Amend-
ments serve a similar purpose by, among other things, 
prohibiting judges from presiding in cases in which they 
have a personal interest.409 

The norms and unwritten rules we have considered 
— including those concerning conflicts of interest and 
financial disclosure guidelines, and the evenhanded 
administration of the law410 — serve to mitigate the 
threats posed by money in our politics. As they have 
eroded, the power of money in politics has become more 
pronounced.411 

If the country is serious about preventing abuses of 
power, Congress should consider ways to interrupt and 
reduce the unfettered flow of money into our political 
system at the same time that it moves to shore up long-
standing democratic norms. This is not a partisan issue 

— past reforms have been led by leaders of both political 
parties.412 And there is no shortage of ideas. The Brennan 
Center for Justice has put forward a number of propos-
als, including small-donor public financing of political 
campaigns,413 transparency rules for “dark money” orga-
nizations,414 safeguards against foreign funds in elec-
tions,415 and stronger contribution limits to reduce the 
influence of super PACs.416 These reforms are possible 
even within the current legal framework established by 
the Supreme Court’s recent campaign finance jurispru-
dence.417 The public broadly supports reform418 — and we 
believe members of all political parties can come together, 
as they have in previous eras, to pass effective campaign 
finance laws. 

modernized technology assessment entity, so that Congress 
can more effectively perform oversight, guard against exec-
utive branch manipulation of research and data, and make 
informed policy decisions in response to — and in antici-
pation of — 21st century technological needs.394

Finally, Congress must seriously consider ways to 
reform its institutional culture. There is no shortage of 
proposals.395 Holding members of Congress personally 
liable for sexual harassment and retaliation settlements 
was a good place to start.396 Extending the Freedom of 
Information Act and conflict-of-interest rules to Congress 
would substantially further the effort.397 Momentum is 
growing for reform, and we are confident Congress can 
meet the challenge, as it has before.398 

Judiciary
Likewise, our democratic system depends on an inde-
pendent judiciary. We believe the judiciary has held up as 
an effective check on executive abuse,399 but recent politi-
cal attacks on judges threaten judicial independence and 
risk undermining public confidence in the courts. 

While there is nothing wrong with publicly disagreeing 
with a court ruling, criticism of judicial decisions should 
not turn into personal attacks on judges and their heri-
tage.400 This is particularly true when the president is the 
messenger, given the bully pulpit presidents enjoy. Nor 
should presidents allege, without evidence, that a judge 
was biased or the courts unfair simply because they ruled 
against him.401

Such attacks can put judges’ safety at risk. They also 
threaten the legitimacy of the judiciary in the eyes of the 
public.402 Our legal system relies on a shared understand-
ing that even when you are on the losing side of a court 
case, you need to respect the outcome. President Trump’s 
issuance of a pardon to former Arizona sheriff Joe Arpaio 
for disobeying a court order hints at a future where court 
orders are not respected by all parties.403 

The broader political context heightens the need for 
vigilance. The judicial confirmation process is more polit-
icized than ever in recent memory — with the Senate 
taking extraordinary steps to eliminate procedural safe-
guards that previously ensured a semblance of biparti-
sanship in the process.404 And public confidence in the 
Supreme Court is declining.405 Fortunately, the American 
judicial system is among the strongest and most resilient 
in the world.406 To protect against continued abuse by the 
executive branch, that must remain the case. 
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Appendix of Scientific  
Integrity Issues

Threats to Scientific Integrity

�� When responding to questions from a Senate committee, the secretary of the 
interior cherry-picked facts and misrepresented research performed by the Fish 
and Wildlife Service (FWS) about caribou in the Arctic National Wildlife Refuge to 
support her case for oil exploration there.419 (George W. Bush administration)

�� A White House aide and former oil industry lobbyist edited government reports to 
downplay links between carbon emissions and climate change.420 (George W. Bush 
administration) 

�� Environmental Protection Agency (EPA) officials allowed the White House to make 
last-minute edits to proposed public health standards and misrepresented an 
internal scientific committee’s research in publicly defending the standards.421 

(George W. Bush administration)

�� The public affairs office at the National Aeronautics and Space Administration 
(NASA) added uncertainty to scientific findings, changed report titles, and altered 
scientists’ quotes, undercutting research on the threat of climate change. One po-
litical appointee in the public affairs office denied a request from NPR to interview 
a top climate scientist, saying his own job was “to make the president look good.”422 
(George W. Bush administration)

�� EPA officials made last-minute changes to a major public-facing draft report on 
the impact of fracking on drinking water, downplaying the risks. After EPA scien-
tists challenged the edits, they were removed from the final report.423 (Obama 
administration)

�� National Institutes of Health (NIH) officials met with alcohol industry represen-
tatives to solicit funding to study the benefits of moderate drinking, then allowed 
the industry representatives to give input on the study’s design.424 (Obama 
administration)

�� The secretary of health and human services (HHS) publicly overruled the Food 
and Drug Administration’s (FDA) determination that over-the-counter emergency 
contraceptives were safe for minors, questioning the underlying research despite 
her lack of scientific training.425 Her decision was immediately criticized as politi-
cally motivated, and a judge presiding over a lawsuit challenging the action agreed, 
finding the secretary’s action “politically motivated, scientifically unjustified, and 
contrary to agency precedent.”426 (Obama administration)

�� EPA officials blocked agency scientists and contractors from presenting re-
search about climate change and related ecological issues at a professional 
conference.427 Agency officials at the Departments of Agriculture, Energy, and the 
Interior have similarly prevented staff from attending scientific conferences.428 
(Trump administration)
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�� At HHS, the Centers for Disease Control and Prevention (CDC), and the United 
States Geological Survey (USGS), agency officials increased scrutiny of scientists’ 
communications with congressional representatives and the media about their 
research.429 For instance, at the CDC, scientists were prohibited from responding 
to press inquiries “even for a simple data-related question” without prior clearance 
from the agency’s communications office, and at the USGS, scientists were re-
quired to submit reporters’ questions and their proposed answers to the commu-
nications office for review. (Trump administration)

�� An employee at the National Parks Service reported being instructed to avoid us-
ing terms such as “climate change” in project proposals.430 (Trump administration)

�� The CDC censored scientific language, including terms related to research on gen-
der identity and reproductive health, informing staff that the terms could not be 
used in official documents under preparation for the agency’s budget.431 The move 
was condemned as an effort to limit the effectiveness of public health.432 (Trump 
administration)

�� Political officials censored a press release about a USGS study, removing referenc-
es to the dire effects of climate change in the release. The officials also delayed the 
press release for several months.433 (Trump administration)

�� The authority and reach of a nuclear facilities safety board were curtailed, de-
spite safety risks to American nuclear workers and the general public.434 (Trump 
administration)

�� The EPA introduced a proposed “transparent science” rule that would prevent 
the agency from using research for which underlying data are not made publicly 
available.435 Oftentimes, the underlying data in environmental and public health 
research are not published because they involve personally identifiable health 
information that is protected by privacy laws.436 The effect of the “transparent 
science” rule will be to limit EPA scientists’ access to high-quality research, thereby 
interfering with the scientific process.437 (Trump administration)

�� Officials from the White House’s Office of Legislative Affairs, Office of Management 
and Budget, and National Security Council barred the Office of the Geographer 
and Global Issues, a State Department intelligence agency, from submitting writ-
ten testimony to the House Intelligence Committee warning that climate change 
is “possibly catastrophic.”438 The scientist whose work was edited subsequently 
resigned.439 (Trump administration)

�� The Department of Agriculture (USDA) required agency scientists to label their 
finalized peer-reviewed scientific publications “preliminary” and “not . . . formally 
disseminated by the U.S. Department of Agriculture,” misleading terms suggest-
ing that the research was not complete and should not be relied upon.440 (Trump 
administration)

�� High-level Department of the Interior (DOI) officials altered an environmental as-
sessment for seismic surveying prepared by career scientists in order to underplay 
the potential impact of oil and gas development on Alaska’s coastal plain. They re-
versed a Bureau of Land Management (BLM) biologist’s conclusion and removed 
large portions of an agency anthropologist’s analysis of potential impacts on 
native communities. A third BLM scientist, who studies fish and water resources, 
identified fundamental inaccuracies that were introduced into his research without 
his knowledge.441 (Trump administration)
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�� EPA career scientists recommended that the agency ask the Army Corps of 
Engineers to conduct a new environmental review for a copper and gold mine 
planned upstream from Alaska’s premier salmon fishery, due to deficiencies 
the scientists identified in the environmental review. Political officials at the EPA 
reviewed the analysis, which was revised to downplay the scientists’ concerns.442 
(Trump administration)

�� The National Oceanic and Atmospheric Administration (NOAA) released a state-
ment contradicting government meteorologists’ forecast and supporting the pres-
ident’s repeated inaccurate claims that Alabama would be affected by a hurricane, 
including when he displayed a map of the storm’s path that had been altered to 
include Alabama. NOAA issued the statement after the acting White House chief of 
staff reportedly instructed the secretary of commerce to have NOAA — a branch of 
the Department of Commerce — publicly disavow an earlier statement by NOAA’s 
National Weather Service (NWS) clarifying that Alabama was not in the storm’s 
path, and the secretary of commerce reportedly threatened to fire top employees 
at NOAA if they did not repudiate NWS’s statement.443 (Trump administration)

Contacts Between Political Officials and Career Experts  
That Undermine Scientific Integrity

�� DOI officials frequently interfered with the work of government scientists in order 
to weaken wildlife protections. In one case, an agency official with no background 
in biology forced scientists to reverse findings that would have made a species of 
prairie dog eligible for protection.444 (George W. Bush administration)

�� Officials at the FWS, which is part of the DOI, removed warnings from career scien-
tists about the impact of a proposed border wall on local wildlife from a letter sent 
to U.S. Customs and Border Protection. Before the letter was drafted, DOI political 
aides told FWS officials, “we are to support the border security mission.”445 (Trump 
administration)

�� Department of Labor (DOL) officials ordered career researchers to revise a study 
showing the negative financial effects on restaurant workers of a proposed “tip 
pooling” rule,446 which would reverse a previous regulation that stated tips are the 
property of employees, and permit restaurant managers to take tips from tip pools 
over workers’ objections.447 (Trump administration)

�� After EPA researchers produced a study showing economic benefits to protecting 
wetlands from pollution, aides to the agency’s administrator told them to produce 
a new study showing no such benefits.448 (Trump administration)

�� After a field supervisor for the FWS determined that it was “reasonably certain” 
that threatened and endangered species could be harmed by a development proj-
ect and called for a biological assessment to be performed, a high-level political 
appointee at the DOI communicated that the field supervisor’s determination “was 
not the position of the administration,” and he was pressured to reverse his deter-
mination.449 (Trump administration)
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Retaliation and Threatened Retaliation Against Career Experts

�� A senior biologist at the DOI’s FWS was fired after he filed a legal complaint alleg-
ing that agency officials knowingly used flawed science in the agency’s assess-
ment of the endangered Florida panther’s habitat and viability in order to facilitate 
proposed real estate development. The FWS subsequently conceded that it had 
used flawed science, reinstated the biologist, and published a revised analysis.450 
(George W. Bush administration)

�� The director of the Centers for Medicare and Medicaid Services threatened to fire a 
top actuary if he shared his estimates of the cost of the administration’s Medicare 
prescription drug bill. The actuary’s estimate was significantly higher than the one 
released by the Congressional Budget Office.451 (George W. Bush administration)

�� A senior radiation biologist in the low-dose radiation research program at the 
Department of Energy was reassigned and then fired for insubordination and inap-
propriate workplace communication after she spoke favorably about the program 
during a congressional briefing. At the time, the department was planning to end 
the program and reallocate funds to different research projects. The scientist was 
subsequently reinstated.452 (Obama administration)

�� The DOI’s top climate change scientist was reassigned to an accounting role, 
despite no training in accounting, after he highlighted the dangers climate change 
poses for Alaska’s Native communities.453 Five days after the reassignment, the 
interior secretary testified before Congress that the department planned to use 
reassignments as part of its effort to reduce employees, the inference being that 
he expected employees to quit in response to undesirable transfers.454 The climate 
scientist eventually resigned from government service.455 (Trump administration)

�� A scientist working under a contract with the National Park Service resisted efforts 
by federal officials to remove all references to human causes of climate change 
in her scientific report, drawing media attention. She was previously told that she 
would be hired for a new project but was later told that no funding was available 
for the work. The scientist asked her supervisor at the agency, “Is this because of 
the climate change stuff?” He responded, “I don’t want to answer that.”456 (Trump 
administration)

�� Economists in the Economic Research Service (ERS) of the USDA published 
findings showing the negative financial impacts on farmers of the administration’s 
trade and tax policies. Subsequently, the secretary of the USDA announced a 
restructuring plan that would reduce the ERS’s insulation from political officials 
and require staff relocation across the country. Six economists quit on a single day 
due to concerns about retaliation for the conclusions of their research.457 (Trump 
administration)

Attacks on Science Advisory Committees

�� Advisory committees at HHS were disbanded when they attracted opposition from 
religious and industry groups for their scientific conclusions.458 (George W. Bush 
administration) 

�� The secretary of HHS removed experts on pediatric lead exposure from a CDC ad-
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visory committee that issues recommendations to prevent childhood lead poison-
ing, replacing them with members who had direct ties to the lead industry.459 The 
move came just weeks before the committee was set to decide whether to lower 
the level at which the government believed lead in the blood represents a health 
concern.460 The revamped panel ultimately recommended against lowering the 
level, despite research showing that lead at lower levels than those then deemed 
safe could cause serious cognitive damage.461 (George W. Bush administration)

�� A candidate for a position on an advisory board that researches Arctic issues — 
including the impact of proposed drilling in a wildlife refuge, a key administration 
priority — said the first question she was asked in an interview was, “Do you sup-
port the president?”462 (George W. Bush administration)

�� The EPA issued a memo that discouraged members of its Science Advisory Board 
from speaking publicly, even in their outside capacity, about any scientific issue 
under consideration by the board, without EPA approval. Watchdogs warned that 
the new rule could lead scientists to avoid contributing to the public conversation 
on key issues.463 (Obama administration)

�� A proponent of a debunked theory about links between vaccines and autism was 
appointed to the President’s Committee for People with Intellectual Disabilities,464 

and a major donor to Democratic candidates and the Clinton Foundation was ap-
pointed to the State Department’s International Security Advisory Board, despite 
his lack of background in nuclear security.465 (Obama administration)

�� The Advisory Committee on Climate Change and Natural Resource Science, es-
tablished to offer advice to the interior secretary about climate change, stopped 
meeting. A scheduled meeting was canceled, and then the panel’s charter ex-
pired.466 (Trump administration)

�� The National Park System Advisory Board, which works with DOI officials to des-
ignate national historic and natural landmarks, did not convene for an entire year, 
leading ten of its 12 members to quit in frustration.467 The board was later reconsti-
tuted with new members who were all either registered Republicans or had voted 
in Republican primaries. Three had given more than $500,000 to Republican 
candidates and causes, while a fourth was a former national chair of the American 
Legislative Exchange Council, an influential conservative lobbying group. Whereas 
the board’s members had previously included professors from universities, none 
of the 11 new members was an academic.468 (Trump administration)

�� The Department of Energy’s advisory committees held fewer meetings in 2017 
than in any year since 1997, when records began.469 Throughout 2017, the admin-
istration did not contact members of the Secretary of Energy Advisory Board, a 
high-level committee that produces detailed reports on complex scientific topics 
and has been used frequently by past secretaries.470 The department subsequent-
ly announced the reconstituted board’s eight new members, five of whom were 
from industry.471 The chair was the chief executive officer of a major oil company.472 
She replaced a professor emeritus of chemistry at the Massachusetts Institute of 
Technology.473 (Trump administration)

�� At the EPA, political officials abandoned the practice of deferring to career staff’s 
recommendations for appointment of advisory committee members, increas-
ing the membership of political actors and industry representatives.474 (Trump 
administration)
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�� The number of industry representatives and consultants quadrupled on the EPA’s 
Science Advisory Board, while representation of academics decreased from 79 to 
50 percent.475 The list of new appointees to the Science Advisory Board includes 
industry representatives, officials from Republican state administrations, and inde-
pendent scientists who have criticized major federal environmental regulations.476 
(Trump administration)

�� The EPA announced that it would not renew members of the Board of Scientific 
Counselors (BOSC) with expiring appointments — contrary to past practice — and 
cancelled upcoming meetings of the board’s subcommittees.477 Those who did not 
return to the BOSC included university professors, as well as employees of a scien-
tific foundation, an engineering consulting company, and government agencies or 
laboratories.478 (Trump administration)

�� By statute, the composition of the EPA’s Clean Air Science Advisory Committee 
(CASAC) must include at least one member of the National Academy of Sciences, 
one physician, and one person representing state air pollution control agencies.479 
Of the seven current members of CASAC, which informs the agency’s standards 
on ozone and other pollutants, only one has a deep background in air pollution 
research.480 This member is also the only independent academic scientist on the 
committee; other members include state regulators with scientific views outside 
of the scientific mainstream.481 Additionally, the chairman of CASAC has ques-
tioned studies that connect serious human health problems to air pollution; he 
has accepted research funding from the American Petroleum Institute (API), an oil 
industry lobbying group, and the organization reviewed his findings before publica-
tion.482 (Trump administration)

�� The EPA disbanded a subcommittee of air pollution experts that helped it decide 
how much soot in the atmosphere is safe to breathe.483 That task is now handled 
by the CASAC, a smaller, less expert panel.484 The CASAC chair wrote a letter to 
the EPA administrator criticizing the agency’s use of science to set air pollution 
standards and questioning the long-established scientific view that fine particu-
late airborne matter is linked to early deaths.485 “It is hard to overstate just how 
jarring this is,” one expert at a nongovernmental organization wrote in response.486 
(Trump administration)

�� After the release of the 2018 National Climate Assessment, a major government 
report on climate change, the administration announced plans to convene a White 
House panel to challenge established scientific conclusions about the severity of 
climate change and humanity’s contributions to it.487 (Trump administration)

�� The EPA barred scientists who receive grants from the agency from serving on its 
advisory committees.488 The move was presented as an effort to avoid conflicts of 
interest, but the agency already had policies to prevent such conflicts, and the new 
rule did not apply to scientists who receive funding from industry. As a result, there 
are more advisory board members affiliated with industry and fewer university- 
affiliated researchers.489 Because the leading experts on topics of concern to the 
EPA are those who are most likely to obtain highly competitive federal grants, the 
rule prevents the EPA from getting input from some of the most knowledgeable 
voices in the field.490 A former chair of the EPA’s Science Advisory Board called the 
move “clearly political, not ethical” and said it was aimed at “eliminating indepen-
dent science advice.”491 (Trump administration)
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Restriction of Public Access to Government Research and Data

�� The Federal Bureau of Investigation removed from its annual crime report signifi-
cant amounts of information that had been included in previous years. The missing 
data covered violent crime — a top administration priority — as well as domestic 
violence and drug crimes.492 (Trump administration)

�� The EPA stopped collecting data on oil and gas companies’ methane emissions493 
and took down web pages containing information about climate change.494 (Trump 
administration)

�� The USDA took offline animal welfare enforcement records, including abuses in 
dog breeding operations and records of horse farms that alter the gait of horses 
through the controversial practice of “soring” the animals’ legs.495 (Trump adminis-
tration)

�� USDA officials ordered the department’s main research arm to stop communi-
cating with the public.496 The DOI, the Department of Transportation, and HHS 
implemented similar rules.497 (Trump administration)

�� The Treasury Department removed from its website an economic analysis that 
found workers pay only a small share of the corporate tax burden. The analysis 
undercut the administration’s claims that reducing the corporate tax rate, a top 
priority, would primarily benefit workers.498 (Trump administration)

�� Amid criticism of the administration’s response to Hurricane Maria, the Federal 
Emergency Management Agency removed from its website information about how 
many people in Puerto Rico had access to drinking water and electricity.499 (Trump 
administration) 

�� A Consumer Financial Protection Bureau (CFPB) report omitted warnings about 
boilerplate deals enabling banks to charge students fees, which had been included 
in previous agency reports. An unpublished draft of the report states that more 
than 100 colleges reported being paid by banks to promote “college-sponsored” 
bank accounts to students, despite the fact that the CFPB had previously “ex-
pressed concern over the relationship between revenue sharing provisions in con-
tracts and fees charged to student account holders.” Though the CFPB’s mission 
is to protect consumers from abusive financial practices, the report contained no 
discussion of those abusive practices.500 (Trump administration)

�� White House and EPA officials suppressed a report from the HHS’s Agency for 
Toxic Substances and Disease Registry that showed that a class of toxic chemicals, 
which have contaminated water supplies near military bases, chemical plants, and 
other sites in several states, endanger human health at a far lower level than the 
EPA previously called safe. One White House official said the report’s release would 
cause a “public relations nightmare.”501 (Trump administration)

�� The USDA departed from its longstanding practice of disseminating department 
and department-funded research studies. For instance, in the case of a ground-
breaking discovery that rice loses vitamins in a carbon-rich environment — a 
potentially serious health concern for the 600 million people worldwide whose 
diet consists mostly of rice — USDA officials withheld a department news release 
and sought to prevent dissemination of the findings by the department’s research 
partners.502 (Trump administration) 
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Politically Motivated Interventions in Nonpolitical Expert Regulatory 
Analysis Underlying Regulatory Actions

�� The EPA proposed a sharp reduction in the permissible levels of ozone, a key 
component of smog.503 Industry groups and local governments lobbied against the 
rule. Staff at the Office of Information and Regulatory Affairs (OIRA), a division of 
the White House Office of Management and Budget (OMB) charged with reviewing 
agencies’ regulations staffed primarily with economists, lawyers, and people with 
public policy training,504 manipulated the EPA’s scientific analysis of the proposed 
ozone rule to cast doubt on the benefits of a lower standard.505 (George W. Bush 
administration)

�� OIRA altered the EPA’s scientific findings underlying a rule to regulate coal ash. 
The EPA initially stated that using ponds for storing the most toxic form of coal ash 
did “not represent the best available technology for controlling pollutants in almost 
all circumstances.” Revisions made during OIRA review recommended eliminat-
ing this conclusion, giving no explanation why. Other changes made during OIRA 
review included softening data, such as reducing coal-fired power plants’ share of 
toxic pollutants discharged to surface water from “at least 60 percent” to “50–60 
percent.”506 (Obama administration)

�� As noted above, DOL officials proposed a “tip pooling” rule, proposing that the 
policy would increase the paychecks of low-wage kitchen workers. When career 
employees at the department produced an economic analysis showing that the 
proposed “tip pooling” rule would cause restaurant workers to lose money, senior 
department staff ordered them to revise the analysis to reach a more favorable re-
sult with no scientific basis. Senior political staff at OMB were reportedly involved 
in the decision to delete the unfavorable data. Ultimately, the DOL proceeded 
with the notice-and-comment process for the rule without publicly disclosing the 
department’s analysis on the rule’s impact.507 (Trump administration)

�� During the effort to repeal the EPA’s prior definition of the regulatory term “wa-
ters of the United States”508 (WOTUS), career economists complied with agency 
political officials’ instruction to change their methodology in order to reach the 
predetermined conclusion that there was no quantifiable benefit to preserving 
wetlands. Contrary to standard practice, no records were made to document the 
methodological changes the career staff were ordered to make.509 When the new 
definition was announced, the EPA’s head stated that “a detailed mapping of all the 
wetlands in the country” had not been performed,510 and the EPA Office of Water 
chief told reporters that there were no data about the number of streams and 
wetlands removed from protection under the new definition of WOTUS.511 However, 
documents obtained by means of Freedom of Information Act requests show that 
EPA and Army Corps of Engineers staff determined the percentage of streams and 
wetlands that would not be protected under the proposed rule, and this informa-
tion was presented to leaders of both agencies during the course of deliberations 
about the regulation.512 (Trump administration)

�� The DOL proposed to roll back a safety rule requiring 16- and 17-year-olds in the 
nursing home industry to be supervised when using hoisting equipment to move 
patients.513 In 2011, the National Institute for Occupational Safety and Health 
(NIOSH) concluded that there were serious safety risks associated with minors’ 
unsupervised operation of these devices.514 The DOL was not forthcoming about 
whether and to what extent department officials consulted with the NIOSH before 
issuing the rule.515 In the rulemaking announcement, the DOL refused to publicly 
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release a survey of vocational training programs it claimed supported the rule.516 

An advocacy group that obtained the survey identified serious methodological 
flaws.517 (Trump administration)

�� The USDA’s Food Safety and Inspection Service (FSIS) proposed a rule that would 
allow factories to speed up line processing for pork while removing some federal 
food safety inspectors from the premises,518 before it had completed the required 
peer review of the rule’s risk assessment.519 The rule cites a pilot program — which 
replaced government inspectors with companies’ own employees — as the 
basis for concluding that the proposed rule would be more effective in ensuring 
food safety.520 However, the USDA’s Office of Inspector General (OIG) previously 
determined that the pilot program was flawed.521 The USDA also asserted that 
worker injuries went down in plants participating in the pilot program but did not 
make that data or analysis publicly available.522 Researchers who obtained work 
injury data by means of Freedom of Information Act requests concluded that there 
were significant limitations in the data used by FSIS to draw its conclusion about 
worker injury rates.523 The USDA’s OIG is evaluating whether the agency concealed 
information and used flawed data to develop and promote the rule.524 (Trump 
administration)
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https://www.ewg.org/research/lead-astray/bush-admin-stymies-added-protections
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https://www.disabilityscoop.com/2012/01/13/critics-question-obama-choice/14766/
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https://osc.gov/PublicFiles/FY2016/16-60-DI-16-3709/16-60-DI-16-3709-Letter-to-the-President.pdf
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nomination process, with public comment); Science for Policy Project, 
Improving the Use of Science (calling for greater transparency in the 
selection process); National Academies of Sciences, Engineering, 
and Medicine, Optimizing the Process for Establishing the Dietary 
Guidelines for Americans: The Selection Process (Washington, D.C.: 
National Academies Press, 2017), 67–80, available at https://www.
nap.edu/read/24637/chapter/5 (discussing ways to increase trans-
parency in advisory committee member nomination and selection 
process, including by allowing the public to comment on nominees). 
In the case of discretionary advisory committees, federal regula-
tions require agencies to develop a membership balance plan that 
describes how the agency will attain fairly balanced membership. 41 
C.F.R. § 102-3.60.

135  The EPA routinely seeks nominees from the National Acade-
mies of Sciences, Engineering, and Medicine as a matter of agency 
practice. See United States Environmental Protection Agency, Re-
organization of the EPA Science Advisory Board, 7 (“The Committee 
[Designated Federal Officer] has responsibility for developing a list of 
candidates, based on recommendations from credible sources, such 
as . . . the National Academy of Sciences[.]”).

136  Congress has established similar requirements in some cir-
cumstances. See, e.g., Clean Air Act, 42 U.S.C. § 7409(d)(2) (requiring 
the EPA administrator to appoint “at least one member of the Nation-
al Academy of Sciences, one physician, and one person representing 
State air pollution control agencies” to CASAC); Occupational Safety 
and Health Act of 1970, 29 U.S.C. § 656(a)(1) (requiring the National 
Advisory Committee on Occupational Safety and Health to be com-
posed of representatives of management, labor, occupational safety 
and occupational health professions, and the public, to be selected 
upon the basis of their experience and competence in the field of 
occupational safety and health).

137  The Environmental Research, Development, and Demonstra-
tion Act of 1983, S. 2577, 97th Cong. (1982); H.R. 6323, 97th Cong. 
(1982), would have required that the terms of board members be one 
to three years and be staggered so that the terms of no more than a 
third of the total membership of the board expires within a single fis-
cal year, and that each member of the board serve a full term unless 
such member were unable, for involuntary reason, to discharge board 
duties or had violated conflict of interest regulations.

138  See ibid. (requiring that, if a vacancy on the board were not 
filled by the administrator within 90 days, the nominating committee 
would appoint, within 60 days, a member to fill such vacancy from its 
list of recommended nominees). See also Federal Advisory Commit-
tee Act Amendments of 2019, H.R. 1608, 116th Cong. § 3(b) (2019) 
(establishing process for filling vacancies occurring before scheduled 
solicitation for nominations by means of appointing a member from 
among individuals who were previously nominated for membership 
on the advisory committee); Agricultural Marketing Service, “Fruit 
and Vegetable Industry Advisory Committee (FVIAC): Notice of Intent 
to Renew Charter and Call for Nominations,” 82 Fed. Reg. 147 (Aug. 2, 
2017) (“[T]he USDA is seeking nominations to fill future unexpected 
vacancies . . . . These nominations will be held as a pool of candidates 
that the Secretary of Agriculture can draw upon as replacement 
appointees if unexpected vacancies occur.”).

139  Advisory committee participants include “special govern-
ment employees” (SGEs) and “representatives.” See 18 U.S.C. § 202 
(defining “special government employee”). Advisory committee 
participants who are categorized as SGEs are covered by the financial 
disclosure provisions of the Ethics in Government Act of 1978. 5 U.S.C. 
app. §§ 101–111 (1978). A representative is not a government employ-
ee and is not subject to federal disclosure requirements. “Advisory 
Committee Members,” United States Office of Government Ethics, ac-
cessed Mar. 26, 2019, https://www.oge.gov/Web/oge.nsf/Resources/
Advisory+Committee+Members. Many have long called for reforms 
to prevent abuse of representative status as a means to shield 
conflicts of interest from disclosure. See, e.g., United States General 
Accounting Office, Federal Advisory Committees: Additional Guid-
ance Could Help Agencies Better Ensure Independence and Balance, 

https://abcnews.go.com/Politics/clinton-donor-sensitive-intelli-
gence-board/story?id=39710624. 

129  See examples under “Attacks on Science Advisory Commit-
tees” in the Appendix. See also Reed et al., Abandoning Science 
Advice, 5 (showing that as many as 70 percent of science advisory 
committees at agencies such as the FDA and the EPA failed to meet 
as often as their charters directed in 2017). 

130  For nearly six months in 2018, then secretary of labor Alex-
ander Acosta failed to fill vacancies on the Advisory Board on Toxic 
Substances and Worker Health, created to address the needs of 
workers at the nation’s nuclear facilities who developed work-related 
radiation- and chemically-induced diseases. Rebecca Moss, “Injured 
Nuclear Workers Finally Had Support. The Trump Administration Has 
Mothballed It.” ProPublica, Mar. 9, 2018, https://www.propublica.org/
article/injured-nuclear-workers-finally-had-support-the-trump-ad-
ministration-has-mothballed-it. See also Reed et al., Abandoning 
Science Advice, 8 (reporting that, as of 2018, total membership of 
science advisory committees at the Department of Commerce was 
down 13 percent from 2016).

131  See examples under “Attacks on Science Advisory Commit-
tees” in the Appendix. See also Coral Davenport, “E.P.A. Dismisses 
Members of Major Scientific Review Board,” New York Times, May 7, 
2017, https://www.nytimes.com/2017/05/07/us/politics/epa-dis-
misses-members-of-major-scientific-review-board.html (reporting on 
dismissals of several advisory committee members from academia). 
The EPA instituted a rule to bar agency grant recipients from serving 
on advisory committees, which has had the effect of limiting the 
participation of academic researchers. Warren Cornwall, “Trump’s 
EPA Has Blocked Agency Grantees from Serving on Science Advisory 
Panels. Here Is What It Means,” Science, Oct. 31, 2017, https://www.
sciencemag.org/news/2017/10/trump-s-epa-has-blocked-agen-
cy-grantees-serving-science-advisory-panels-here-what-it; Lisa 
Friedman, “E.P.A. to Disband a Key Scientific Review Panel on Air 
Pollution,” New York Times, Oct. 11, 2018, https://www.nytimes.
com/2018/10/11/climate/epa-disbands-pollution-science-panel.
html. The number of industry representatives and consultants qua-
drupled on the EPA’s Science Advisory Board, while representation of 
academics decreased from 79 to 50 percent. Reed et al., Abandoning 
Science Advice, 6. 

132  Mark Hand, “Government Watchdog to Investigate Scott 
Pruitt’s Shakeup of EPA Advisory Boards,” ThinkProgress, Mar. 7, 
2018, https://thinkprogress.org/gao-investigating-epa-adviso-
ry-boards-b615407c3644/ (“Normally, when candidates are nomi-
nated to serve on advisory committees, EPA’s career scientists and 
lawyers provide input to the administrator regarding which nominees 
have the right scientific expertise and which have conflicts [sic] of 
interests. And normally, the administrator follows the career staff’s 
recommendations. But under Pruitt, political appointees are playing 
key roles in selecting committee members.”). A recent report from 
the Government Accountability Office found that the EPA did not fol-
low agency protocols to document staff input on advisory committee 
candidates and did not consistently ensure that committee members 
met federal ethics requirements. United States Government Account-
ability Office, EPA Advisory Committees: Improvements Needed for 
the Member Appointment Process, GAO-19-280 (Washington, D.C.: 
Government Accountability Office, 2019), https://www.eenews.net/
assets/2019/07/15/document_gw_05.pdf. See examples under 

“Attacks on Science Advisory Committees” in the Appendix. 

133  This is already the practice of some advisory committees. 
For instance, the EPA’s Science Advisory Board (SAB) publishes 
the criteria for selection of committee members. See United States 
Environmental Protection Agency, Reorganization of the EPA Science 
Advisory Board: A Report of the EPA Science Advisory Board Staff 
Office, EPA-SAB-04-001 (Washington, D.C.: Environmental Protection 
Agency, 2003), 7, 9, https://yosemite.epa.gov/sab/sabproduct.nsf/
Web/ReorgOfSAB/$File/sab04001.pdf. 

134  See, e.g., Federal Advisory Committee Act Amendments of 
2019, H.R. 1608, 116th Cong. § 2(b) (2019) (providing for a public 
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also Hank Black, “Air Pollution Panel, in Divisive Session, Asks EPA to 
Reverse Course and Provide Expert Help,” Birmingham Watch, Mar. 
29, 2019, https://birminghamwatch.org/air-pollution-panel-divisive-
session-asks-epa-reverse-course-provide-expert-help/ (reporting 
that CASAC asked EPA Administrator Andrew Wheeler to give it more 
expert help to review hundreds of recent scientific studies on effects 
of microscopic particles of soot on human mortality).

145  For instance, in 2001, the Bush administration asked the 
National Academy of Sciences to review the findings of the Inter-
governmental Panel on Climate Change (IPCC) and provide further 
assessment of climate science. The National Academy of Sciences’ 
panel affirmed the IPCC’s conclusions. National Research Council, 
Climate Change Science: An Analysis of Some Key Questions (Wash-
ington, D.C.: National Academies Press, 2001), available at https://
www.nap.edu/read/10139/chapter/1.

146  See Exec. Order No. 12,838, 3 C.F.R. 590 (1993) (requiring that 
reasons be provided for the termination of advisory committees). 
Under FACA, the General Services Administration (GSA) is charged 
with performing an annual review to determine, among other things, 
whether advisory committees should be abolished. 5 U.S.C. app. § 
7(b)(4). 

147  See Examining the Federal Advisory Committee Act (statement 
of Sidney A. Shapiro, on behalf of the Center for Progressive Reform); 
Science for Policy Project, Improving the Use of Science; National 
Academies of Sciences, Engineering, and Medicine, Establishing 
the Dietary Guidelines; Protecting Science, Climate Science Legal 
Defense Fund et al.

148  Federal Advisory Committee Act Amendments of 2016, 
H.R.2347, 114th Cong. (2016); Federal Advisory Committee Act 
Amendments of 2017, H.R. 70, 115th Cong. (2017); Federal Advisory 
Committee Act Amendments of 2019, H.R. 1608, 116th Cong. (2019). 

149  Global Climate Change Research Act of 1990, Pub. L. No. 101-
606, §§ 106–107, 104 Stat. 3096–3104 (1990).

150  Doyle Rice, “Buried? Feds to Release Major Climate Report 
Day after Thanksgiving,” USA Today, Nov. 21, 2018, https://www.
usatoday.com/story/news/nation/2018/11/21/climate-change-re-
port-released-friday-after-thanksgiving/2080298002/; Uma-
ir Irfan, “Trump White House Issues Climate Change Report 
Undermining Its Own Policy,” Politico, Nov. 26, 2018, https://
www.vox.com/2018/11/26/18112505/national-climate-assess-
ment-2018-trump. 

151  Chris Cillizza, “Donald Trump Buried a Climate Change Report 
Because ‘I Don’t Believe It,’” CNN, Nov. 27, 2018, https://www.cnn.
com/2018/11/26/politics/donald-trump-climate-change/index.html. 

152  Benjamin J. Hulac, “Creation of a Panel Disputing Climate 
Change Causes White House Infighting,” Roll Call, Mar. 14, 2019, 
https://www.rollcall.com/news/congress/panel-dispute-climate-
science-facing-debate-white-house; Juliet Eilperin, Josh Dawsey, and 
Brady Dennis, “White House to Set Up Panel to Counter Climate 
Change Consensus, Officials Say,” Washington Post, Feb. 24, 2019, 
https://wapo.st/2TfwlXo. The panel would not have operated under 
FACA. David Armiak, “Trump Taps Climate Denier to Lead a Secret 
White House Climate Panel,” PR Watch, Mar. 12, 2019, https://www.pr-
watch.org/news/2019/03/13454/trump-taps-climate-denier-lead-
secret-white-house-climate-panel. As discussed in Proposal 4, FACA 
requires certain procedural safeguards that help ensure high-quality 
science advice. Noncompliance with these statutory requirements 
raises doubts about the scientific integrity of this proposed panel. 

153  For instance, in 1813, Congress established the Federal De-
pository Library Program to ensure the American public’s access to 
government information, including government reports about health, 
nutrition, agriculture, science, and technology. “FDLP: Free Document 
Dissemination through the Federal Depository Library Program,” 
Government Printing Office, accessed Mar. 1, 2019, https://www.gpo.
gov/how-to-work-with-us/agency/services-for-agencies/federal-de-
pository-library-program; 44 U.S.C. § 1901 et seq. The program is still 
in existence. Library Technical Services, Superintendent of Docu-

GAO-04-328 (Washington, D.C.: General Accounting Office, 2004), 
https://www.gao.gov/assets/250/242039.pdf; “Memorandum from 
United States Office of Government Ethics to Designated Agency 
Ethics Officials” (official memorandum, Washington, D.C.: Office of 
Government Ethics, 2004), available at https://www.oge.gov/web/
OGE.nsf/0/2473B073CFCBB70D85257E96005FBCF6/$FILE/04x9.
pdf; Examining the Federal Advisory Committee Act — Current Issues 
and Developments: Hearing Before the Subcomm. on Information 
Policy, Census, and National Archives of the H. Comm. on Oversight 
and Government Reform, 110th Cong. 54 (2008) (statement of Sidney 
A. Shapiro, associate dean for research and development, Wake 
Forest School of Law, on behalf of the Center for Progressive Reform) 
(advocating for greater clarity in characterizing members as either 
SGEs or representatives at the time of appointment); Protecting 
Science, Climate Science Legal Defense Fund et al., 13–14 (calling for 
representatives and nonvoting members to provide information on 
affiliation and conflicts of interest). 

140  See, e.g., Sidney Shapiro, Closing the Door on Public Account-
ability, Center for Progressive Reform, 2009, http://www.progressiv-
ereform.org/perspFACA.cfm (proposing disclosure of the historical 
affiliations of advisory committee members and sources of funding); 
National Academies of Sciences, Engineering, and Medicine, Estab-
lishing the Dietary Guidelines, 83 (advocating for policy to address 
biases and conflicts of interest); Berman and Carter, “Policy Analysis: 
Scientific Integrity” (calling for requiring both voting and nonvoting 
advisory committee members to provide complete information on 
affiliations and conflicts of interest); Daniel Schuman, “Is It Time to 
Revisit the Federal Advisory Committee Act?” Sunlight Foundation, 
Sept. 23, 2009, https://sunlightfoundation.com/2009/09/23/revis-
it-faca/ (proposing that all members of federal advisory committees 
file financial disclosure reports and conflict of interest forms and that 
there be regular audits).

141  The standard for granting conflict of interest waivers for SGEs 
serving on FACA committees is more lenient than the standard for 
other federal employees. Compare 18 U.S.C. §§ 208(b)(1) and 208(b)
(3). See also Stephen D. Potts, Director, Office of Government Ethics, 

“Summary of Ethical Requirements Applicable to Special Government 
Employees” (official memorandum, Washington, D.C.: Office of Gov-
ernment Ethics, 2000), 14–15, available at https://www.oge.gov/Web/
OGE.nsf/0/DDABAE34F0273E5F85257E96005FBDDE/$FILE/00x1.
pdf. 

There is substantial support among legislators and experts for 
increased transparency around recusal agreements and conflict of in-
terest waivers for advisory committee members. See Federal Adviso-
ry Committee Act Amendments of 2019, H.R. 1608, 116th Cong. § 4(a) 
(2019) (requiring disclosure of recusal agreements). See also Shapiro, 
Closing the Door (advocating public disclosure of “the existence of 
a waiver and to explain the nature of the conflict of interest and the 
grounds for the waiver” at the time the waiver is made); Science for 
Policy Project, Improving the Use of Science (calling for greater clarity 
in defining conflicts of interest and public disclosure of waivers).

142  See Federal Advisory Committee Act Amendments of 2019, 
H.R. 1608, 116th Cong. §§ 4(a)–(b) (2019) (requiring advisory 
committee charters to contain the estimated number and frequency 
of meetings and requiring charters, notices of future meetings, and 
meeting minutes to be published on agency websites).

143  5 U.S.C. app. § 10(a)(2).

144  See, e.g., Letter from Dr. Peter S. Thorne, chair, Science 
Advisory Board, to Gina McCarthy, director, Environmental Pro-
tection Agency, Review of Conclusions in Efficacy of Ballast Water 
Treatment Systems: A Report by the Science Advisory Board (Dec. 
20, 2016), available at https://yosemite.epa.gov/sab/sabproduct.
nsf/36a1ca3f683ae57a85256ce9006a32d0/C4BE173378D01F-
408525808F0059A321/$File/EPA-SAB+2017-002+Unsigned.pdf 
(reporting findings of work group convened to respond to inquiries 
from some members of the former Ecological Processes and Effects 
Committee Augmented for the Ballast Water Advisory and a current 
SAB member that conclusions in the report required correction). See 
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viewed, published research, including outside data and research 
funded by government grants. America Competes Reauthorization 
Act of 2010, Pub. L. No. 111-358, § 103(a), 124 Stat. 3982, 3986–88 
(2010). The Public Access Memo clarifies that the push for disclosure 
does not extend to laboratory notebooks, preliminary analyses, drafts 
of scientific papers, plans for future research, peer review reports, or 
communications with colleagues. John Holdren, “Increasing Access 
to the Results.”

162  This proposal is different from the “transparent science” rule 
announced at the EPA, “Strengthening Transparency in Regulatory 
Science.” 83 Fed. Reg. 18,768 (Apr. 30, 2018). Our proposal seeks 
to standardize and modernize the longstanding practice of making 
completed, peer-reviewed government-funded research and data 
available to the public. For more information about the “transparent 
science” rule, see Proposal 1.

163  See Sarah Lamdan, “Lessons from DataRescue: The Limita-
tions of Grassroots Climate Change Data Preservation and the Need 
for Federal Records Law Reform,” University of Pennsylvania Law 
Review Online 166 (2018): 242 (noting that the Freedom of Informa-
tion Act makes federal agency records access a right, part of which is 
the proactive disclosure of records of public importance, see 5 U.S.C. 
§ 552(a)(1)–(2)(2012) (requiring proactive disclosure of many types 
of public records), and arguing that all federal records management 
rules should be crafted with this right in mind). The Fair Access to Sci-
ence and Technology Research Act (FASTR Act) would require public 
dissemination within six months after publication in peer-reviewed 
journals. H.R. 3427, 115th Cong. § 4(b)(4) (2017). Cf. FASTR Act, S. 
1701, 115th Cong. § 4(b)(4) (2017). The Public Access Memo specifies 
a “twelve-month post-publication embargo period as a guideline for 
making research papers publicly available.” Public Access Memo 3.

164  For a definition of “data,” see Save America’s Science Act, H.R. 
1232, 115th Cong. § (2) (2017).

165  For a workable scope of research to be proactively disclosed, 
see FASTR Act, H.R. 3427, 115th Cong. § 4(d) (2017); S. 1701, 115th 
Cong. § 4(d) (2017).

166  Of relevance, under the Bayh-Dole Act (the Patent and Trade-
mark Law Amendments Act), 35 U.S.C. §§ 200–212 (1980), small 
businesses and nonprofit organizations may elect to retain owner-
ship of the inventions made under federally funded research and 
contract programs, while also giving the government the license to 
practice the subject invention. In turn, the organizations are expected 
to file for patent protection and to ensure commercialization upon 
licensing for the benefit of public health.

167  Dating back to the 1950s, the executive and legislative branch-
es have established plain-language standards for government com-
munications. “Brief Timeline of Plain Language Movement,” National 
Conference of State Legislatures, accessed Mar. 1, 2019, http://www.
ncsl.org/Portals/1/Documents/lsss/PlainLangTimeline.pdf. More re-
cently, Congress passed the Plain Writing Act of 2010, which applies 
to government communications about government benefits and ser-
vices, as well as information about how to comply with requirements 
the government administers or enforces. Pub. L. No. 111-274, 124 Stat. 
2861–63 (2010).

168  The Public Access Memo indicates that national, homeland, 
and economic security are legitimate grounds for withholding 
government research and data. Public Access Memo 3. The National 
Technical Information Service is required to “respect and preserve the 
security classification of any scientific or technical information, data, 
patents, inventions, or discoveries in, or coming into, the possession 
or control of the Department of Commerce, the classified status of 
which the President or his designee or designees certify as being 
essential in the interest of national defense[] . . . .” 15 U.S.C. § 1155.

169  See Paperwork Reduction Act, 44 U.S.C. § 3506(d)(3) (1980) 
(requiring agencies to “provide adequate notice when initiating, 
substantially modifying, or terminating significant information dis-
semination products”). See also Lamdan, “Lessons from DataRescue,” 
244 (“A statutory solution . . . would be to include explicit language 
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Publishing Office, Nov. 2015, https://www.fdlp.gov/file-repository/
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version-revised-11-2015.
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Department of Commerce as a clearinghouse for this technical infor-
mation. 15 U.S.C. § 1151 et seq.; 15 U.S.C. § 3704b. The clearinghouse 
disseminated catalogues of recently published research reports 
and technical briefs; members of the public could request copies of 
specific reports. See 15 U.S.C. § 1151. Nowadays, these materials are 
available in electronic form on the clearinghouse’s website. “Wel-
come to the National Technical Reports Library,” National Technical 
Information Service, accessed Apr. 26, 2019, https://classic.ntis.gov/
products/ntrl/.

154  Centers for Disease Control and Prevention, “Public Health 
Then and Now: Celebrating 50 Years of MMWR at CDC,” Morbidity and 
Mortality Weekly Report 60 (2011): 2, https://www.cdc.gov/mmwr/
pdf/other/su6004.pdf.

155  Dr. Charlotte Kent, acting editor in chief and executive editor, 
Morbidity and Mortality Weekly Report (MMWR) Series, Chief, Sci-
entific Publications Branch, Division of Public Health Information 
Dissemination, Center for Surveillance, Epidemiology, and Laboratory 
Services, Office of Public Health Scientific Services, email message to 
Martha Kinsella, counsel, Brennan Center for Justice, Oct. 4, 2018.

156  “About the Morbidity and Mortality Weekly Report (MMWR) 
Series,” Centers for Disease Control and Prevention, accessed 
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des Gays,” Libération, June 8, 2006, https://www.liberation.fr/plan-
ete/2006/06/08/juin-1981-l-etrange-maladie-des-gays_44030; 
Centers for Disease Control and Prevention, “Public Health Then and 
Now”: 2–3.

157  See examples under “Restriction of Public Access to Govern-
ment Research and Data” in the Appendix.

158  Annie Snider, “White House, EPA Headed Off Chemical 
Pollution Study,” Politico, May 14, 2018, https://www.politico.com/
story/2018/05/14/emails-white-house-interfered-with-science-
study-536950. 

159  “New Record for Censoring,” CBS News. 

160  Ibid. (“In more than one-in-three cases, the government re-
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erly tried to withhold pages. But people filed such appeals only 14,713 
times, or about 4.3 percent of cases in which the government said it 
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practicable and appropriate dissemination of information concerning 
[NASA’s] activities and the results thereof”). In 2015, Congress enact-
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and evaluate programs for the communication and exchange of re-
search, development, and technological data,” “through development 
and distribution of clear technical communications to the public, . . . 
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Defense Authorization Act of Fiscal Year 2016, Pub L. 114-92, 129 Stat. 
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analyzing whether the new proposed rule’s absence of a quantitative 
economic analysis may run afoul of the [Administrative Procedure 
Act] . . . if the final version of the rule does in fact include the full 
analysis[] . . . . That’s because this might prove the DOL was capable 
of running a similar analysis in the proposed rule, but chose not to, 
rendering the entire process ‘arbitrary and capricious[.]’”).

183  See Exec. Order No. 12,866, 3 C.F.R. 638, § 6(a)(3)(E)(ii)–(iii) 
(1993). President Obama issued Executive Order 13,563, 3 C.F.R. 215 
(2011), which supplemented and reaffirmed the principles of regula-
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184  See examples under “Politically Motivated Interventions in 
Nonpolitical Expert Regulatory Analysis Underlying Regulatory 
Actions” in the Appendix.

185  See the example about the “waters of the United States” (WO-
TUS) rule under “Politically Motivated Interventions in Nonpolitical 
Expert Regulatory Analysis Underlying Regulatory Actions” in the 
Appendix.

186  See the example about the USDA’s Food Safety and Inspection 
Service (FSIS) under “Politically Motivated Interventions in Nonpolit-
ical Expert Regulatory Analysis underlying Regulatory Actions” in the 
Appendix. 

187  Under the Administrative Procedure Act, courts review the 
administrative record to ensure that agency regulations are not 
arbitrary and capricious. 5 U.S.C. § 706(2)(A). If agency officials ma-
nipulated or suppressed underlying scientific analysis of regulations, 
however, it would be difficult for reviewing courts to properly deter-
mine whether the agency’s action was arbitrary and capricious. 

188  By “substantive alterations,” we mean changes to the principal 
conclusions reached in the regulatory analysis or the methodology 
used to reach those conclusions, including the discounting of scien-
tific studies relied upon in the analysis. It is not intended to include 
changes concerning typographical errors, or changes that do not 
alter data or conclusions reached in the underlying analysis.

189  To the extent that presidents’ administrations might assert 
executive privilege to shield political decision-making from exposure, 
law professor Nina Mendelson argues that communications from 
OIRA to agencies would not likely qualify as a privileged “presidential 
communication” because it is not a communication to or by the pres-
ident or a communication made for the purpose of assisting a direct 
decision made by the president. Nina A. Mendelson, “Disclosing ‘Polit-
ical’ Oversight of Agency Decision Making,” Michigan Law Review 108 
(2010): 1170 n. 210. We find this analysis persuasive. Cf., e.g., Center 
for Biological Diversity v. Norton, 336 F. Supp. 2d 1155, 1161 (D.N.M. 
2004) (upholding determination that deliberative process privilege 
shields details of agency scientific recommendations from disclosure 
in litigation).

190  For instance, the Clean Air Act requires the EPA to disclose 
the factual data on which proposed rules are based, as well as the 
methodology used in obtaining and analyzing the data. 42 U.S.C. § 
7607(d)(3)(A)–(B). Similarly, pursuant to statute, if the secretary of 
HHS receives a recommendation from the department’s Advisory 
Commission on Childhood Vaccines, the secretary must either con-
duct a rulemaking in accordance with the recommendation or publish 
a “statement of reasons” for refusing to do so in the Federal Register. 
42 U.S.C. § 300aa-14(c)(2). Moreover, the secretary may not propose 
a regulation without giving the commission an opportunity to provide 
recommendations and comments. Ibid., § 300aa–14(d).

191  For instance, the 2017 version of the Scientific Integrity Act 
would have required that each federal agency make publicly available 
scientific or technological findings that are considered or relied upon 
in policy decisions and regulatory proposals. Scientific Integrity Act, 
H.R. 1358, 115th Cong. § 6(a) (2017); Scientific Integrity Act, S. 338, 
115th Cong. § 6(a) (2017). The Anti-Corruption and Public Integrity 
Act would require agencies to disclose changes to draft rules made 
by the OMB and, in the event that rules are withdrawn after they are 
submitted to the OMB, to publish the reasons for the withdrawal. 
Anti-Corruption and Public Integrity Act, S. 3357, 115th Cong. §§ 

requiring continued access to and online archives for electronic 
government records.”).

170  See 44 U.S.C. § 3303a (requiring the archivist to publish notice 
in the Federal Register before disposing of federal records).

171  A useful model is the Federal Records Act, pursuant to which 
agency heads and the archivist can initiate actions through the 
attorney general for recovery or other redress. Federal Records Act, 
44 U.S.C. § 3106 (1950). The Save America’s Science Act contains 
the same mechanism for recovery of removed data. H.R. 1232, 115th 
Cong. § (2) (2017). The FASTR Act does not have an enforcement 
mechanism, but agencies are required to submit reports to Congress 
with information about the effectiveness of their public access plans. 
H.R. 3427, 115th Cong. § (4)(f) (2017); S. 1701, 115th Cong. § (4)(f) 
(2017). 

172  See Public Online Information Act of 2017, S. 621, 115th Cong. § 
7(e)(1) (2017). See also Lamdan, “Lessons from DataRescue,” 246–47 
(advocating to provide citizens with a cause of action when the gov-
ernment obstructs online access to government records or destroys 
online materials without creating an accessible historical archive).

173  Foundations for Evidence-Based Policymaking Act of 2018, Pub. 
L. No. 115-435 (2019).

174  See, e.g., For the People Act of 2019, H.R. 1, 116th Cong. §§ 
9301–9307 (2019); Public Online Information Act of 2017, S. 621, 
115th Cong. (2017). The FASTR Act, introduced with bipartisan sup-
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that follow common procedures for the collection of research papers, 
emphasizing the importance of digital access to such resources. H.R. 
3427, 115th Cong. (2017); S. 1701, 115th Cong. (2017). The Save Amer-
ica’s Science Act, H.R. 1232, 115th Cong. (2017), was introduced to 
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to scientific data produced by the federal government. “McCollum 
Introduces Save America’s Science Act to Safeguard Federal Scien-
tific Data,” Mar. 3, 2017, https://mccollum.house.gov/press-release/
mccollum-introduces-save-america%E2%80%99s-science-act-safe-
guard-federal-scientific-data. 

Additionally, the National Academies of Sciences, Engineering, and 
Medicine held a workshop on transparency and reproducibility in 
federal statistics, which included panelists from the United Kingdom 
and Canada, who spoke about transparency of government data in 
their countries. Michael L. Cohen, Methods to Foster Transparency 
and Reproducibility of Federal Statistics: Proceedings of a Workshop 
(Washington, D.C.: National Academies Press, 2018), available at 
https://www.nap.edu/read/25305/chapter/1. 

175  The term “nonpolitical expert regulatory analysis” refers to all 
factual information and data, not limited to technical information, 
sampling results, survey information, and engineering reports or 
studies, used to support an agency’s regulatory actions. See Alterna-
tive Facts, Public Employees for Environmental Responsibility (linking 
to suggested statutory clarification, “Antidote to Alternatives Facts 
Act”); Exec. Order No. 13,563, 3 C.F.R. 215 (2011).

176  See Sidney Shapiro, Elizabeth Fisher, and Wendy Wagner, “The 
Enlightenment of Administrative Law: Looking Inside the Agency for 
Legitimacy,” Wake Forest Law Review 47 (2012): 472 (discussing the 
belief that “[m]odern regulatory statutes can provide no more than 
the skeleton, and must leave to administrative bodies the addition of 
flesh and blood necessary for a living body”).

177  Administrative Procedure Act of 1946, 5 U.S.C. §§ 551–559.

178  5 U.S.C. § 553(b).

179  5 U.S.C. § 553(c).

180  Ibid.

181  Ibid.

182  See, e.g., Ben Penn, “Worker Attorneys Plot Lawsuit to Block 
Trump Tip Pool Rule,” Bloomberg BNA, Jan. 26, 2018, https://news.
bloomberglaw.com/daily-labor-report/worker-attorneys-plot-law-
suit-to-block-trump-tip-pool-rule (“Several worker rights’ groups are 
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York and the assassination of President Garfield, led to the successful 
passage of civil service reform nationally).

202  See Gerhardt, The Federal Appointments Process, 143–53.

203  Burdett Loomis, “The Senate and Executive Branch Appoint-
ments: An Obstacle Course on Capitol Hill?” Brookings Institution, 
Mar. 1, 2011, https://www.brookings.edu/articles/the-senate-and-
executive-branch-appointments-an-obstacle-course-on-capitol-hill/ 
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presidential nominees).
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committee. Carl Bernstein and Bob Woodward, “Mitchell Controlled 
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washingtonpost.com/wp-srv/national/longterm/watergate/arti-
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(Washington, D.C.: Brookings Institution Press, 2002), 28–30. 

205  Ethics in Government Act, Pub. L. No. 95-121, 92 Stat. 1824 
(1978); Civil Service Reform Act, Pub. L. No. 95-454, §§ 101, 202 
(merit system principles and system protecting employees from po-
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service), 501 (incentivizing performance through merit pay), 92 Stat. 
1111 (1978).
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and forced retirements and relocations. See, e.g., U.S. Department of 
State Office of the Inspector General, Review of Allegations of Politi-
cized and Other Improper Personnel Practices in the Bureau of Inter-
national Organizations (Washington, D.C.: Department of State, 2019), 
available at https://www.stateoig.gov/system/files/esp-19-05.pdf 
(concluding employees were harassed and retaliated against for their 
perceived political views); Joe Davidson, “Report Shows Sharp Drop 
in Federal Employee Morale Under Trump,” Washington Post, Dec. 
12, 2018, https://www.washingtonpost.com/politics/2018/12/12/
report-shows-sharp-drop-federal-employee-morale-under-trump/; 
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Punished Under Trump,” Politico, May 7, 2019, https://www.politico.
com/story/2019/05/07/agriculture-economists-leave-trump-13071
46?cid=apn.

207  See, e.g., Aileen Xenakis, “The Danger of Politicizing Security 
Clearances,” Newsweek, Mar. 16, 2019, https://www.newsweek.com/
ivanka-trump-jared-kushner-security-clearance-opinion-1362891.

208  Brett Samuels, “Trump Learns to Love Acting Officials,” The Hill, 
Apr. 14, 2019, https://thehill.com/homenews/administration/438660

-trump-learns-to-love-acting-officials.

209  Committee on Homeland Security and Government Affairs, 
U.S. Senate, Report to Accompany S. 679 to Reduce the Number of 
Executive Positions Subject to Senate Confirmation, S. Rep. No. 112-24, 
at 3 (2011) (“The expanding numbers of Senate-confirmed positions 
to be filled and the delays in filling them have inexorably led to a 
great increase in vacancies — a situation that cannot help but yield 
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making.”); Paul C. Light, “The Glacial Pace of Presidential Appoint-
ments,” Brookings Institution, Apr. 4, 2001, https://www.brookings.
edu/opinions/the-glacial-pace-of-presidential-appointments/ 
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uals from accepting presidential appointments to executive branch 
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Center, Apr. 11, 2019, https://www.people-press.org/2019/04/11/
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Senate-confirmed positions to fill. That number had increased to 
1143 by the time President George W. Bush took office, and by the 

303–304 (2018).
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of the United States, 2013, available at https://www.acus.gov/sites/
default/files/documents/Science%20Recommendation%20AP-
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to formulate public policy.”); Alternative Facts, Public Employees for En-
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technical information, sampling results, survey information, engineer-
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193  Congress recognizes the importance of this power and has his-
torically deferred to the president’s judgment on important appoint-
ments, particularly at the cabinet level. In fact, only eight nominees 
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2004), 38.
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20, https://fas.org/sgp/crs/misc/R44997.pdf. 

266  Given the unique role of inspectors general, we think Congress 
should include separate provisions that dictate who may serve as 
an acting inspector general. See, e.g., Michael Stratford, “Trump 
Backtracks on Replacement of Education Department Watchdog,” 
Politico, Feb. 1, 2019, https://www.politico.com/story/2019/02/01/
elizabeth-warren-education-betsy-devos-1138082 (White House 
reversing appointment of Education Department’s deputy general 
counsel as acting inspector general amidst protests that appoint-
ment threatened office’s independence from department leadership); 
Miranda Green, “Trump Appoints Social Security Administration 
Watchdog to Also Oversee Interior,” The Hill, June 1, 2019, https://
thehill.com/policy/energy-environment/447713-trump-appoints-so-
cial-security-administration-watchdog-to-also (appointment of Social 
Security Administration inspector general as acting inspector general 
of Department of the Interior, pending confirmation of permanent 
inspector general at department).

267  Though we do not advocate for a specific length of prior feder-
al service, one option is the FVRA’s current tenure requirement for se-
nior officials who may serve as acting officers: prior service within the 
agency for at least 90 of the previous 365 days. 5 U.S.C. § 3345(a).

268  Professor Stephen I. Vladeck has argued for a similar ap-
proach. Instead of allowing for a president to choose between the first 
assistant, any PAS official in the executive branch, or another senior 
non-PAS official in the same agency, he argues: “Congress should re-
quire the president first choose the ‘first assistant’; then, if that office 
is also vacant, any Senate-confirmed officer in the same agency; then 

. . . a non-Senate-confirmed senior official only if no Senate-confirmed 
officers from that agency remain; and finally . . . a Senate-confirmed 
officer from a different agency only if no qualifying senior officials 
from the same agency remain. Steve Vladeck, “Trump Is Abusing 
His Authority to Name ‘Acting Secretaries.’ Here’s How Congress 
Can Stop Him.” Slate, Apr. 9, 2019, https://slate.com/news-and-pol-
itics/2019/04/trump-acting-secretaries-dhs-fvra-senate-reform.
html. 

269  The default rule under the FVRA is that the first assistant, 
typically the deputy to the vacant office, serves as the acting official. 
Some statutes specifically identify a position as a first assistant, 
but some do not. Committee on Governmental Affairs, Report to 
Accompany S. 2176, 12. To avoid debate, Congress could specifically 
identify the first assistant to any PAS position where it is not already 
identified in the relevant statute or regulation. 

270  Again, we do not advocate for a specific length of prior federal 
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for senior officials who may serve as acting officers: prior service 
within the agency for at least 90 of the previous 365 days. 5 U.S.C. § 
3345(a).

271  The senior career official should satisfy the same tenure and 
pay requirements required by the FVRA. 5 U.S.C. § 3345(a)(3) (The 
president may designate a senior official to perform the duties of a 
vacant office within their agency if the senior official (1) has served in 
the agency for at least 90 of the last 365 days, and (2) receives a rate 
of pay at GS-15 of the General Schedule or above.).

272  See Rebecca Jones, The Dangers of Chronic Federal Vacan-
cies, Project on Government Oversight, Aug. 6, 2019, available at 
https://www.pogo.org/analysis/2019/08/the-dangers-of-chron-
ic-federal-vacancies/; Liz Hempowicz, Sean Moulton, Rebecca 
Jones, and Peter Tyler, Baker’s Dozen: 13 Policy Areas That Require 
Congressional Action, Project on Government Oversight, 2019, 
43–44, available at https://docs.pogo.org/report/2019/Bakers-Doz-
en-2019_190212_151225.pdf; Miller-Gootnick, “Federal Vacancies 
Reform Act.” 

273  S. Rep. No. 112-24, at 4–5. 

274  Henry B. Hogue, Michael Greene, and Elizabeth Rybicki, Filling 
Advice and Consent Positions at the Outset of Recent Administrations, 
CRS Report No. R40119 (Washington, D.C.: Congressional Research 

Lawfare, May 23, 2018, https://www.lawfareblog.com/federal-vacan-
cies-reform-act-and-va-study-uncertainty-and-incompetence. 

259  Sessions submitted his resignation at the president’s request, 
and Trump designated Whitaker acting attorney general. Laura Jarrett 
and Eli Watkins, “Jeff Sessions out as Attorney General,” CNN, Nov. 7, 
2018, https://www.cnn.com/2018/11/07/politics/sessions-resign/
index.html. 

The earlier departure of former Secretary of Veterans Affairs (VA) 
David Shulkin serves as another example, where Trump designated 
Robert Wilkie, a PAS official from the Department of Defense, to serve 
as the acting secretary of the VA after ostensibly firing Shulkin. See 
Vladeck, “Federal Vacancies Reform Act and the VA.”

260  Sessions faced withering and repeated public criticism from 
Trump for recusing from the Russia investigation and refusing to shut 
down the probe. See Cristiano Lima, “Trump Revives Criticism of Ses-
sions’ Recusal in Russia Probe,” Politico, Apr. 9, 2018, https://www.po-
litico.com/story/2018/04/09/trump-sessions-russia-probe-511115; 
Eric Lach, “Trump Fires Jeff Sessions, and Throws His Administration 
Back into Chaos,” New Yorker, Nov. 7, 2018, https://www.newyorker.
com/news/current/trump-fires-jeff-sessions-and-throws-his-admin-
istration-back-into-chaos.

261  See Jacob Pramuk, “Lindsey Graham: ‘There Will Be Holy Hell 
to Pay’ If Trump Fires Sessions,” CNBC, July 27, 2017, https://www.
cnbc.com/2017/07/27/lindsey-graham-holy-hell-to-pay-if-trump-
fires-jeff-sessions.html; Russell Berman, “The Democratic Efforts 
to Keep Jeff Sessions in Office,” Atlantic, Aug. 24, 2018, https://
www.theatlantic.com/politics/archive/2018/08/democrats-ses-
sions-trump-attorney-general/568510/.

262  Some posit that Sessions was constructively fired. See, e.g., 
David Voreacos and Andrew Martin, “Did Sessions Quit or Get Fired? 
Mueller’s Fate May Hang on the Answer,” Bloomberg, Nov. 7, 2018, 
https://www.bloomberg.com/news/articles/2018-11-07/did-ses-
sions-quit-or-get-fired-mueller-fate-may-hang-on-answer. 

Whitaker’s designation was controversial for other reasons, as well. 
Some argued that the designation was unconstitutional under the 
Appointments Clause because the attorney general, as principal officer, 
must be confirmed by the Senate. Jeff Barker, “In Federal Hearing, 
Maryland AG Seeks to Preserve Affordable Care Act, Opposes Acting 
U.S. Attorney General,” Baltimore Sun, Dec. 19, 2018, https://www.balti-
moresun.com/news/maryland/politics/bs-md-maryland-whitaker-aca-
20181218-story.html; Neal K. Katyal and George T. Conway, III, “Trump’s 
Appointment of the Acting Attorney General Is Unconstitutional,” New 
York Times, Nov. 8, 2018, https://www.nytimes.com/2018/11/08/opin-
ion/trump-attorney-general-sessions-unconstitutional.html. Others 
argued that the DOJ’s own succession statute — specifying that the 
deputy attorney general “may exercise all the duties” of the attorney 
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§ 508. See John Bies, “Matthew Whitaker’s Appointment as Acting 
Attorney General: Three Lingering Questions,” Lawfare, Nov. 8, 2018, 
https://www.lawfareblog.com/matthew-whitakers-appointment-act-
ing-attorney-general-three-lingering-questions (considering whether 
the FVRA supplants DOJ’s specific succession statute).

263  See, e.g., letter from Thomas H. Armstrong, general counsel, 
Government Accountability Office, to Donald Trump, President (May 
9, 2018), available at https://www.gao.gov/assets/700/692014.pdf 
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gao.gov/assets/670/669447.pdf (informing the president that the 
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264  See, e.g., Doolin, 139 F.3d 203 (D.C. Cir. 1998); Sw. Gen., Inc. v. 
NLRB, 796 F.3d 67 (D.C. Cir. 2015).   
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285  The confirmation process would have revealed the preclu-
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“CDC Director Brenda Fitzgerald Quits Following Reports She Bought 
Tobacco Shares,” NBC News, Jan. 31, 2018, https://www.nbcnews.
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on Streamlining Paperwork for Executive Nominations, Streamlining 
the Process, 2. See also Working Group on Streamlining Paperwork 
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land Security, 2.
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work for Executive Nominations, Streamlining the Process, 5–6. 
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