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INTRODUCTION

Leaders across the political spectrum agree: The United States must end mass incarceration. But how? What
bold solutions will achieve this change?

Our prison crisis has many causes. One major contributor: a web of perverse financial incentives across the
country that spurred more arrests, prosecutions, and prison sentences. A prime example is the 1994 Crime
Bill, which authorized $12.5 billion ($19 billion in today’s dollars) to states to increase incarceration.! And 20
states did just that, yielding a dramatic rise in prison populations.?

To reverse course, the federal government can apply a similar approach. It can be termed a “Reverse Crime
Bill,” or the “Reverse Mass Incarceration Act.” It would provide funds to states to reduce imprisonment and
crime together.

The United States has 5 percent of the world’s population, yet has 25 percent of the world’s prisoners. If the
prison population were a state, it would be the 36th largest — bigger than Delaware, Vermont, and Wyoming
combined.? Worse, our penal policies do not work. Mass incarceration is not only unnecessary to keep down
crime but is also ineffective at it. Increasing incarceration offers rapidly diminishing returns.* The criminal
justice system costs taxpayers $260 billion a year.> Best estimates suggest that incarceration contributes to as

much as 20 percent of the American poverty rate.

During the crime wave of the 1970s and 1980s, lawmakers enacted stringent laws to instill law and order in
devastated communities. But many of these laws went too far. The federal government played an outsize role
by financially subsidizing states to incarcerate more people. Today, the federal government sends $3.8 billion
to states and localities each year for criminal justice.” These dollars are largely focused on increasing the size

of our justice system.

But times have changed. We now know that mass incarceration is not necessary to keep us safe. We now
know that we can reduce both crime and incarceration. States like Texas, New York, Mississippi, and
California have changed their laws to do just that. For the first time in 40 years, both crime and incarceration
have fallen together, since 2008.8

How can this momentum be harnessed into action?

Just as Washington encouraged states to incarcerate, it can now encourage them to reduce incarceration while
keeping down crime. It can encourage state reform efforts to roll back prison populations. As the country
debates who will be the next president, any serious candidate must have a strong plan to reform the justice

system.

The next president should urge Congress to pass the Reverse Mass Incarceration Act. It would encourage a
20 percent reduction in imprisonment nationwide.
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Such an Act would have four components:

e A new federal grant program of $20 billion over 10 years in incentive funds to states.

e A requirement that states that reduce their prison population by 7 percent over a three-year period

without an increase in crime will receive funds.

e A clear methodology based on population size and other factors to determine how much money

states receive.

e A requirement that states invest these funds in evidence-based programs proven to reduce crime and

incarceration.

Such an Act would have more reach than any of the other federal proposals. It could be implemented
through budgeting procedures. It could be implemented as a stand-alone Act. Or, it could be introduced as an
amendment to a pending bill.
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FEDERAL CRIMINAL JUSTICE INCENTIVES TODAY

The political system’s response to the crime epidemic created a solution that outlasted the original problem.
America’s prison population has grown 700 percent since 1970.° And, as a result, the country’s criminal
justice costs — mostly from policing, jails, prisons, and courts — rose more than 650 percent, from $35
billion in 1982 to more than $265 billion in 2012.19 Meanwhile, crime today is at low levels not seen since the
early 1960s.

The federal government has played a central role in shaping the criminal justice landscape through grant
money it provides states and localities. Currently, annual federal criminal justice grants total at least $3.8
billion.! Since the 1960s, much of this funding has gone to support longer prison sentences, more arrests,
and more prisons. This is also true for state and local budgeting.

The key pieces of legislation in creating this regime were:

e  Omnibus Crime Control and Safe Streets Act of 1968. This was the first large federal bill that sent
money to states to fight crime. Passed in the midst of nationwide concerns over rising crime rates,
funds were allocated to the states to be used for any purpose associated with reducing crime. The Act
authorized over $400 million (roughly $2.7 billion in today’s dollars) in grants over two years (1969-
1970) for law enforcement.!? It permitted spending to recruit and train law enforcement personnel,

increase salaries, and improve equipment and tactics.!3

¢ Anti-Drug Abuse Act of 1986. With the nation gravely concerned about the danger of drug abuse,
this Act played a central role in government policy in the “war on drugs.” It reinstated mandatory
minimum sentences for drug possession and established $230 million (nearly $500 million today) in
grants to fund drug enforcement if states adopted similar sentencing policies.!* The bill authorized
funding of almost any drug enforcement activity, but did not permit funding of drug prevention
programs.!>

e Violent Crime Control and Law Enforcement Act of 1994 (“1994 Crime Bill”). Sweeping in its
scope, the Crime Bill remains the largest crime legislation ever passed. It banned 19 types of
semiautomatic assault weapons, authorized the death penalty for dozens of existing and new federal
crimes, and mandated life imprisonment for a third violent felony (the “three strikes and you’re out”
provision). It also created an array of new federal crimes and allowed juveniles 13 and older to be
tried as adults in federal court for certain violent crimes. Worse, the bill authorized $12.5 billion in
grants to fund or offset the costs of incarceration,!¢ nearly 50 percent of which was earmarked for
states that adopted tough “truth-in-sentencing” laws, which require offenders to serve at least 85
percent of their sentences.!” It earmarked $1.8 billion to reimburse states to incarcerate
undocumented immigrants who committed crimes and provided $8.8 billion over six years to hire
100,000 new police officers on the streets.

¢ Edward Byrne Memorial Justice Assistance Grant Program (“JAG”). Today, JAG is the largest
single source of federal funding for state and local criminal justice activities.!® Beginning in 1988,
JAG dollars have flown from the federal government to all 50 states and more than 1,000 cities. The
program provided funding driven by criteria developed at a time of rising crime. The federal
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government asked states to report the number of arrests, but not whether the crime rate dropped. It
measured the amount of cocaine seized, but not whether arrestees were screened for drug addiction.
It tallied the number of cases prosecuted, but not whether prosecutors reduced the number of petty
crime offenders sent to prison. This year, the Justice Department made several changes to update
these measures, removing many harmful incentives. 2

Taken together, these grants reflect the federal government’s role in incentivizing states to adopt more
punitive criminal justice policies. The funding encouraged states and cities to increase arrests, prosecutions,
and incarceration. They focus on increasing the scope of the criminal justice system, without ensuring a
public safety benefit.

Over the past several years, the federal government has begun to recalibrate its grants, including with
improvements to JAG. Additionally, the Justice Department’s Justice Reinvestment Initiative has worked
with states to safely reduce their prison populations, while its Second Chance Act grants fund re-entry

programs. Its “Smart on Crime” initiative has spurred other vital changes to federal criminal justice policies.

But more can be done.
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REORIENTING INCENTIVES

The criminal justice system needs a new set of incentives — one that aligns funding with smarter public
policy goals. Called “Success-Oriented Funding,” the policy model simply means that the hundreds of billions
of dollars that our federal, state, and local governments spend on criminal justice should be tied to the twin

goals of reducing crime and incarceration.

Several states have enacted proposals similar to Success-Oriented Funding.

e California: In 2009, policymakers passed the California Community Corrections Performance
Incentive Act.?® The state sought to reduce its prison population by reducing the number of
probationers revoked to prison by counties. The state provided incentive funding to counties that
reduced the number of people they sent back to state prison from county-administered probation. It
funded the program by giving money to counties based on a share of the cost savings to the state of
the deferred prisoners. By 2011, the number of felony probationers sent to prison dropped by 32
percent, saving the state approximately $284 million.3* More than $136 million of this savings was
sent to local probation departments. Meanwhile, violent crime in California fell by 13 percent from
2009 to 2014, and property crime fell by 6 percent.3>

e Illinois: Created in 2009, Adult Redeploy Illinois3¢ aims to keep people out of prison. It was a
response to the high number of nonviolent offenders held in Illinois’ prisons at great cost to the
state. For start-up costs, the program received $2 million from the state and $4 million in JAG
funding. The program provides funding to counties that send nonviolent offenders to specialized
courts and intensive probation instead of to prison. It saved the state $46.8 million over four years by
diverting more than 2,000 nonviolent offenders from state prison.?” Adult Redeploy costs $4,400 per
person, compared to $21,500 per person for a year in prison.’® According to the Illinois Criminal
Justice Authority, overall results for Adult Redeploy “show improved public safety outcomes at the
individual and community level and significant cost savings to the state.”%

e Pennsylvania: In 2013, former Republican Pennsylvania Gov. Tom Corbett’s administration
announced it would cancel all the state’s Department of Corrections contracts with private
community corrections companies and rebid them on a performance basis. Providers were evaluated
on, and paid according to, their success at reducing the recidivism levels of those who have just been
released from prison. The new contracts provide that facilities are paid a 1 percent increase per client
per day if their overall recidivism rate falls below a certain level. The state can cancel a contract if the
recidivism rate increases over two consecutive year-long periods.#’ Under the new regime, the
recidivism rate for private facilities fell 11.3 percent in just the first year.*!

These state experiments indicate that we can reduce crime and incarceration using Success-Oriented Funding

principles.
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A FEDERAL PROPOSAL TO REDUCE MASS INCARCERATION

The federal government can institute a new set of financial incentives based on these state experiments to
successfully bring down imprisonment and crime. Using federal dollars to spur state and local change is a

proven way to create a nationwide shift.

The Reverse Mass Incarceration Act would contain four main components: (1) a new grant of $20 billion in
incentive funds over 10 years to states; (2) a requirement that in order to receive funds, states reduce prison
populations by 7 percent every three years without increasing crime rates; (3) a clear methodology for the
amounts states receive; and (4) a requirement that federal funds are used by states for evidence-based
programs proven to reduce crime and incarceration.

1. $20 Billion Over 10 Years in Incentive Funds

Achieving bold change requires an upfront investment. A grant program of $20 billion over 10 years is
recommended. This amount is comparable to the amount authorized by the 1994 Crime Bill. That bill
authorized $12.5 billion ($19 billion in today’s dollars) to encourage states to build more prisons.

Several pieces of pending criminal justice legislation could be passed to help cover these costs. For example,
the Smarter Sentencing Act is estimated to reduce prison costs by $4 billion over 10 years.*? The Sentencing
Reform and Corrections Act and other bills would also likely provide significant cost savings to invest in the

program.

As shown by state experiments, the massive prison costs saved by this type of incentive funding model would
outweigh the initial federal outlay. Such a proposal would result in a large net savings to the country. It would

also help alleviate the harm to communities and families wreaked by mass incarceration.
2. States Reduce Prison Populations by 7 Percent Without Increasing Crime Over Three Years

Instead of directing states on how to achieve reductions, such an Act should provide clear targets. States can
then use their discretion to decide the best course of action.

The program should provide funding to states who achieve two targets.

First, a state must reduce its prison populations by 7 percent over three years.*> If a state were to meet that
goal for the full period, it would end up with a 20 percent reduction after 10 years — a significant cut.*

The 7 percent is recommended as it is slightly higher than the current average rate at which states have
reduced their prison populations, as shown in Figures 1 and 2 on the next page. From 2011 to 2014, the
nation’s state prison population has declined 1.64 percent. However, the country was somewhat split: 23
states decreased imprisonment while 27 increased it. For states that did reduce rates, the average decrease was
about 5 percent. Thirteen of these 23 states decreased imprisonment rates by more than 5 percent.
Furthermore, 22 of the 23 states that decreased imprisonment also saw crime rates fall (the outlier being
Nevada).* Setting the target slightly above this 5 percent average threshold would further encourage states to
reduce imprisonment rates.
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Figure 1: Changes in Prison Population (2011-2014)
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Changes of less than half a percent

As demonstrated in Figure 1, larger states such as Texas, New York, and California were also more likely to
see prison decreases. Notably, many Southern states have decreased their prison populations — Texas by 3
percent, South Carolina by 6 percent, and Mississippi by 13 percent. This suggests that even conservative
states are willing to implement reforms to lower incarceration.
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Figure 2: Changes in Prison Population by State (2011-2014)
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Some groups have called for a 50 percent reduction in incarceration within 10 years. This high target may be a
difficult number to reach for many states. An imprisonment reduction of 20 percent over 10 years is a goal
that is both bold and achievable. This is not meant to signal an optimal amount of prison reduction but
merely encourage states to reduce prison populations in a meaningful way. It is also in line with previous,
rapid changes in the prison population, as shown in Figures 3 and 4 on the following page. From 1980 to
1990 it increased by 135 percent; from 1990 to 2000 by 80 percent; and from 2000 to 2010 the increase
slowed to 16 percent. If such massive increases were possible over a decade, a decrease of 20 percent from
2015 to 2025 should be achievable.

To help spur reforms, the bill could suggest changes states should consider to achieve targets, such as:
decreasing the number of criminal laws; reclassifying felonies to misdemeanors; mandating non-prison
alternatives for low-level crimes; eliminating or reducing mandatory minimum sentences; eliminating “three
strikes” and “truth-in-sentencing” laws; passing laws increasing parole eligibility; or using alternatives to
incarceration for technical parole and probation failures.

A second target: no increase in crime rates. It is paramount that our communities continue to be safe, or
improve in safety. As crime is at all-time lows, holding crime at current levels could be seen as an
achievement. If more flexibility is sought, the plan could include a de minimus exception that crime cannot rise
by more than 5 percent in three years.

The administrative burden on states to measure their progress toward these goals is low. Both prison
population and crime rates are already measured by the Department of Justice through the National Prisoner
Statistics Program (NPS)7 and the FBI’s Uniform Crime Reporting Program (UCR),” respectively. Though
this data collection is imperfect, and use of data-based metrics is always subject to manipulation, these two
types of data are collected regularly and subject to less manipulation than other types of criminal justices
statistics.
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Figure 3: Percent Change from Previous Year in Prison Population (1978-2014)
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Figure 4: Prison Population (1978-2014)
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3. Clear Methodology to Determine State Funding Allocations

In order to incentivize change, the funding criteria and amount must be clear and simple so that states do not
feel as though they are bogged down with endless red tape and bureaucracy.

The amount that each state receives should be based on its percentage of the U.S. population as determined
by the U.S. Census Bureau. For example, California accounts for 12 percent of the nation’s total population
and would therefore receive 12 percent of the pot allocated for that three-year period. Assuming the $20
billion was divided into $6.7 billion allocated every three years, California would receive 12 percent of $6.7
billion, or $804 million. Although this may not be a large amount compared to California’s annual corrections
budget, research and results show that federal dollars play an outsize role in determining state policy.”? Seen
as precious “bonus” dollars, they often lead states to change practices to win them.
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4. Funds Dedicated to Practices that Reduce Crime and Incarceration

The legislation would require states spend their grant money on evidence-based practices shown to reduce
crime or incarceration. The roster of programs meeting this requitement is large and includes education,
training, jobs, alternatives to incarceration, re-entry services, drug and mental health treatment, training and

education in prison, and community policing.

Despite policy moves to stretch out prison terms, the relationship between length of stay and recidivism is a
complicated one. Longer lengths of stay may not actually reduce recidivism. The National Research Council
found that high probability or “infallibility” of punishment is more likely to curb crime than sentence
length.” This may be because longer stays in prison alter prison conditions in ways that undermine a
prisoner’s chance of successful reintegration into society upon release. For example, longer sentences have
resulted in overcrowded prisons where there is decreased access to rehabilitative programs and exacerbation
of mental health issues.” Recidivism rates appear to be lower when sentences are longer. However, this could

be explained by findings that offenders can age out of crime while in prison.”

The cost savings attributable to these alternatives to incarceration have been well documented. For example,
the average cost to manage probationers is $3.42 per day, while the average cost to house an inmate is $79 per
day, according to a 2008 study.’® It is estimated that states and localities could save a little over $7 billion if 80
percent of nonviolent, non-serious offenders were sentenced to effective alternatives.”

And there is a mountain of research indicating that these programs work. Among successful evidence-based
alternatives to incarceration are: deferred-sentencing diversion programs, pre-booking diversion programs,
and alternative court models, including mental health and drug courts. Adult drug courts, among the most
widespread and well-studied alternatives, have been shown to reduce recidivism by between 8 and 25 percent
when compared to other justice system responses, including incarceration.”® Deferred-sentencing and pre-
booking diversion programs have been successfully implemented in Brooklyn, New York, and Seattle,
Washington, among other jurisdictions.” In both cases, independent research showed reductions in
recidivism of more than 50 percent.8

Results demonstrate that it is possible to reduce the prison population without jeopardizing public safety.
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CONCLUSION

A federal program to reward states that reduce crime and incarceration would spur vital change. The time is
right for the next president to champion the federal government’s role in reversing mass incarceration. The
current use of prison as a response to crime exacerbates inequality and racial disparities. While some states
and the federal government have made incremental improvements, significant change in the form of funding
is required. The federal government, through the power of the purse, can lead the nation to reverse the harm

of mass incarceration.
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simultaneously was from 1999 to 2000, and before that from 1971 to 1972. The last time crime and imprisonment
numbers declined together was over 40 years ago, from 1971 to 1972. These previous declines were only one year drops.
See id.; see also CORRECTIONS STATISTICAL ANALYSIS TOOL (CSAT)—PRISONERS, BUREAU OF JUSTICE STATISTICS,
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1925-81 2 tbl.1 (1982), available at http:/ /www.bjs.gov/content/pub/pdf/p2581.pdf.
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21 Bill McCollum, The Struggle for Effective Anti-Crime 1 egislation - An Analysis of the VViolent Crime Control and Law Enforcement
Act of 1994, 20 U. DAYTON L. REV. 561 (1994-1995), available at
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INCARCERATION AND TRUTH-IN-SENTENCING INCENTIVE FORMULA GRANT PROGRAM 1 (2012),
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(showing 22,754 prisoners incarcerated in Mississippi in 2008) wizh E ANN CARSON, PRISONERS IN 2014 3 (Buteau of
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57 Drug Law Changes, N.Y. State Div. of Crim. Justice Setvs., http:/ /www.ctiminaljustice.ny.gov/drug-law-reform/.
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