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INTRODUCTION

In recent years, American election spending has soared but has come from fewer donors giving more
money.! Candidates now view the support of unlimited, sometimes anonymous, outside entities
such as super PACs as practically essential to compete.? Against this backdrop, Americans have
consistently expressed the concern that wealth unfairly influences policy outcomes.?

Yet, as powerful as these developments may seem, it is important to remember that their legal
justification emerged for the most part from just a handful of recent 5-to-4 decisions by the U.S.
Supreme Court beginning in 2007.* That five-justice majority has since lost one member. Whatever
the political context of filling the vacancy, to assume change will not come would be to miss a
significant opportunity to shape the role of money in American elections.

This opportunity does not depend on adopting a particular advocacy stance, but merely requires a
commitment to produce objective and reliable empirical research relevant to the major questions
of campaign finance law.’ The opportunity exists because, simply put, the five-justice majority in
its sweeping decisions to eradicate certain contribution limits, corporate spending bans, and public
financing features, almost never considered or cited supporting evidence. Though the Court has
expressed particular views about the ways politics and campaign finance regulation work, a close
read of the justices’ opinions reveals strikingly little consideration of the actual effects of money
or regulation on the political process. This shortcoming may explain the disconnect between the
Court’s and the general public’s understandings of money in politics. While a change in membership
will not guarantee a new campaign finance jurisprudence, a newly composed Court may be willing
to reconsider recent precedents when presented with sound data addressing the unsupported
assumptions that undergirded those decisions.®

This paper aims to identify the key factual assumptions and conclusions that serve to justify the most
important campaign finance decisions, catalog relevant existing research, and suggest further studies
to test such assumptions and conclusions. Such studies could aid not only litigants and courts as they
consider new campaign finance cases, but also policy makers, as they seek to understand problems,
craft the best solutions, and build records to defend those solutions against virtually inevitable
constitutional challenges.

Several notable efforts to advance empirical research about money in politics have already emerged.
In 2013, the Campaign Finance Institute and the Bipartisan Policy Center published the expansive
An Agenda for Future Research on Money in Politics in the United States, calling for detailed study of
public financing, campaign spending disclosure, and independent spending after Citizens United,
among other things.” One of the leaders of that charge, Michael Malbin, has also provided deep
analysis of the effects of small donor public financing systems.® Lynda Powell has shown, through a
massive survey-based study, when and how campaign contributions affect state legislators.” In 2014,
Renata Strause and Daniel Tokaji published an important paper urging researchers to gather legislator
testimony, social science research, and press reports to show the conflicts of interest that campaign
contributions and expenditures can create.'” But a systematic approach to aligning objective research
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efforts with the several critical legal questions of money in politics will increase both the social value
of such research and the lasting efhicacy of legal reform.

This report proceeds in three parts. Part I reviews the current state of campaign finance law, discussing
the most important Supreme Court holdings and how they limit options for reform. Part II explains
how the Court has considered evidence in deciding campaign finance cases, offering observations about
when evidence has been most important and how it can change outcomes. Finally, Part III identifies
the key empirical questions in campaign finance law, noting existing relevant research and suggesting
additional research that would aid courts and policy makers.

2 | BRENNAN CENTER FOR JUSTICE



CAMPAIGN FINANGE LAW AT THE SUPREME COURT

Though a key aspect of the Court’s approach to campaign finance cases has changed significantly in
recent years, its overall analytical framework has remained faithful to the seminal Buckley v. Valeo decision
of 1976." In Buckley, the Court conceived of political spending limits as standing in opposition to
First Amendment free speech rights. The outcome of each case thereafter has depended on the Court’s
assessment of (1) the degree to which a law infringes on those rights, and (2) whether the law’s benefits
outweigh that infringement. Thus far, the Court has said that limits on contributions and independent
political spending are permissible only if they prevent corruption or its appearance. Importantly, Buckley
distinguished between campaign contributions and independent spending, holding that limits on the
former are permissible because contributions may cause corruption and because limiting contributions
imposes a relatively lesser burden on free speech rights. But independent spending may not be limited,
the Court reasoned, because it does not cause corruption and because limiting spending more seriously
infringes on free speech rights.

Within the Buckley framework, the greatest changes have occurred in the Court’s definition of corruption.
The definition has been the principal determinant of whether the Court will uphold a challenged law.
In Austin v. Michigan Chamber of Commerce, decided in 1990, the Court upheld a ban on corporate
spending to support or oppose candidates by conceiving of corruption as “the corrosive and distorting
effects of immense aggregations of wealth that are accumulated with the help of the corporate form
and that have little or no correlation to the public’s support for the corporation’s ideas.”'* For years,
the Court continued to conceive of corruption broadly. In 2000, it upheld Missouri’s relatively low
contribution limits that protected against a concern “not confined to bribery of public officials, but

extending to the broader threat from politicians too compliant with the wishes of large contributors.”"?

In the last decade, however, the Court has contracted the definition of corruption to a single variety:
quid pro quo corruption, or “the direct exchange of an official act for money.”' It has invalidated
numerous regulations, across seven major cases since 2006, that likely would have survived more
capacious conceptualizations. It struck down Vermont’s relatively low contribution limits, marking the
first time the Court had ever invalidated limits on direct donations to candidates.” It invalidated an
Arizona law permitting the government to give extra money to publicly-financed candidates as triggered
by an opponent’s high spending, gutting a feature many consider essential to certain public financing
systems.'® It ended the federal cap on how much one donor could give in total to candidates, parties,
and PACs."” Most prominently, in Citizens United it struck down the federal ban on independent
corporate and union election spending.'® That decision enabled lower court decisions that allowed
independent spending groups to accept unlimited donations, thus creating super PACs."

Many observers have criticized the Court’s focus on quid pro quo corruption for being too narrow to
honor the fundamental importance of elections in a representative democracy. Beyond simply overruling
Citizens United — for instance, based on evidence that independent spending can lead to quid pro
quo corruption — they urge embracing alternative theories altogether for justifying campaign finance
regulation, including an essential redefinition of corruption, a reinvigorated political equality ideal,
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“political opportunity,” participation, and the need for “alignment” between the preferences of elected
leaders and their constituents.”® These ideas, though analytically distinct, by and large presuppose a
common vision for our democracy, one in which elected officials are responsive to a majority of their
constituents and accumulations of private wealth do not determine the distribution of political power.*!
Acceptance of this normative view by a future Court majority is far from unimaginable, as only about
a decade ago a version of such a view prevailed.”

Still, the current jurisprudence has many champions. These scholars and political leaders urge that limits
on money in politics harm democracy. Spending restrictions reduce valuable political discussion, silence
certain potential speakers, stifle electoral competition, and help entrench incumbents, they contend.
Recently opponents of regulation have objected even to disclosure laws, once widely accepted as a means
to deter corruption, now arguing that transparency enables harassment and thus discourages speech.

Whether the actual effects of money on the political process, and of regulation of that money, support
the concerns of these competing views could matter a great deal in future court challenges.
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THE COURT’S APPROACH TO EVIDENCE

The Supreme Court’s approach to evaluating factual questions and evidence in campaign finance cases
has varied considerably. Sometimes, as in other areas of constitutional decision-making, the justices
have incorporated factual understandings into their reasoning, whether implicitly or explicitly.*® In
some cases, the Court has considered voluminous evidence submitted by the litigants, including
empirical studies, legislative testimony, and evidence of public opinion. For example, in McConnell v.
FEC, upholding the Bipartisan Campaign Finance Reform Act of 2002, the Court reviewed “testimony
and declarations of over 200 witnesses and 100,000 pages of material.”** That material included studies
of how often candidate advertisements contained words of express advocacy,” internal organizational
documents of campaign spenders confirming that candidates would work closely with interest groups to
sponsor issue advertisements,” and declarations of senators explaining that certain industry donations
were the cause of “scuttled tobacco legislation” and tort reform.”” In Randall v. Sorrell, striking down
Vermont’s unusually low contribution limits, both the controlling opinion and the dissent focused on
studies addressing how those limits would affect the competitiveness of elections.”® Justice Kennedy,
who authored the Citizens United majority’s opinion, had said in a previous case that evidence about
how a system works could change his mind about the validity of a campaign finance law. He would
“leave open the possibility that Congress, or a state legislature, might devise a system in which there are

some limits on both expenditures and contributions.””

Yet, as many critics have noted, Citizens United was decided on an extremely thin factual record.?® The
record lacked any empirical basis for the Court to consider whether “independent expenditures . . . do
not give rise to corruption or the appearance of corruption,” but that did not stop the majority from
drawing this conclusion.®’ This tendency by the five-justice majority to make factual pronouncements
without considering factual evidence, emerging in some recent cases, has been a major source of

disagreement on the Court.*”

It is reasonable to expect that a future majority will take more seriously the need to consider evidence
of actual effects when weighing the harms and benefits of particular campaign finance laws. A review
of past cases yields several observations about when justices have seemed particularly concerned about
such effects, useful to keep in mind when framing a research agenda. The Court has (1) focused on the
effects of campaign finance laws on the behavior, and possibly beliefs, of candidates, supporters, and/
or the general public; (2) expressed concern about laws’ effects on incumbency; and (3) indicated that
novel arguments for or against campaign finance reform may require greater supporting evidence.

A. Effects on Behavior of Candidates, Supporters, and the General Public

Starting with Buckley, the Court has periodically expressed concern not just about the principled
justifications for or objections to a campaign finance law, but also about how and whether the law
would alter actual behavior regarding elections. Striking down the Federal Election Campaign Act’s
limit on independent expenditures, the Court observed that the law “would make it a federal criminal
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offense for a person or association to place a single one-quarter page advertisement ‘relative to a clearly
identified candidate’ in a major metropolitan newspaper”™ When it upheld the McCain-Feingold law
in McConnell, the Court relied on voluminous testimony and documentary evidence “paint[ing] a vivid
picture of a Congress besieged by conflicts of interest,” as Strause and Tokaji have put it, deeming such
behavior worth changing.** The Court took detailed note of evidence showing how national parties
peddled access to candidates and officeholders.”® In Randall, the justices evaluated studies concerning
how proposed contribution limits would affect the ability of challengers to disseminate their message
to the public.’® Similarly, the Court has several times examined evidence of public opinion that could
be affected by the law or rule at issue. In Caperton v. Massey, holding that an elected judge’s failure to
recuse himself from a case involving a major donor violated due process, the majority noted that “over
67% of West Virginians doubted Justice Benjamin would be fair and impartial.”?’

B. Effects on Incumbency

Other than the concept of corruption, the theme that justices of all ideological stripes most commonly
discuss is the concern that legislators enact contribution and expenditure limits to protect themselves
against challengers. In Randall, Justice Breyer focused heavily on incumbent protection,®® and Justices
Thomas,” Souter,”” and Stevens?' addressed the issue as well. Incumbent protection also received
attention in Nixon v. Shrink Missouri Government PAC — upholding relatively low state contribution
limits** — in the dissent to Austin — upholding a ban on corporate spending® — and is commonly
discussed in lower court opinions.* Courts have even expressed concern about incumbency advantage
in evaluating a law passed by ballot initiative, not by elected officials.®

Justice Breyer’s concern about incumbency protection is especially significant to consider for the
future of campaign finance law, as he generally has been amenable to arguments for reality-based
reforms and shown a willingness to weigh empirical evidence in his decision making. While some

46

existing research addresses how contribution limits affect incumbency rates,* questions persist for

other laws and other scenarios.

C. Novel Arguments For or Against Campaign Finance Reform and the Evidence
Supporting Them

Part of the reason that use of evidence varies between cases is because courts are more willing to uphold
laws based on long-recognized interests or long-running problems without demanding extensive factual
support. In Shrink Missouri, for example, the Court upheld Missouri’s fairly low contribution limits in
spite of the state’s modest evidentiary showing, because contribution limits had long been recognized
(in Buckley and since then) as a valid method to prevent corruption.

Viewed another way, the party attempting to invalidate a commonplace restriction may bear the
evidentiary burden, rather than the party seeking to justify the law.*® In Shrink Missouri, after explaining
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that the state simply needed not offer more evidence, the Court noted that the challengers had failed
to show that the contribution limits would “have any dramatic[ally] adverse effect on the funding
of campaigns and political associations” and that invalidating them would therefore beneficial.* The
plaintiffs in Randall did provide such evidence, and the Court invalidated Vermonts contribution
limits. Significantly, Justice Breyer voted to uphold the limits at issue in Shrink Missouri, but voted with
the plurality in Randall.

Since the Courts decisions typically determine outcomes in later, similar cases, under the legal
principle of stare decisis, it is sensible to expect that extensive evidence will be needed when litigants
seek to challenge Court precedent. New research may yield evidence that conflicts with crucial judicial
conclusions or assumptions in prior cases, emboldening challenges to the prevailing law. This research
will have to be strongly credible, closely relevant, and sufficiently comprehensive in scope to stand a
chance of persuading even a friendly Court to overturn or sidestep precedent.
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Ill. EVIDENTIARY CONCLUSIONS AND RESEARCH QUESTIONS

This part identifies the most important conclusions the Supreme Court has reached, often without citing
much or any supporting evidence, about the effects of money in politics and its regulation. It describes
some relevant existing research to provide background and possible models for future studies, and suggests
questions for further study in these areas. Additional research could help not only courts to consider
challenged regulations, but also policy makers to craft well-tailored regulations in the first place.

The major campaign finance issues the Court has considered are: (1) limits on spending by candidates,
independent groups, and people; (2) limits on direct contributions; (3) public financing laws; (4)
disclosure laws; and (5) the role of corporations, other business entities, and unions.

A. Political Spending
1. Major Factual Conclusions by the Court

Overall, the Court has concluded: independent spending does not cause corruption or its appearance;
limits on independent spending do not serve any compelling government interest; and limits on
candidate spending are not necessary to protect the time of incumbent ofhceholders.

In Citizens United, the majority held that “independent expenditures . . . do not give rise to corruption
or the appearance of corruption.”® Because the Court also said that preventing quid pro quo corruption
is the only permissible goal of most campaign finance reforms, lower courts have interpreted this
holding to mean that no limits on independent spending by wealthy individuals, corporations, or super
PAC:s are permissible.

‘The majority’s holding about independent spending rested on a number of different factual conclusions.
First, the Court determined — based largely on its review of the district court opinion in McConnell,
decided years earlier — that there was no specific evidence of political favors being traded for
independent expenditures as a quid pro quo.’’ The Court reasoned that this was because independent
expenditures are “[b]y definition . . . not coordinated with a candidate,” and so can never be expected
to inspire a level of gratitude comparable to direct contributions.’® “In fact,” the Court claimed, “there
is only scant evidence that independent expenditures even ingratiate.” This dearth of evidence made
sense to the Court because it believed, following the reasoning of the Buckley Court, independent
expenditures not to be especially valuable to candidates; >* indeed, the Buckley Court suggested that
independent expenditures might often backfire against candidates.” The Citizens United Court thus
concluded that unlimited independent spending posed little risk of even an appearance of corruption;
at most it would create the “appearance of influence or access,” which the Court believed would “not
cause the electorate to lose faith in our democracy.”
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These conclusions call for new empirical research, in part because such little evidence went before
the Court to begin with, and in part because there simply has been a great deal more independent
spending — and fundraising by candidates for independent spending, among other related activities
— since Citizens United. New empirical research could address all of these conclusions, starting with
the Court’s premise that there is no actual evidence of quid pro quo corruption or its appearance tied
to independent expenditures. Other useful research would address whether nominally independent
expenditures actually are independent of candidates in any real sense; already some information

indicates that many of them are not.”

Should a future Court reconceptualize corruption to be broader than mere quid pro quo bargaining, a
variety of other empirical questions about independent spending would become relevant. One question
involves the efficacy of independent spending in winning electoral outcomes and whether and how
elected officials express gratitude for such spending (or fear of it). Another addresses the impact, if any,
of independent spending on policy outcomes. Other questions would examine any effects independent
spending may have on electoral participation, including whether unlimited independent spending
makes it too difficult for certain actors to be heard in the political marketplace, and whether unlimited
independent spending — say, in the form of increased attack ads — causes the public to disengage
from elections and even affects voter turnout. Questions also arise about whether unlimited spending
by certain political actors, such as potential government contractors or lobbyists, is especially likely to
influence policy outcomes.

In addition to invalidating limits on independent spending, the Court has held that the government
may not limit candidate spending. In Randall v. Sorrell, Vermont argued that such limits were necessary
to allow incumbent officeholders to concentrate on their duties of office, rather than on fundraising.
The Court rejected that argument with almost no discussion.”® Yet data and legislator commentary
demonstrate that, in an unlimited system, many legislators spend between 30 and 70 percent of their
time raising money.”

Below we describe some existing research that relates to the most legally significant empirical questions
about political spending, and suggest questions for further research.

2. Existing Research on the Effects of Political Spending
Effects on policy outcomes

Several social science studies have indicated that private money influences government policy. These
studies have focused on the influence of campaign contributions to candidates rather than on donations
to or spending by super PACs and other technically independent entities, likely because contributions
are more easily traceable and until recently dominated political spending. Because this is the most
relevant existing research on the policy influence, if any, of private political money, we describe some
of these studies below.
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* Lynda W. Powell conducted a survey of state chambers across the country to determine whether
campaign contributions affect the content and passage of legislation. She concluded that the
more time lawmakers spend fundraising, the more they prioritize the interests of their donors.
Powell also found that contributions may impact the content of the legislation considered. THE
INFLUENCE OF CAMPAIGN CONTRIBUTIONS IN STATE LEGISLATURES (2012).

* Daniel P. Tokaji and Renata E.B. Strause spoke with congressional candidates, members of
Congress, and political operatives to understand the effect of independent spending at the
federal level. They found outside spending to be a key determinant in whether a candidate
could run in the first place, leading to a high level of cooperation between outside groups
and candidates, and ultimately allowing outside groups to “do much of the dirty work” of the
campaign. 7he New Soft Money: Outside Spending in Congressional Elections (2014).

*  Using grand jury and jury trial simulations, scholars found a significant majority of respondents
willing to indict or convict an elected official for corruption where the alleged facts included
no direct contributions or gifts but rather a donation by a company with business before the
official to an independent group supporting that official’s reelection. The findings indicate
that independent spending can give rise to an “appearance of corruption” even under the
quid pro quo standard. Christopher Robertson, D. Alex Winkelman, Kelly Bergstrand, and
Darren Modzelewski, 7he Appearance and Reality of Quid Pro Quo Corruption: An Empirical
Investigation, 8 ]. LEGAL ANaLysis (May 23, 2010).

*  Martin Gilens and Benjamin I. Page sought to determine which actors have the most influence
over public policy. They employed a database of national survey responses to proposed
policy changes, regressed by responses based on income level. While they did not directly
address the influence of campaign spending, they found that elected officials responded to
policy preferences of economic elites and groups representing business interests while “the
policy preferences of the average American have only a minuscule . . . impact upon public
policy.” Testing Theories of American Politics: Elites, Interest Groups, and Average Citizens, 12
PERSPECTIVES ON PoL. 564, 575 (2014).%°

* Adam Bonica, Nolan McCarty, Keith T. Poole, and Howard Rosenthal determined that “the
kinds of government policies that could have ameliorated the sharp rise in inequality have
been immobilized” by several factors, including “feedback” from wealthy campaign spenders.
They based their conclusion on voting and fundraising data collected over decades. Why Hasn’t
Democracy Slowed Rising Inequality? 27 ]. EcoN. PERSPECTIVEs 103, 121 (2013).

*  Patrick Flavin used a regression test to determine the relationship between state campaign
finance laws and spending priorities, finding that “states with stricter campaign finance laws
devote a larger proportion of their annual budget to public welfare spending in general and
to cash assistance programs in particular.” He noted that “there is no relationship between the
strictness of campaign finance laws and spending decisions for non-redistributive policy areas.”
Campaign Finance Laws, Policy Outcomes, and Political Equality in the American States 68 PoL.
Res. Q. 77,77 (2015).

* Anne E. Baker analyzed whether individual contributors outside of a given congressional
district can influence House members’ responsiveness to constituent preferences. Based
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on contribution data and ideology preference surveys, Baker concluded that “members’
dependency on outside contributions draws them in a more extremely liberal or extremely
conservative ideological direction that is counter to the ideological preferences of the districts
they represent.” Getting Short-Changed? The Impact of Outside Money on District Representation,
97 Soc. Scr. Q. (forthcoming 2016) (manuscript at 2).

Effects of political spending on participation and pre-election debate

* Rebecca L. Brown and Andrew D. Martin used a series of surveys designed to test the extent
to which contribution amounts and coordination limits impact citizens’ faith in democracy.
They concluded that “it does not take a bribe to corrode [people’s] faith in the democratic
process,” but that further research would be necessary to determine whether these perceptions
have an impact on participation as measured by being informed, writing a letter, contributing,
or voting. Rbetoric and Reality: Testing the Harm of Campaign Spending, 90 N.Y.U. L. Rev.
1066, 1090 (2015).

* Nathaniel Persily and Kellie Lammie examined survey and polling data from a variety of sources
to conclude that while “a large majority of Americans believe that the campaign finance system
contributes to corruption in government, the data do not suggest that campaign finance reform
will have an effect on these attitudes.” Perceptions of Corruption and Campaign Finance: When
Public Opinion Determines Constitutional Law, 153 U. Pa. L. Rev. 119, 120 (2004).¢’

* Like many other journalists and watchdogs, Russ Choma reported that the 2014 election was
the most expensive midterm ever, but was the first election since 1990 in which fewer people
gave money than in the previous election. Final Tally: 20145 Midterm Was Most Expensive,
With Fewer Donors, CTR. FOR REspoNsIVE Povrtics (Feb. 18, 2015).

* Nicholas Confessore, Sarah Cohen, and Karen Yourish reported that, as of a year before the
2016 election, a tiny sliver of the American population accounted for almost half of all election
spending. Just 158 families have provided nearly half of the early money for efforts to capture the
White House, N.Y. TimEs, Oct. 10, 2015.

*  Daniel E. Ho and Frederick Schauer used polling information for voters in Manhattan, New
York, and Hudson County, New Jersey in the 2012 general election to test whether “[t]he best
test of truth is [an] idea’s power to be accepted in the competition of the market.” The study
ultimately suggests that “constitutional law should become more empirical” and that “judges
should base their decisions on accurate facts.” Testing the Marketplace of Ideas, 90 N.Y.U. L.
Rev. 1160 (2015).

* Robert G. Boatright, Michael J. Malbin, and Brendan Glavin examine how Citizens United
affected the balance of power among outside groups in Congressional primaries. Based on
independent expenditure data from Congressional elections (2006 to 2014) and primaries in
which incumbents were challenged (1994 to 2014), they conclude that, since Citizens United,
independent groups have grown in number and diversity, while increasingly aligning with
incumbent office holders. Independent Expenditures in Congressional Primaries after Citizens
United (forthcoming 2016) (manuscript at 21).

DEVELOPING EMPIRICAL EVIDENCE FOR CAMPAIGN FINANCE CASES | 11



Effects on time and effort spent fundraising

*  Vermont elected officials and donors extensively documented the amount of time candidates
spent fundraising and the manner in which it affected incumbents’ priorities. See Brief of
Respondents, Cross-Petitioners at 16-19, Randall v. Sorrell, 548 U.S. 230 (2006) (Nos. 04-
1528, 04-1530, 04-1697), 2006 WL 325190, at *16-19.

*  Mark Alexander examined statements from legislators about the time and travel required by
constant fundraising. He found that candidates must spend “countless hours raising money
by courting a limited group of individuals, instead of meeting voters, engaging opponents,
debating or voting on legislation, and the like.” He argued that expenditure limits are the
best solution to this problem. Lez Them Do Their Jobs: The Compelling Government Interest in
Protecting the Time of Candidates and Elected Officials, 37 Loy. U. CHi. L.J. 669, 676 (2000).

3. Proposed Questions for Further Research Concerning Political Spending
Whether independent spending influences elected officials or creates the appearance of influence

*  Does helping to fund independent spending to supportan official’s election affect an individual’s
access to — e.g., ability to secure a meeting with — that official?®
*  Have changes in political spending over time affected the degree of misalignment of policy
making with majority preferences?®
e Is there a correlation between alignment and levels of independent expenditures? Do
contributions and independent expenditures have similar or different effects on alignment?
- What is the level of alignment in states with low levels of direct contributions, but
high levels of independent spending from groups that receive large donations?
—  What is the level of alignment in states with high levels of direct contributions and
high levels of independent spending from groups that receive large donations?
-~ What is the level of alignment in states with high levels of direct contributions but low
levels of independent spending from groups that receive large donations?
* Do candidates who super PACs support — including single-candidate super PACs — believe
that the super PACs’ spending is valuable?
*  How much do donors with specific policy requests give to single-candidate super PACs?
- Do those donors overlap with donors to a candidate’s campaign?
- If so, how extensive is the overlap?
* Ifafirm’s tax benefits are at stake, does that affect how much business entities and their directors
and managers give to independent groups?*
* If campaign spending by a particular industry rises in an election cycle, will that affect policy
outcomes that specifically affect the industry in the next legislative session?
* s there a return on investment for business entities that contribute to super PACs or other
independent spending entities?®® If so, what is the average return?
* Are there behavioral or other indicators that would reveal whether candidates tacitly agree
to give special treatment to contributors/supportive outside spenders — or those who fund
outside spenders — once in office?
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*  Are most super PACs truly independent of the candidate(s) they support?

* Do lobbyists’ — or their clients’ — political contributions or independent spending affect the
lobbyists” influence with elected officials? Does it matter whether that money goes to support
the particular legislator being lobbied?

Whether particular types of donors and independent spenders are more likely than others to influence
elected officials

* Does spending by those seeking contracts from the government have a different effect on
government action than spending by other entities?
—  Is such spending targeted to government officials who have power over the contract in
question?
*  Does spending by lobbyists have a different effect on government action than spending by
other entities?
- Is such spending targeted to officials who have significant influence on the issues that
are the subject of the spender’s lobbying?

Whether spending affects electoral competition and incumbent protection

* Does independent spending have any effect on incumbency rates? If so, do amounts of
independent spending, types of spender, or other characteristics of the spending matter?
- How frequently does outside spending — above a certain threshold — favor
incumbents, and how frequently does it favor challengers?
*  Would candidate spending limits have different effects on spending by incumbents than on
spending by challengers? Does the competitiveness of the contest affect respective spending levels?
*  Are large political donors more likely or less likely to see their favored candidates elected than
small donors or non-donors?

Whether contributions and independent spending affect political participation and opportunity

* Do different levels of campaign contributions and/or independent spending, perhaps as
between different states, have different effects on the public’s political participation — for
instance, voting?

e If citizens believe that campaign donors or independent spenders have more access to
government officials, does this belief affect their willingness to volunteer, make contributions,
or vote?

* Do independent expenditure advertisements affect voter turnout?

* Do independent spending levels affect the accuracy of potential voters’ understanding of
public policy issues?

* Has unlimited independent spending affected the diversity of speakers or access to channels of
speech, for instance by causing higher prices for advertising?

*  To what extent does the support of large donors affect individuals’ likelihood of running for office?
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Whether fundraising affects officeholders’ performance of duties

*  How much time does the average officeholder spend raising money?

* If the public were aware of the amount of time their elected representatives spent raising
money, would that affect their voting behavior or their general political participation?

*  Are there measurable differences in the quality or quantity of performance of official duties by
elected officials in states where candidates spend more time fundraising, compared to states where
candidates spend less time fundraising? Are there such differences in states where contribution
limits and spending levels are lower, compared to in states where these levels are higher?

B. Limits on Contributions
1. Major Factual Conclusions by the Court

Overall, the Court has concluded that aggregate contribution limits are unnecessary to prevent
corruption, and that low contribution limits decrease competition.

While the Court in Buckley upheld limits on direct contributions to candidates, and such limits are still
generally permissible, the Court has twice invalidated contribution limits in recent years. In Randall
v. Sorrell, the Court struck down Vermont’s contribution limits, concluding that they were so low as
to impose “substantial restrictions on the ability of candidates to raise the funds necessary to run a
competitive election, on the ability of political parties to help their candidates get elected, and on the
ability of individual citizens to volunteer their time to campaigns.”* In McCutcheon v. FEC, the Court
invalidated the federal rule that limited an individual’s overall contributions to candidates, PACs,
and parties, concluding that the limits did “little, if anything” to “serv[e] the permissible objective of
combatting corruption.””’

The Court made certain factual conclusions to justify its concerns about Vermont’s contribution limits.
First, reviewing conflicting studies, the Court determined that the limits would make it more difhicult
for challengers to compete with incumbents, because challengers would receive less money than they
had in the past.®® Implicitly, this conclusion assumes that a similar reduction in contributions to
incumbents would not increase challengers’ opportunity to compete. It also presumes that candidates
would be unable to offset any negative fundraising that contribution limits cause even if they try to
raise additional money from more contributors. The Court also asserted that there was no evidence in
the record demonstrating that low contribution limits were particularly necessary in Vermont, due to
an increased threat of corruption.”’

Invalidating the federal aggregate contribution limits in McCutcheon, the Court made several
unsupported empirical pronouncements as well. Most importantly, the Court concluded that
“[s]pending large sums of money in connection with elections, but not in connection with an effort to
control the exercise of an officeholder’s official duties,” does not cause corruption.” Likewise, it does
not create a risk of corruption even if large spending provides donors with “influence over or access to
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elected officials or political parties.””" The Court also found that there was not a significant threat that
large checks to parties or PACs would be used to circumvent the limits on contributions to existing
candidates, and that “there is not the same risk of quid pro quo corruption or its appearance when

money flows through independent actors to a candidate.””?

New research to determine the validity of the Court’s conclusions about contribution limits would
be helpful, as these conclusions constrain even the narrow scope of permissible anticorruption
regulation that remains. It could determine whether low limits cause candidates to raise less money
than they otherwise would and disadvantage challengers. It could examine whether and to what
extent donations to parties or PACs serve to circumvent limits on contributions to candidates, thus
raising corruption risks similar to the candidate contribution context. Further, research on any
effects of large contributions on policy outcomes will be relevant when the Court almost inevitably
considers an argument that limits are justified because they prevent a type of corruption that is
broader than quid pro quo corruption.

2. Existing Research on Contribution Limits
Effects of contribution limits on electoral competition

*  Alexander Fouirnaies and Andrew B. Hall analyzed incumbent and challenger campaign spending
at both the state and federal level. They found that incumbency results in a 20 to 25 percentage
point increase in donations to the incumbent’s party at both the state and federal level. 7he
Financial Incumbency Advantage: Causes and Consequences, 76 ]. PoL. 711 (2014).

*  Conor M. Dowling and Michael G. Miller examined the donation and spending patterns of
outside groups. They found that higher spending on behalf of incumbents was associated with
higher challenger vote share, but noted that such a correlation may be because weak incumbents or
strong challengers attract more funding than other candidates. Surer PAC!: MoNEy, ELECTIONS,
AND VOTERS AFTER Cr7izENS UNITED 81-82 (2014).

*  CiaraTorres-Spelliscy, Kahlil Williams, and Dr. Thomas Stratmann concluded that “contribution
limits of $500 or less for individual contributors and political action committees (PACs) made
elections for state assembly more competitive.” Their findings were based on a decades-long study
of contributions in various states. BRENNAN CTR. FOR JUSTICE, Electoral Competition and Low
Contribution Limits 2 (2009).

* Thomas Stratmann sought to determine the relationship between varying contribution limits
and the competiveness of elections. He created a dataset of general election results for elections
state legislatures, which he then examined in context of the state’s contribution laws and the
competiveness of each race. He found that “elections are more competitive when states restrict
contributions.” Do Low Contribution Limits Insulate Incumbents from Competition?, 9 ELECTION
LJ. 125, 126 (2010).

*  Thomas Stratmann and Francisco Aparicio-Castillo analyzed election results and campaign finance
laws for state assembly races to conclude that contribution limits lead to closer elections. Competition
Policy for Elections: Do Campaign Contribution Limits Marter?, 127 Pus. CHoICE 177 (20006).
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Kihong Eom and Donald A. Gross found “no support for an increased bias in favor of
incumbents resulting from the presence of contribution limits.” Their conclusions are based
on an analysis of the number of contributors and the dollar amount of contributions for
gubernatorial candidates in various state elections Contribution Limits and Disparity in
Contributions Between Gubernatorial Candidates, 59 Por. Res. Q. 99 (20006).

Kedron Bardwell examined primary election spending data in a variety of gubernatorial
elections to understand the extent to which a range of campaign finance laws are correlated
with electoral competitiveness. She concluded that “[l]evels of individual contribution limits
do not provide an advantage in campaign spending to incumbents or challengers.” Money and
Challenger Emergence in Gubernatorial Primaries, 55 PoL. Res. Q. 653, 662 (2002).

The New York City Campaign Finance Board analyzed spending and results data of candidates
who participated in the city’s campaign finance program during the 2005 election, and
found that incumbents had “much greater access” to large donations from city contractors
than challengers. Public Dollars for the Public Good: A Report on the 2005 Elections, N.Y.C.
CampraIGN FIN. Boarp 122 (2006).

John R. Lott, Jr. concluded that “campaign donation regulations clearly reduce the
competitiveness in political races.” His findings were based on data for state senate races and
state primaries, then compared with demographic and economic variables. Campaign Finance
Reform and Electoral Competition, 129 Pus. CHOICE 263, 292 (20006).

Donald A. Gross, Robert K. Goidel, and Todd G. Shields relied on data from gubernatorial
elections to conclude that spending limits can have an indirect and negative effect on electoral
competition, and that contribution limits are associated with increased disparities in candidate
spending and increased incumbent spending. State Campaign Finance Regulations and Electoral
Competition, 30 AM. PoL. Res. 143 (2002).

Adam Meirowitz created a model of electoral competition and the level of effort relative to
the value of winning office to show that campaign finance regulation protects incumbents.
Electoral Contests, Incumbency Advantages, and Campaign Finance, 70 ]. PoL. 681 (2008).

Effects of contributions to parties, PACs, and multiple candidates (compared to contributions to a single candidate)

The Court in McConnell v. FEC cited voluminous evidence that “lobbyists, CEOs, and wealthy
individuals” donated money to political parties to “secur[e] influence over federal officials” and
that such contributions led to “manipulations of the legislative calendar, leading to Congress’
failure to enact, among other things, generic drug legislation, tort reform, and tobacco
legislation.” 540 U.S. 93 (2003).

Jennifer L. Brown, Katharine D. Drake, and Laura Wellman gathered data on PAC
contributions, lobbying expenditures, and the annual accounting statements for firms to
conclude that firms who give consistently to politicians, including through PACs, are likelier
to pay lower tax rates. 7he benefits of a relational approach to corporate political activity: Evidence
from political contributions to tax policy makers, 37 J. AMER. TaxX'N. Ass'N 69 (2014).

Michael J. Barber collected survey information on the policy preferences of voters and in-
and out-of-state contributors in the 2012 federal election cycle, concluding that “senators’
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preferences reflect the preferences of the average donor better than any other group” and
“diverge dramatically from the preference of the average voter in the state.” Representing the
Preferences of Donors, Partisans, and Voters in the U.S. Senate, 80 Pus. OpiNION Q. 225 (2016).

*  Christopher Witko examined 20 pieces of legislation proposed in the House of Representatives,
focusing specifically on the voting patterns of members who received contributions from PACs
that took positions on the bills in question. Witko concluded that “PACs are able to influence
voting on non-ideological/non-visible issues, but are more likely to influence participation on
ideological/visible issues.” PACs, Issue Context, and Congressional Decisionmaking, 59 PoL. Res.
Q. 283 (2006).

* Eleanor Neff Powell determined that members of Congress are more likely to vote for
legislative priorities of other members who have provided their election efforts with financial
assistance. Her findings were based on a dataset of appearances at congressional fundraising
events, fundraising event data, and legislative votes in Congress. Legislative Consequences of
Fundraising Influence (Working Paper 2015).

*  Stephen Ansolabehere, John M. De Figueiredo, and James M. Snyder Jr. reviewed the findings
of almost 40 empirical studies, creating models of campaign contributions and spending based
on data in the existing literature. They concluded that “[o]verall, PAC contributions show
relatively few effects on voting behavior.” Why is There so Little Money in U.S. Politics?, 17 ].
Econ. PerspecTIVES 105, 114 (2003).

Circumvention of contribution limits

*  Paul Blumenthal referenced the 2016 presidential election to explain how parties have set up
joint fundraising committees in order to circumvent base contribution limits, and are able
to give more money to such committees because McCutcheon v. FEC invalidated aggregate
contribution limits. Democrats Are Proving Samuel Alito and John Roberts Wrong, HUFFINGTON
PosT, Jan. 5, 2016.

* Bob Biersack wrote on the use of joint fundraising committees in the 2016 presidential
election, explaining that these committees send checks to state parties, who immediately send
them back to the national party. How the parties worked the law and gor their mojo back, CTR.
FOR REsPONSIVE PoL., Feb. 19, 2016.

3. Proposed Questions for Further Research Concerning Contribution Limits
Whether contribution limits affect electoral competition

* Do contribution limits of various sizes affect any existing fundraising gap between incumbents
and challengers — taking into account the spending supporting each candidate from outside
groups? Does competitiveness of the seat have a separate or additional effect?

*  When contribution limits have been lowered, has the change affected total amounts raised —
and differently for challengers than for incumbents?

* Do lower contribution limits affect the amount of time candidates spend fundraising?
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Whether aggregate limits prevent corruption

* Do jurisdictions with base contribution limits, but no aggregate limits, experience greater or
lesser misalignment than jurisdictions with both types of limit?

* Do contributions to a party or to elected members of a party affect the likelihood that a person
or group will be granted a meeting with an elected member of that party that has not received
a contribution?

* Is an elected official likely to be aware of the major donors to his party and other elected
officials of his party, even if such donors give no money to that elected official?

Whether donors can often circumvent aggregate limits

* s there evidence that donors to parties or PACs often intend that their donations to be given to
certain elected officials, and that the money is often transferred according to the donor’s wishes?

* Ifadonor has given the maximum contribution directly to a certain candidate, and that donor has
also given money to the candidate’s party or a supportive PAC, is it likely that the original candidate
recipient will receive more support from the party or PAC than she might otherwise receive?

C. Public Financing and Laws to Encourage Its Use
1. Major Factual Conclusions by the Court

In Arizona Free Enterprise Clubs Freedom Club PAC v. Bennett, the Court held that the government may not
provide extra funding for publicly-financed candidates in response to spending exceeding certain amounts
supporting a privately-funded opponent. Arizona and other jurisdictions had passed public financing laws
containing such “trigger” provisions to encourage candidates to enter public financing systems, when they
might otherwise be deterred by the threat of overwhelming outside spending. The Court concluded that the
law burdened privately-financed candidates and their supporters, causing them to “reduce[] their speech.””
It relied in part on examples from the record of “specific candidates curtailing fundraising efforts, and actively
discouraging supportive independent expenditures, to avoid triggering matching funds,””* and on expert
testimony that “found that privately financed candidates facing the prospect of triggering matching funds
changed the timing of their fundraising activities, the timing of their expenditures, and, thus, their overall
campaign strategy.”” It also concluded that the trigger funds did not reduce corruption, because neither
candidate spending nor independent spending can cause corruption.”® The Court’s opinion impliedly
concluded that high participation in the public financing program, which could result from trigger funding,
could not reduce corruption sufficiently to justify any burden the law created. The decision also relied on
assumptions about independent spending already made in Citizens United.

Additional research would be helpful to test some of the Court’s assumptions about public financing and
to determine whether political spending is less likely to influence elected officials who use public financing.
Some research has already addressed how public financing encourages public participation, but that research
could be performed in additional jurisdictions with different public financing systems.
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2. Existing Research on Public Financing Laws, Trigger Provisions, and Competition
Effects of public financing on electoral participation, competition, or citizen confidence

* Peter L. Francia and Paul S. Herrnson studied survey response data from a national sample
of state legislative candidates who ran for office. Comparing responses by controlling for
confounding variables, they found that candidates who used full public funding spent less
time fundraising overall. They concluded that “full public funding has the potential to redirect
modern campaign efforts away from the “money chase.” 7he Impact of Public Finance Laws on
Fundyaising in State Legislative Elections, 31 Am. PoL. Res. 520, 520 (2003).

*  Michael J. Malbin analyzed existing empirical literature to conclude that the effects of tax
credits and refunds on public participation are mixed. Studies of New York City’s matching
funds system indicated increased participation, but those results have not been replicated
in other locations. Small Donors: Incentives, Economies of Scale, and Effects, 11 THE Forum
385 (2013).

*  Michael G. Miller concluded that full public funding “allows candidates to focus solely on the
campaign for votes, which results in many more direct interactions with voters.” His findings
were based on a survey of candidates for state legislative office across several states, focusing
on how they spend their campaigning time. He compared responses from candidates who
received public funding to responses from those who did not. Sussipizing DEmocracy: How
PusLic Funpin CHANGES ELEcTIONS AND How IT CaN WORK IN THE FUTURE 62 (2014).

*  David M. Primo and Jeffrey Milyo determined that public financing laws negatively affect
citizens’ belief in their political power. Their conclusions were based on an analysis of survey
data measuring political trust and efficacy over decades, regressed to predict how indications
of trust changed based on the implementation of various campaign finance laws. Campaign
Finance Laws and Political Efficacy: Evidence from the States, 5 ELEcTION L.J. 23, 33 (20006).

* Elisabeth Genn, Michael J. Malbin, Sundeep Iyer, and Brendan Glavin examined the potential
benefits of public financing by comparing donations to New York City’s publicly financed
election in 2009 to New York State’s privately financed election in 2010. They discovered
that New York City’s matching funds program “contributed to a fundamental change in the
relationship between candidates and their donors,” and encouraged donations from a more
diverse set of residents. CampralGN FINANCE INST. & BRrENNAN CTR. FOR JUSTICE, Donor
Diversity through Public Matching Funds (2012).

*  Kedron Bardwell concluded that “[t]he average primary challenger spends only 16% as much
money as the incumbent” but that “[p]ublic money makes a run against the incumbent feasible
for potentially strong challengers” who cannot effectively raise private money. His assertions
were based on an examination of primary election spending data in a variety of gubernatorial
elections, focusing on the extent to which a range of campaign finance laws are correlated with
electoral competiveness. Money and Challenger Emergence in Gubernatorial Primaries, 55 PoL.

REs. Q. 653 (2002).

DEVELOPING EMPIRICAL EVIDENCE FOR CAMPAIGN FINANCE CASES | 19



Effects of trigger laws on willingness of candidates or outside groups to spend money

* Conor M. Dowling, Ryan D. Enos, Anthony Fowler, and Costas Panagopoulos looked
to Arizona and Maine to understand whether public financing chills political speech.
Comparing spending data for candidates who did and did not participate in such programs
in each state, they found no evidence that candidate spending is strategic around the
triggering threshold, or that such laws have a chilling effect on political speech. Does Public
Financing Chill Political Speech? Exploiting a Court Injunction as a Natural Experiment,
11 ErectioN L.J. 302 (2012); see also Brief for Costas Panagopoulos, Ph.D., Ryan D.
Enos, Ph.D., Conor M. Dowling, Ph.D. & Anthony Fowler as Amici Curiae Supporting
Respondents, Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett, 564 U.S.
721 (2011) (Nos. 10-238, 10-239), 2011 WL 686404.

*  Michael G. Miller studied data from Arizona’s state legislative elections, finding no
conclusive evidence that the program’s trigger provision reduced speech, or had an
unequal effect on speech by participating and nonparticipating candidates. SuBsipIZING
Democracy: How PusLic Funping CHaNGEs ELEcTiONs AND How IT CaN WORK IN
THE FUTURE 131-132 (2014).

*  Municipal amici in Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett demonstrate
that “high-spending non-participants are simply not forgoing speech opportunities in
order to curb a participating opponent’s bonus payments.” Brief for Municipal amici as
Amicus Curiae Supporting Respondents, 564 U.S. 721 (2011) (Nos. 10-238, 10-239),
2011 WL 1209128.

*  Maine Citizens for Clean Elections reviewed Maine’s public financing system and filed
an amicus brief in Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett, concluding
that “analysis of spending by privately financed candidates in Maine elections for the
past decade also shows no evidence of a chilling effect from the trigger provisions.” Brief
for Maine Citizens for Clean Elections, Lawrence Bliss, Pamela Jabar Trinward, Andrew
O’Brien, & David Van Wie as Amici Curiae Supporting Respondents, 564 U.S. 721
(2011) (Nos. 10-238, 10-239), 2011 WL 686403.

* Anthony Gierzynski analyzed fundraising results for privately funded Maine House
candidates who ran against publicly funded opponents. His study yielded no evidence
that “that the public funding trigger provision ‘chills’ fund raising or spending.” Do
Maines Public Funding Program’s Trigger Provisions Have a Chilling Effect on Fundraising?
(Working Paper 2011).

3. Proposed Questions Concerning Public Financing Laws
Whether public financing reduces corruption

* If an elected ofhicial has been elected using public financing, does that affect the types of
constituents to which the official provides access — such as meetings with top staff?
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*  Are officials who are elected using public financing more or less likely to spend time on policy
priorities that concern a greater number of constituents or voters?
* Is misalignment affected when a state or locality adopts a strong public financing program?

Whether public financing affects political participation and opportunity

*  Have small-donor matching or other public financing programs affected voter turnout rates or
campaign volunteering? Are those who make contributions under such programs more or less
likely to volunteer or vote?

*  Have small-donor matching programs in areas other than New York City affected small-donor
participation?

*  How does the use of public financing affect the likelihood that a candidate will consult a broad
range of constituents when considering legislative or executive action?

*  Does the use of public financing in a jurisdiction cause citizens to have a more or less accurate
understanding of politics or public policy? Are candidates who use public financing more or

less likely to discuss issues of concern to a greater number of voters?”’

D. Disclosure as the Best Regulation to Prevent Corruption
1. Major Factual Conclusions by the Court

Beyond the question of whether independent spending can foster corruption, the Court has put forward
an implicit corollary: that disclosure requirements are often a sufficient substitute for limits to prevent
corruption and other “abuse of the campaign finance system.””® This conclusion rests in significant
part on the premise that “modern technology” has made disclosure vastly more effective than it used
to be.”” The Court noted in Citizens United that the corporate spending limits “were premised on a
system without adequate disclosure,” and suggested that they had essentially been overtaken by changed
circumstances.*” “With the advent of the Internet,” it proclaimed, “prompt disclosure of expenditures can
provide shareholders and citizens with the information needed to hold corporations and elected officials
accountable for their positions and supporters.”® Apart from the efficacy of the Internet, this statement
also presumes that it is possible to craft disclosure rules applicable to corporate independent spending that
will not be easy to evade. The Citizens United Court in fact seemed to think that such rules already existed
in federal elections, ignoring the potential disclosure problems that would occur due to the fact that the
disclosure law did not contemplate significant corporate and union spending in federal elections. Instead
of a world with lightning-fast Internet disclosure,* more than $600 million in dark money has been spent
in federal races since 2010.** Such reasoning also depends on the Court’s longstanding assumption (which
predates even Buckley) that transparency actually influences how voters behave, and thus helps to prevent
“the corrupt use of money to affect elections.”®* Studies on patterns of election spending and the types
of information voters actually use to make decisions, among other things, could serve to illuminate the
extent to which disclosure actually is a viable safeguard on its own.
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2. Existing Research on Disclosure Rules
Effects on corruption

*  Stephen Ansolabehere concluded that “corruption through campaign spending is a small
societal problem,” but “[d]isclosure of campaign contributions and expenditures is integral to
efforts to regulate the corruption that may occur through the campaign finance system.” His
determinations were based on an examination of disclosure regulation at the federal level, and
in California. 7he Scope of Corruption: Lessons from Comparative Campaign Finance Disclosure,
6 ELection L.J. 163 (2007).

* Michael S. Rocca and Lisa Sanchez studied a 2008 survey conducted by the Campaign
Disclosure Project, which ranks each state’s disclosure laws at the time on a scale of A to E.
They found that “the strength of state disclosure laws has a negative effect on public corruption
conviction rate.” Campaign Disclosure Laws and Public Corruption Convictions in the U.S. States
(Working Paper 2015).

Effects on voters preferences

* Travis Ridout, Michael M. Franz, and Erika Franklin Fowler conducted an online survey
to determine the influence of disclosure on political advertising. Based on the responses,
they concluded that ads sponsored by unknown groups are more effective than those run
by candidates. The advantage is reduced when the group’s donors are disclosed. Sponsorship,
Disclosure and Donors: Limiting the Impact of Outside Group Ads, 68 PoL. Res. Q. 154 (2015).

*  Conor M. Dowling and Michael G. Miller examined whether voters consider information on
the source of campaign funds to be an important piece of information when assessing candidates.
Using data from the Cooperative Congressional Election Study and an online survey, they
concluded that candidates who received a majority of contributions from individuals were
rated more highly by potential voters than candidates who received a majority of contributions
from interest groups. Experimental Evidence on the Relationship between Candidate Funding
Sources and Voter Evaluations (Working Paper 2015).

*  Conor M. Dowling and Amber Wichowsky found evidence that “campaign finance information
affected candidate evaluations and vote choice, but that subjects’ evaluations were particularly
sensitive to whether they were told that out-of-state donors were behind the outside group.” Their
conclusions were based on an experiment in which subjects were randomly assigned to receive
fabricated information about an outside group supporting a fictional candidate. 7he Effects of
Increased Campaign Finance Disclosure: Fvaluating Reform Proposals (Working Paper 2014).

3. Proposed Questions for Further Research Concerning the Efficacy of Disclosure
While this section lists several possible questions that could determine whether disclosure

eliminates corruption, many of the questions in section IIL.A, above, could be modified to
compare similar jurisdictions with different disclosure rules.
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Whether disclosure eliminates corruption

* Ifmisalignment is caused by campaign spending, is that misalignment affected by the existence
of effective disclosure laws?

* If elected ofhicials and candidates provide different levels of access to different people based
on their status as contributors or super PAC donors, is that effect eliminated if thorough
disclosure laws are in place?

Whether disclosure laws provide voters with sufficient information

* If people are shown disclosure reports from super PACs that support federal candidates, do
most believe that they have an accurate picture of where the super PACs’ funding comes from?
- Is the answer the same in other countries, or in states or cities with the strongest
disclosure laws?
* Is the press consistently able to determine the underlying identities of donors to groups like
super PACs when it has access to disclosure reports and performs simple investigations?

Whether disclosure affects voter behavior

* Are there a significant number of voters who would change their vote based principally on
information about a candidate’s financial backers?

*  Can disclosure of a candidate’s financial supporters have an effect on voter behavior if there are
allegations that a candidate has taken action to help the supporters’ interests?

E. The Role of Corporations, Other Business Entities, and Unions
1. Major Factual Conclusions by the Court

While Citizens United spawned unbridled outside spending through many channels, the case itself
decided only whether the government could limit independent spending by corporations. Federal
law banned corporate and union independent election spending, but the Court invalidated the
ban, concluding that “independent expenditures, including those made by corporations, do not
give rise to corruption or the appearance of corruption.”® Several of the assumptions the Court
made in reaching this conclusion have been discussed above, Part III.A., supra, though its decision
also rested on determinations about whether business or labor groups have distinct characteristics
justifying different treatment under the law. The Court decided that because independent spending
by individuals does not “give rise” to corruption, the same is true of corporate spending, despite legal
advantages that distinguish them from individuals and other associations. The Court also focused
on the need for corporations to engage in electoral spending so the electorate will hear their speech,
adopting the “marketplace of ideas” metaphor and concluding (1) such a marketplace will lead to
the discovery of truth; (2) corporate spending will provide information the public does not already
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possess; and that (3) corporate speech has the same worth as other speech in helping the electorate
reach that truth.®

New research could look more closely at whether corporate or union spending has a distinct effect
on elected officials’ actions. It could also examine how the existence of significant corporate spending
affects the electorate’s willingness to participate in elections.

2. Existing Research on the Effect of Corporate Spending

* Jennifer L. Brown, Katharine D. Drake, and Laura Wellman analyzed data on committee
and candidate contributions, discovering that that firms who give consistently to politicians,
including through PACs, are likelier to pay lower tax rates. 7he benefits of a relational approach
to corporate political activity: Evidence from political contributions to tax policy makers, 37 ].
AMER. Tax. Ass'N 69 (2014).

*  Eleanor Neff Powell and Justin Grimmer found “evidence that corporations and business
PAC:s use donations to acquire immediate access and favor.” Their conclusions were based on
an examination of PAC donation behavior alongside Congressional committee membership
patterns in Congress. Money in Exile: Campaign Contributions and Committee Access (Working
Paper 2016).

* John C. Coates, IV examined lobbying and contribution activity by S&P 500 companies
to determine that firms in heavily regulated industries are more likely to engage in political
activity, and that, in some firms, corporate political activity correlates negatively with corporate
value. Corporate Politics, Governance, and Value Before and After Citizens United, 9 ]. EMPIRICAL
LeGaL Stup. 657 (2012).

* Daniel E. Ho and Frederick Schauer tested whether the “marketplace of ideas” is always the
best means to reach truth. Based on polling information for voters in Manhattan, New York,
and Hudson County, New Jersey in the 2012 general election, they found that certain speech
limitations, like buffer zones around abortion clinics, may “channel speech to a more persuasive

kind.” Testing the Marketplace of Ideas, 90 N.Y.U. L. Rev. 1160 (2015).
3. Proposed Questions on the Role of Corporations

Whether spending by business entities or unions is more likely to cause corruption than spending by other
individuals or groups

* Does spending by a corporation, union, or other business entity have a different effect on
government policy than spending by individuals or other types of groups?
- Are issues of concern to a corporation, union, or other business entity likely to differ
from issues of concern to the public?
*  Does the level of spending from business entities and unions within a state affect whether the
state is significantly misaligned?
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Whether corporate or union spending affects political participation and opportunity

*  Does spending by corporations or unions affect political participation in a different way than
a similar level of spending by individuals or other organizations?

* Does spending by corporate or union groups affect the prominence of issues favored by those
groups in the campaign?
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