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the impact of citizens united on judicial elections 
 

In Citizens United v. FEC,1 the United States Supreme Court struck down the long-standing 
federal ban on corporate independent expenditures in elections.2  The transformational effect that 
unrestricted corporate and union spending will have on elections for legislative and executive offices 
has been widely denounced.3  But the most severe impact of Citizens United may be felt in state 
judicial elections.   

 
Just last year, the Supreme Court ordered a West Virginia judge disqualified from hearing 

the case of a campaign supporter who had spent extravagantly to elect the judge.  It did so after 
concluding that, by refusing to step aside from hearing his benefactor’s case, the judge had violated 
the opposing party’s constitutional right to a fair hearing before an impartial court.4  Yet, by opening 
the door to expanded corporate spending in judicial races, Citizens United is likely to make this type 
of conflict of interest more common, and to increase pressures on judges who seek to remain 
independent and impartial.   

 
Equally important, heightened spending in judicial races will almost certainly exacerbate 

existing public concerns that justice is for sale to the highest bidder.  As Justice John Paul Stevens 
noted in dissent, the Citizens United decision came at a time “when concerns about the conduct of 
judicial elections have reached a fever pitch.”5  And after Citizens United, if retired Justice Sandra Day 
O’Connor’s predictions are correct, “the problem of campaign contributions in judicial elections 
might get considerably worse and quite soon.”6   

 
This paper examines the damage that runaway spending in judicial elections is having on our 

state judiciaries, and offers several policy recommendations that states should consider in responding 
to the threat that outsized campaign spending poses to fair and independent courts.  It first 
summarizes recent trends in judicial election spending and documents the impact that escalating 
spending is having on public confidence in the courts.  Next, the paper highlights seven states in 
which Citizens United’s impact on judicial campaigns is likely to be significant, and explains why the 
decision is likely to spur increased special interest spending in judicial elections.  The paper concludes 
with proposals for responding to our increasingly expensive judicial elections:  public financing for 
judicial campaigns; enhanced disclosure and disqualification rules; and replacing judicial elections 
with merit selection systems in which bipartisan committees nominate the most qualified applicants, 
governors appoint judges from the nominees, and voters choose whether to retain the judges at the 
ballot box. 
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introduction 
 

Retired Justice Sandra Day O’Connor recently explained the risks that unlimited campaign 
spending poses to fair and independent courts — and the likelihood that Citizens United will 
intensify these risks: 

 
If you’re a litigant appearing before a judge, it makes sense to invest 
in that judge’s campaign.  No states can possibly benefit from 
having that much money injected into a political judicial campaign.  
The appearance of bias is high, and it destroys any credibility in the 
courts. 

[After Citizens United], we can anticipate labor unions’ trial lawyers 
might have the means to win one kind of an election, and that a 
tobacco company or other corporation might win in another 
election.  If both sides open up their spending, mutually assured 
destruction is probably the most likely outcome.  It would end 
both judicial impartiality and public perception of impartiality.7 
 

The threat to our state courts is real — and serious.  Thirty-nine states use elections to select 
some or all of their judges.8  According to the National Center on State Courts, nearly 9 in 10 — 
fully 87% — of all state judges run in elections, either to gain a seat on the bench in the first place, or 
to keep the seat once there.9  In a 2001 poll of state and local judges, more than 90% of all elected 
judges nationwide said they are under pressure to raise money in election years, and almost every 
elected judge on a state high court — 97% — said they were under a “great deal” or at least some 
pressure to raise money in the years they faced election.10   

 
Corporations and special interests are already major spenders in judicial campaigns.  As 

repeat players in high-stakes litigation, these groups have strong incentives to support judges they 
believe are likely to favor their interests.  This is particularly true on state high courts, where electing 
a majority or a crucial swing vote can make the difference in litigation involving multi-million dollar 
claims.  As a result, business interests and lawyers account for nearly two-thirds of all contributions to 
state supreme court candidates.  Pro-business groups have a distinct advantage:  in 2005-2006, for 
example, they were responsible for 44% of all contributions to supreme court candidates, compared 
with 21% for lawyers.11  In 2006, pro-business groups were responsible for more than 90% of all 
spending by interest groups on television advertising in supreme court campaigns.12   

 
This special interest spending has occurred in judicial elections despite the fact that 

approximately half the states previously banned or sharply restricted corporations from using treasury 
funds for campaign advocacy.  None of these restrictions is permissible after Citizens United.  The 
inevitable result will be increased corporate spending in judicial elections — and increased threats to 
independent and impartial courts.    
 
 



  3 

recent dramatic increases in spending in state judicial 
elections already pose significant threats to 
independent and impartial courts. 
 

Over the last ten years, state judicial elections have been transformed from quiet, civil 
contests to expensive affairs featuring exorbitant spending, negative campaign advertising, and bitter 
personal attacks.  As a result, even before Citizens United, there has been growing public 
apprehension about the influence of money in judicial elections.  Concerns about money on the 
campaign trail, in turn, have spawned questions about the impact of money in our courtrooms — 
and the perception that, too often, justice goes to the highest bidder. 
 
Over the last decade, spending in judicial races has skyrocketed. 

 
Between 2000 and 2009, candidate fundraising more than doubled from the previous decade 

across more than 20 states with competitive elections for state supreme courts — rising to $206.4 
million from $83.3 million between 1990 and 1999.13  Nineteen states set high court fundraising 
records in the 2000-2009 decade.14  Candidate fundraising, collectively, topped $45 million in three 
of the last five election cycles.15  

 
Just as candidate fundraising has soared, so has the use of television advertising in judicial 

races, and an increasing percentage of this advertising comprises negative ads and character attacks.  
From 2000 to 2009, an estimated $93.6 million was spent on television advertising by candidates 
and interest groups hoping to sway judicial contests.16  The period from 2007 to 2008 was the most 
expensive two-year cycle for television advertising in supreme court election history, with nearly $27 
million spent.17  Nearly another $5 million was spent on television advertising in 2009, when only 3 
states had races for supreme court seats.18  Eight states set records for spending on television ads from 
2007 to 2008, and 2008 saw more television ads aired in supreme court contests than ever before.19 

 
The swelling costs of campaigns for the bench have coincided with the expanded 

involvement of outside special interest groups.  The so-called “tort wars” have spilled onto the 
campaign trail, with business groups squaring off against plaintiffs’ lawyer groups and unions in 
arms-race spending battles.  Special interests and party organizations paid for more than 40% of all 
the television advertising for judicial candidates from 2000 to 2009.20  In some races, interest group 
spending dwarfed that of the candidates themselves:  in a 2006 high court race in Washington, for 
example — the most expensive judicial election that state had ever seen — every single television ad 
was paid for by outside special interest groups independent of the candidates themselves.21  In a 2004 
race in West Virginia, campaign spending by a single contributor to one judge’s campaign eclipsed 
the total amount spent by all other supporters of the judge combined — and exceeded by 300% the 
amount spent by the judge’s own campaign committee.22 
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The arms-race spending in judicial campaigns is undermining public confidence in fair and 
impartial courts. 
 

The public has consistently demonstrated serious concern about the growing price-tag 
associated with running for the bench.  And because of fears that campaign spending influences 
judicial decision making, there is broad consensus that judges should not preside over the cases of 
their campaign supporters.  These views have been repeatedly confirmed through national polls and 
surveys in several states. 
 
 

 According to a February 2009 
national poll conducted by 
Harris Interactive, more than 
80% of the public believes 
judges should avoid cases 
involving major campaign 
supporters.23  And a USA 
Today/Gallup Poll also 
conducted in February 2009 
found that 89% of those 
surveyed believe the influence of campaign contributions on judges’ rulings is a problem.  
More than 90% of the respondents said judges should not hear a case if it involves an 
individual or group that contributed to the judge’s election campaign.24 

 
 
 

 Similarly, in a 2004 survey 
conducted by Zogby 
International, more than 70% 
of the respondents said they 
believed that campaign 
contributions had at least some 
influence on judges’ 
decisions.25  More than 80% of 
African Americans expressed 
this view, including a majority 
who said contributions had a “great deal” of influence.26 

 
 
 
 
 
 
 
 
 
 

 

harris interactive poll, february 2009 

Judges should avoid cases involving  
major campaign supporters. 

zogby international, 2004 

Contributions have at least some 
influence on judges’ decisions.  
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 In a national poll conducted by 

Greenberg Quinlan Rosner 
Research in 2001, 76% of 
those surveyed reported 
believing that judges’ decisions 
were influenced by 
contributions.27   

 
 
 
 
 

 A 1999 national survey for the 
National Center for State 
Courts found that 34% of 
respondents “strongly” agreed, 
and 44% “somewhat” agreed, 
that “elected judges are 
influenced by the need to raise 
campaign funds.”28  Non-
white respondents were 
more likely than whites to hold these positions.29 

 
 
 

 State-wide polls have reached similar conclusions.  In 2008, 90% of Wisconsin voters30 
and 85% of Minnesotans31 said they believed judges’ decisions were influenced by 
campaign contributions.  In North Carolina, 86% of those polled in 2005 reported 
believing that campaign contributions to judges too often lead to conflicts of interest.32  
In New York, a 2004 poll found that 83% of New Yorkers thought that contributions 
have at least some influence on judicial decisions,33 and a 2003 poll found that 80% of 
registered voters believed that campaign contributions influenced judicial decision 
making, and that judges should not rule on cases that involve their campaign 
contributors.34   In Texas, 83% of those polled thought that money had an impact on 
judicial decisions,35 and nine out of ten Pennsylvania voters reported in 2002 that they 
believed large campaign contributions influenced judicial decisions.36 

 
 
 
 
 
 
 
 
 
 

greenberg quinlan rosner, 2001 

national center for state courts, 1999 

Judges’ decisions are influenced 
by contributions. 

Elected judges are influenced by the need 
 to raise campaign funds. 
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Business leaders and trial lawyers share the public’s misgivings about money in judicial 
elections.  But because neither lawyers nor business groups are willing to cede any perceived 
advantage to the other side, they believe they can’t afford not to contribute to potential judges — and 
therefore account for the lion’s share of contributions made to judicial candidates.37 
 
 

 A study by the Texas State 
Bar and Texas Supreme 
Court found that 79% of 
attorneys surveyed believe 
that campaign contributions 
have a significant influence 
on a judge’s decision.38   

 
 

 
 According to a 2007 Zogby 

poll, 79% of business leaders 
believe that campaign 
contributions made to judges 
have at least some influence 
on their decisions in the 
courtroom, and 90% are 
concerned that campaign 
contributions and political 
pressure will make judges 
accountable to politicians and special interest groups instead of the law and the 
Constitution.39   

 
 
 Business leaders are also concerned that fears about money’s influence in the courtroom 

can cause real economic harm:  in a friend of the court brief submitted to the U.S. 
Supreme Court by the Committee for Economic Development and corporations 
including Intel, PepsiCo, and Wal-Mart, they argued that “where outsized contributions 
by parties create the perception that legal outcomes can be purchased, economic actors 
will lose confidence in the judicial system, markets will operate less efficiently, and 
American enterprise will suffer accordingly.”40 

 
 
 
 
 
 
 
 
 
 
 

Contributions have a significant  
influence on judges’ decisions. 

Contributions have at least some 
influence on judges’ decisions. 

texas state bar & texas supreme court 

zogby international, 2007 
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Perhaps most alarming is the fact that judges themselves are worried about money’s influence 
on judicial decision making.   
 
 

 Approximately 60% of New 
York State judges surveyed in 
2004 reported believing that 
campaign contributions raise 
reasonable questions about 
judges’ impartiality.41  

 
 
 

 
 In a 2002 survey of more 

than 2,400 state judges by 
Greenberg Quinlan 
Rosner Research, nearly 
half of those surveyed — 
46 percent — reported 
believing that judges’ 
decisions were influenced 
by campaign 
contributions.42  More 
than 70 percent of judges expressed concern about the fact that, “[i]n some states, 
nearly half of all supreme court cases involve someone who has given money to 
one or more of the judges hearing the case.”43  And more than 55 percent of state 
court judges believe that “judges should be prohibited from presiding over and 
ruling in cases when one of the sides has given money to their campaign.”44    

 
 
 

new york state judges, 2004 

Contributions raise 
reasonable questions about 
judges’ impartiality. 

greenberg quinlan rosner, 2002 

 
Concerned that litigants in half of 
supreme court cases have 
contributed to the sitting judges. 
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citizens united will spur enhanced special interest 
spending in judicial campaigns and exacerbate 
concerns that justice is for sale. 
 

Although spending by corporate and other special interests in judicial elections has already 
reached alarming levels, Citizens United promises to boost their spending even further.  Before the 
Supreme Court issued the decision, 22 states prohibited corporations from using treasury funds for 
campaign advocacy, and two more 
states strictly limited corporate 
expenditures.45   Some or all judges 
face elections in 21 of the 24 states 
in which Citizens United will 
invalidate restrictions on corporate 
spending.46   
 
 In those 21 states, it is 
likely that corporate spending will 
increase as a percentage of all the 
money spent in judicial elections, 
because in states where 
corporations have not been barred 
from election spending, their 
spending constitutes a significantly 
greater proportion of overall 
election fundraising than in states 
which previously restricted the use of corporate dollars. According to the National Institute for 
Money in State Politics: 
 

In the 22 states that restrict direct corporate donations to 
candidates, individual donors provided 48 percent of the money. 
Just 23 percent came from corporations . . . .  
 
[In contrast], in the six states that permit unlimited corporate 
donations, corporations provided 41 percent of the money, while 
individual donors gave just 23 percent.47  

 
 The prospect of increased corporate spending in judicial elections in the 21 states where 
Citizens United invalidated corporate spending bans is of particular concern because many of these 
states have already experienced some of the highest spending and nastiest races to date.  Moreover, 
even in states which have historically avoided the most egregious judicial electioneering, this year 
Citizens United may usher in a race to the bottom in terms of campaign finance practices.  For 
example: 
 

 Alabama is no stranger to expensive, contentious judicial elections, in spite of the fact 
that the state has historically strictly limited campaign spending by corporations.48  
Candidates for Supreme Court seats in Alabama, collectively, raised more money over 
the last decade than candidates in any other state.49  Special interest groups from across 
the political spectrum have been big spenders in Alabama, with business or conservative 

 Judges face elections 

 Judges do not face elections 

citizens united will invalidate restrictions 
on corporate election spending in 24 states 
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groups like the Business Council of Alabama (nearly $5 million from 2000-2009) and 
Alabama Civil Justice Reform Committee (almost $2.5 million) collectively outspending 
left-leaning interest groups, including the State Democratic Executive Committee (more 
than $5 million), and Franklin PAC (nearly $1 million).50  With three high court races 
this year in Alabama, special interest spending is sure to continue, and may escalate as 
corporations and unions can spend directly rather than funneling their money through 
third party groups.   

 
 Iowa, which has banned corporate election spending to date,51 has been largely spared 

the type of expensive, hard-fought judicial elections typical in other states. In part, this is 
because Iowa Supreme Court justices aren’t initially elected to the bench; they are 
appointed, and then stand for retention elections.  Iowa’s retention elections have 
ordinarily been relatively quiet affairs, but this year could be different.  Three justices in 
Iowa will face retention elections, and all three voted last year to strike down the state’s 
ban on same-sex marriage.  They have been highly criticized by conservative and 
Republican commentators, and are likely to face a well-funded campaign to persuade 
Iowa citizens to vote these justices off the bench. 

 
 Because Michigan has previously banned corporate and union election spending,52 these 

interests have sought to influence Michigan judicial elections through intermediary 
groups, including the Michigan Chamber of Commerce (with $2.88 million in 
independent television ads and $164,400 in direct contributions in the last decade) and 
the state parties (the Michigan Democratic Party spent $1.86 million on television ads 
and $219,000 in donations, and the Republican Party spent $613,000 on television ads 
and $217,233 in donations).53  After Citizens United, the corporate and union 
contributors to these intermediate groups will be free to spend directly, and it’s very 
likely they will.  A justice on Michigan’s high court recently wrote about the sharp 
“philosophical, personal, and sometimes frankly partisan cleavages” that separate its 4 
progressive and 3 conservative justices.54  One justice in each camp is up for election this 
fall,55 and special interests supporting one will oppose the other, with high spending on 
both sides.   

 
 The role of money in Ohio’s judicial elections has attracted significant criticism, though 

the state has historically banned direct campaign spending by corporations.56   A 2006 
New York Times study found both that Ohio justices routinely sat on cases after having 
received campaign contributions from the parties involved, and that they voted in favor 
of those contributors in 7 cases out of 10.  (One justice voted for his contributors 91% 
of the time.)57  One sitting justice, Paul E. Pfiefer, told the New York Times that he 
“never felt so much like a hooker down by the bus station in any race I’ve ever been in as 
I did in a judicial race.  Everyone interested in contributing has very specific interests.     
. . . They mean to be buying a vote.”58  This year, Justice Pfiefer is up for reelection, and 
given the green-light that Citizens United gave to direct corporate and union spending, it 
is unlikely the election process will be any more genteel. 

 
 Before Citizens United, Pennsylvania prohibited corporations from making any 

“contribution or expenditure in connection with the election of any candidate or for any 
political purpose whatever.”59  But that has not kept big money out of judicial elections 
in the Keystone State.  In 2009, Democrat Jack Panella broke a state record for 
individual fund-raising — spending more than $2.6 million dollars — but still lost to 
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Republican Joan Orie Melvin.60  Orie Melvin challenged Panella over his connections to 
his campaign supporters, lambasting him for taking $1 million from the Philadelphia 
Trial Lawyers Association and asking, “Is it pay-to-play? Is it justice for sale? I don’t 
know, but it sure sounds suspect.”61  Further questions about Pennsylvania’s judicial 
elections surfaced after the Panella-Orie Melvin contest when two of Orie Melvin’s 
sisters — including State Senator Jane Orie — were indicted for a series of campaign 
violations, including allegedly using public resources to support Orie Melvin’s campaign 
for the Commonwealth’s high court.62  The outsized role of money in Pennsylvania’s 
judicial elections and reports of campaign irregularities have led one prominent group, 
Pennsylvanians for Modern Courts, to advocate scrapping contested elections entirely 
and adopting a system of merit-based appointments.63  Editorial boards across 
Pennsylvania have echoed the calls to adopt merit selection; in the words of the 
Philadelphia Inquirer, “Pennsylvanians would have more faith in their judiciary without 
legal scandals and campaign-donor conflicts arising from judicial elections.”64 Legislation 
to amend Pennsylvania’s constitution to adopt merit selection is currently pending in 
both houses of the state legislature, and Governor Edward Rendell has recently urged 
prompt adoption of the bills, explaining that “The influence of big money in judicial 
elections has exploded in this decade, and it’s something we have to pay attention to 
because it has totally eroded public confidence in the judicial system.”65 

 
 As noted above, it was a case of extraordinary campaign spending in West Virginia that 

led the Supreme Court to declare last year that judges must recuse themselves from 
hearing the cases of their largest campaign supporters.  That case, Caperton v. A.T. 
Massey Coal Co., arose when the CEO of a large coal company, Don Blankenship, who 
was appealing a $50 million verdict against his company, spent $3 million of his 
personal funds to elect a judge to the appellate court.  (The judge won and cast the tie-
breaking, deciding vote to throw out the $50 million damages award.66)  Blankenship 
had to reach into his own pockets to support the judge of his choosing because, until 
Citizens United, West Virginia prohibited using corporate funds for electioneering 
purposes.67  Now, a litigant in Blankenship’s shoes will not be limited to using his own 
money to influence a judicial election; he’ll be able to use millions in corporate treasury 
funds, without limitation.  Increased corporate spending will place additional pressure 
on West Virginia judges, who already struggle to avoid favoring campaign supporters.  
As Richard Neely, a retired chief justice of West Virginia’s high court, put it, “[i]t’s 
pretty hard in big-money races not to take care of your friends.  It’s very hard not to 
dance with the one who brung you.”68 

 
 Despite a ban on corporate election spending,69 runaway spending in Wisconsin court 

races led the state legislature last year to adopt a system of public financing for judicial 
elections.70  The vote for public financing took place against the backdrop of a months-
long, scorched-earth battle in the state’s high court over rules governing when justices 
are disqualified from the cases of campaign supporters.  The court ultimately adopted — 
by a razor-thin, 4-3 vote — a rule that flies in the face of the U.S. Supreme Court’s 
Caperton decision:  it provides that campaign spending alone is never a sufficient basis to 
for a judge’s disqualification.71  The controversial rule was actually drafted and proposed 
to the court by a special interest group, Wisconsin Manufacturers and Commerce, or 
“WMC,” that has spent more in Wisconsin judicial elections over the last decade than 
any other group.72  Indeed, in 2007 and 2008, WMC spent approximately $4 million to 
elect two of the four justices in the majority voting for the new disqualification rule it 
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wrote,73 leaving critics of the new rule to complain that WMC had achieved what it had 
“pursued relentlessly for years:  A bought-and-paid-for conservative majority [on] the 
Wisconsin Supreme Court.”74 

 
These examples of excessive spending in judicial elections are troubling enough, and they all 

took place in states that previously restricted direct corporate spending in elections.  In each of those 
states — as in 14 others that elect judges and have banned corporate election spending — 
unrestricted corporate and union spending is now the law of the land.   

 
Special interest spending is almost certain to increase in these states, placing ever greater 

strains on an already challenged court system.  State judiciaries can ill afford increased public 
skepticism about their impartiality, since their very legitimacy depends on a reputation as an 
impartial, neutral, and bias-free forum.75  Empirical research confirms that the public perception of 
unfair treatment “is the single most important source of popular dissatisfaction with the legal 
system,”76 and with three-quarters of all Americans believing that the biggest spenders in judicial 
elections have a home-field advantage in the courts, increased spending in judicial elections will only 
further undermine the public’s confidence. 
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conclusion 
 

Chief Justice Rehnquist once called our court system the “crown jewel” of our American 
experiment, but the judiciary is threatened as never before.  Corporations, unions and other special 
interests believe that the most efficient way to buy influence is to control the bench:  as an Ohio 
union official put it two decades ago, “We figured out a long time ago that it’s easier to elect seven 
judges than to elect 132 legislators.”77  With its opinion in Citizens United, the Supreme Court has 
sanctioned even greater, more transparent attempts to capture the bench.   

 
States must respond, and quickly.  To counter the perception — and potential reality — that 

justice is for sale, states should consider the following: 
 

Adopting Public Financing for Judicial Campaigns.   
 

As the President of the American Bar Association recently noted, “[a] judicial system that 
requires judges to solicit contributions from interests appearing before the court risks removing the 
blindfold from the eyes of Lady Justice.”78  To get judges out of the unseemly business of dialing for 
dollars, states should adopt systems of public financing.   

 
North Carolina became the first state to enact a voluntary public financing program for 

judicial campaigns in 2002.  Public financing has now been in place there for three complete election 
cycles (2004, 2006, and 2008), and has been highly successful.  Thirty-one of the 41 candidates 
competing for seats on the state Supreme Court or Court of Appeals during those years participated 
in public financing (and three other candidates applied to participate, but did not qualify).79  As the 
2010 judicial election season gets underway, all 12 eligible judicial candidates have declared their 
intent to participate in the North Carolina’s public financing program.80   Moreover, participation 
has been high across demographic lines:  challengers and incumbents, men and women, whites and 
African Americans, and Democrats and Republicans have all participated in high numbers.  And, 
even in these economically challenging times, the program has remained solvent.81       
 

Other states have followed — or are considering following — North Carolina’s lead.  New 
Mexico adopted public financing for appellate judges in 2007,82 Wisconsin followed suit in 2009,83 
and West Virginia recently adopted a pilot program that will provide public financing for state 
supreme court races in 2012.84  Other states whose judges are elected should adopt public financing 
for their elections.  Such programs remove the potential for conflicts of interest in the courtroom 
when judges raise money from the parties and lawyers who appear before them.   

 
Judicial public financing is embraced by the public.  The year before the Wisconsin 

legislature passed judicial public financing, two-thirds of voters in the Badger State reported favoring 
such a system.85  North Carolina’s system, too, has strong public support, according to a 2005 poll, 
which showed that 74 percent supported the program.86  And public financing is popular with 
judicial candidates:  as North Carolina Court of Appeals Judge Wanda Bryant said, public financing 
“makes all the difference. I’ve run in two elections, one with campaign finance reform and one 
without. I'll take ‘with’ any time, any day, any where.”87 
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Codifying Robust Disclosure and Recusal Rules.   
 
When it disqualified a West Virginia judge from hearing the case of his $3 million 

benefactor in Caperton,  the U.S. Supreme  reaffirmed that an impartial, unbiased tribunal is the sina 
qua non of due process of law.  With unprecedented levels of money flowing into judicial elections, it 
is all the more important for states to adopt strict disqualification rules to ensure that judges do not 
hear cases when their impartiality might reasonably be questioned.  Writing for the majority in 
Caperton, Justice Anthony Kennedy made clear that states are permitted to require recusal even when 
circumstances do not rise to constitutional significance, noting that “States may choose to ‘adopt 
recusal standards more rigorous than due process requires, and censure judges who violate these 
standards.’”88  Various states have examined their recusal guidelines since Caperton, with Michigan 
and Wisconsin among the first to adopt broad changes to their disqualification rules.89    

 
The Brennan Center has long advocated reforming state recusal practice, and we have put 

forward several procedural and substantive reforms.90  Among the key proposals are ones designed to 
enhance disclosure — both by litigants and by judges.  Without robust disclosure of the spending 
involved in judicial campaigns, meaningful recusal practice is impossible.  Thus, states should require 
judges, at the outset of litigation, to disclose any information regarding campaign statements and 
campaign contributions, which potentially impact their impartiality in any given case.  To further 
assist judges in determining whether grounds for disqualification exist because of campaign spending, 
states should require litigants and their attorneys to file a disclosure affidavit at the outset of 
litigation, in which they list any campaign contributions to or expenditures in favor of presiding 
judges or judicial candidates against whom the presiding judges have competed or will compete (or to 
state that no such contributions or expenditures have been made).  

 
Just as public financing addresses the role of money on the front end of the election process, 

strict disclosure and disqualification rules address money in the courtroom on the back end of the 
process.  States should strengthen their disclosure and disqualification procedures, to ensure that 
judges do not preside over the cases of their biggest campaign supporters. 

   
 

Replacing Contested Elections with Appointment and Retention Elections.   
 
Given the price tags associated with judicial elections in many states, various judges, lawyers 

and policy makers advocate doing away with contested elections all together, and replacing them with 
so-called merit systems, in which judges are screened by nominating commissions, appointed by the 
governor, and then subject to periodic retention elections.   

 
Retired Justice O’Connor, who is chairing an initiative at the Institute for the Advancement 

of the American Legal System that seeks to eliminate contested judicial elections, has been an 
outspoken proponent of replacing elections with merit systems.  She has explained that, “What the 
people need and want at the end of the day is a fair and impartial judiciary, one that’s qualified, fair 
and impartial. . . . It is much more difficult to achieve that by using popular campaign-funded 
elections.”91  U.S. Supreme Court Justice Ruth Bader Ginsburg recently echoed Justice O’Connor’s 
position, calling for an end to judicial elections at a meeting of the National Association for Women 
Judges.92   
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In November, voters in Nevada will be presented with a ballot initiative to eliminate that 
state’s contested judicial elections, and groups are pushing similar initiatives in other states, including 
Pennsylvania, Ohio and Minnesota.93  While efforts to replace judicial elections with merit selection 
systems have struggled to find broad public support in past years, with the volume of money that has 
flooded judicial elections in the last several election cycles, we may have reached a tipping point in 
which a majority of citizens conclude that the only way to fix judicial elections is to eliminate them 
entirely. 
 

* * * 
 
 Some states may ultimately choose to dispense with contested elections all together, while 
others may prefer to reform existing election systems by adopting public financing and strengthening 
disclosure and disqualification rules.  While the particular solutions that are appropriate in one state 
may not make the most sense in another, it is true in every state that inaction is not an acceptable 
choice.  The transformation of judicial elections over the last decade, with ever-increasing spending 
and growing involvement of special interest groups seeking to influence the bench, has led to an 
unprecedented level of public skepticism that state judges apply the law evenly, fairly, and without 
bias.  Reforms are needed, now, to restore the public’s faith in the state courts. 
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