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Introduction
The gun debate overwhelmingly focuses on whether and how gun regulation can prevent death and physical
injury. But armed protests in legislatures and in the streets show that guns can do more than inflict physical
injury. Gun regulation can protect the public sphere on which a constitutional democracy depends.
Recognizing that government regulates guns to prevent social as well as physical harms is a critical first step in
building a constitutional democracy in which citizens have equal claims to security and to the exercise of
liberties, whether or not they are armed and however they may differ by race, sex, or viewpoint. We reason from
this principle in our forthcoming article, When Guns Threaten the Public Sphere: A New Account of Public
Safety Regulation Under Heller, 1 on which this essay draws.

Reframing the Gun Debate
Too often, the gun debate is presented as if there are constitutional rights on one side (that of gun owners) and
only public health and policy interests on the other. But as the recent assaults on sites of democracy make clear,
there are constitutional arguments on all sides. As Justice John Paul Stevens recognized, “in evaluating an
asserted right to be free from particular gun-control regulations, liberty is on both sides of the equation. . . .
Your interest in keeping and bearing a certain firearm may diminish my interest in being and feeling safe from
armed violence.” 2 While some gun owners seek reassurance in owning or carrying guns, expanding gun rights
without attention to the rights of others risks putting the interests of the armed above those of the unarmed and
interfering with others’ freedom to speak, assemble, worship, and vote without fear. Protecting Americans’
equal freedom to engage in these social practices is a goal of gun regulation no less than the saving of individual
lives.
Unfortunately, the full stakes of gun regulation are obscured by conventional ways of reasoning about gun
rights. The modern Second Amendment right, as interpreted by the Supreme Court in District of Columbia v.
Heller (2008), 3 assumes a paradigmatic scene of gun use. In Heller, the Court held that the Second
Amendment “elevates above all other interests the right of law-abiding, responsible citizens to use arms in
defense of hearth and home.” 4 Following what was then the popular understanding of the Second Amendment,
the Court defined the Amendment’s “core” as man’s interest in defending himself and his family, which, the
Court noted, was “most acute” in the home. 5 The Court struck down a ban on handgun possession, reasoning
“that the American people have considered the handgun to be the quintessential self-defense weapon,”
explaining that a handgun “is easier to use for those without the upper-body strength to lift and aim a long gun”
and “can be pointed at a burglar with one hand while the other hand dials the police.” 6 The paradigm scene for
Justice Antonin Scalia’s “originalist” account of the Second Amendment was a “law-abiding citizen” defending
his household against a criminal invader. 7
Heller’s distinctive focus poses a threat because the Court — changed by Trump appointments — is poised to
expand constitutional protections for gun rights outside the home, without taking into account how the practice
of public carry has changed in the last decade. “Open carry” advocates have sought, self-consciously and with
some success, to normalize the presence of firearms in public spaces, from Starbucks to Walmart. 8 (The
National Rifle Association initially called this movement “downright weird,” 9 but quickly backed down. 10)
Heavily armed right-wing groups, many explicitly invoking gun rights rhetoric, have dominated public spaces
in scenes ranging from the Bundy ranch protests in 2014 to Charlottesville in 2017 and, more recently, a
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growing number of “gun sanctuary” rallies, Covid-19 lockdown demonstrations, and Black Lives Matter
counterprotests. Law enforcement officials have broadly deferred to the firearms displays of these massed
crowds dressed in paramilitary gear, leading observers to highlight the unequal enforcement of gun laws along
racial and political lines. 11
These scenes raise different questions than the scene of home defense on which Heller focused. In this new
class of cases, law-abiding Americans are not wielding guns against criminals invading their homes. Though
armed protesters may speak Heller’s language of home defense, armed protesters invading Charlottesville or
the Michigan legislature, massing in gun sanctuary demonstrations, or “patrolling” Black Lives Matter protests
are bringing their guns to public spaces inhabited by others with whom they disagree, often with the specific
intention of claiming and dominating those spaces. Some subscribe to the “insurrectionist theory” of the
Second Amendment, casting themselves as defending the republic against its enemies. 12 But many simply read
public life — including disagreement in democratic politics — through Heller’s lens: threats, however an
individual identifies them, authorize self-defense, and that in turn means guns.
Public health arguments for gun control do not fully capture all the harms these incidents inflict. Following the
same script as the armed protesters who forced Michigan’s legislature to temporarily shut down in the spring of
2020, 13 Stop the Steal protesters invaded the U.S. Capitol in January of 2021, and the nation witnessed its
leaders crouched under benches to avoid attack, unable to count the electoral vote. These threats and assaults
— and the failure to evenhandedly police them — transform the public sphere. The escalating threat of violence
under which we are living grows out of and exacerbates political mistrust and polarization. 14 Weapons caught
in this cycle no longer threaten individual lives only, if they ever did. Gun regulation becomes a defense of the
body politic.
As gun rights advocates expand practices of gun use and urge the Supreme Court to extend Heller’s
constitutional protections to public carry outside the home, advocates of gun regulation too often focus
exclusively on physical injury. There are compelling reasons to be horrified by the mass shootings, intimate
partner violence, and daily homicides that account for roughly 40,000 deaths and 100,000 injuries in the
United States every year. 15 But we need an account of public safety that encompasses those harms and more.

What Is Public Safety?
What we need is an account of public safety that is concerned with preventing the social as well as physical
injuries that guns can inflict. In a constitutional democracy, government has authority to regulate weapons not
only to save lives but also to prevent gun use that threatens and intimidates without inflicting physical injury —
not only when armed masses flood the legislature (Washington, DC, or Michigan) or when individuals pull guns
on citizens in a protest march (St. Louis), but also when people use guns to assert coercive control over intimate
partners or to threaten those who are learning, working, or praying (everywhere). We regulate guns not only to
protect life but to protect Americans’ equal freedoms to speak, assemble, worship, and vote without fear.
Is there a constitutional basis for this expanded account of public safety? Gun rights supporters regularly claim
that constitutional history elevates the rights of armed citizens over all others. It does not. As we show in When
Guns Threaten the Public Sphere, for centuries, the Anglo-American common law has regulated weapons not
only to keep members of the polity alive but to protect their liberties against weapons threats and to preserve
public peace and order. William Blackstone wrote that “riding or going armed, with dangerous or unusual
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weapons, is a crime against the public peace, by terrifying the good people of the land.” 16 The “peace” that the
law protected included more than physical safety. Blackstone explained that “terrifying the good people of the
land” — not just attacking them — was “a crime against the public peace.”
That regulatory tradition has long shaped state and federal law. Critically, our article demonstrates that it also
grounds the understanding of the Second Amendment set forth in Heller, where Justice Scalia specifically
invoked it as a basis for reasoning about the regulation of guns. In explaining the government’s power to
regulate arms, Justice Scalia emphasized that “nothing in our opinion should be taken to cast doubt on
longstanding prohibitions” like those “forbidding the carrying of firearms in sensitive places such as schools
and government buildings.” 17 Invoking Blackstone and other authorities, Heller recognized that weapons
regulations can prevent terror and preserve the peace.
Recovering that tradition and emphasizing the constitutional stakes of securing public safety can change the
way that gun laws are enacted, litigated, and enforced. Legislatures seeking to fully enforce the public interest
in regulation can draft laws specifically tailored to preventing intimidation: prohibiting guns at polling places, 18
for example, or limiting open carry, or tightening restrictions on armed domestic abusers, who use guns inside
and outside the home to threaten, coerce, and terrorize their victims even more often than to kill them. 19
Advocates for guns have seized on the events of the past year — especially racial justice protests — as occasion
to argue for an expanded right to keep and bear arms. 20 Some scholars argue that the state has no monopoly on
tools of violence, “especially in times of emergency and civil unrest;” 21 they contend that armed self-defense is
critical “in a time of lawless violence” 22 and that “in the absence of a viable, effective police presence, [it is] in
practice the primary mechanism citizens have to protect themselves, their businesses, their employees, and
their property from violence” 23 or from “tyrannous factions.” 24 Such arguments effectively read the racial
justice protests through Heller’s law and order lens, coding them as crime rather than speech or assembly.
Doing so obscures the harms to public life that public carry can inflict, and it privileges the claims of citizens
who rely on guns — rather than gun laws — to respond to fears of violence. Reading all gun use through the lens
of self-defense defers reckoning with the increasing role that guns are playing in our politics, and it obscures
how guns, and the enforcement of gun laws, reflect and enforce inequalities of many kinds.
Open carry protests in the last year have made starkly evident that law enforcement responds in different ways
depending on the race and viewpoint of the protesters. 25 Deference to gun displays is not mandated by the right
to keep and bear arms, as many suppose, but results from a systematic privileging of some people’s safety and
security over that of others in ways not mandated by Heller or the common law tradition on which it draws. Calls
to increase law enforcement undoubtedly raise concerns about exacerbating inequalities and the carceral state.
We can start by demanding evenhanded enforcement of the law. Failure to enforce the law against those who
dominate the public sphere by force of arms further inscribes another kind of inequality — one in which armed
citizens, who are overwhelmingly white and male, exclude others from full participation in democratic life.
It does not have to be this way. Guided by core principles of our constitutional democracy and traditions
informing the Second Amendment itself, government can enact and enforce gun laws that secure public and
private spaces for equal enjoyment by all citizens. Given the commitments that define our constitutional
democracy, government can regulate weapons to ensure that all persons have equal claims to security and to
the exercise of liberties, whether or not they are armed and however they may differ by race, sex, or viewpoint.
This debate is not limited to the federal courts. The debate over the kind of public safety that will protect all —
not some — must also unfold in constitutional politics where it can guide lawmaking and law enforcement.
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Politics at Gunpoint
The relationship between guns and democratic lawmaking is reciprocal in underappreciated ways. Public
debate focuses on how lawmaking can shape gun use. But, as we show, there are many ways in which gun use
has come to shape lawmaking. Increasingly, citizens (and sometimes politicians) deploy guns in ways that
change how stakeholders and lawmakers engage with each other in politics. Understanding that influence is an
essential part of accounting for the role of guns in democratic life.
Supporters of gun rights have long argued that the right to keep and bear arms is in some sense “pre-political,” by
which they mean that it is a natural right with which men are endowed prior to politics, and therefore it is a right
that is outside the reach of democratic control. In Heller, Justice Scalia emphasized his conclusion that the Second
Amendment “codified a pre-existing right,” quoting United States v. Cruikshank (1876) for the proposition that
“[t]his is not a right granted by the Constitution. Neither is it in any manner dependent upon that instrument for
its existence. The [S]econd [A]mendment declares that it shall not be infringed.” 26 This frame places guns beyond
not only democratic lawmaking but beyond the reach of judges interpreting the Constitution as well.
Today, one hears similar strains in the arguments of those who invoke insurrectionist theories to suggest that
the right to keep and bear arms (broadly understood, of course) is legitimately deployed against political
developments they regard as threatening or tyrannical. As we note above, such arguments still invoke the
language of self-defense — hence the emphasis is on “violence” and threat — but the paradigm has shifted. The
right to keep and bear arms becomes self-defense against politics.
Those who would defend bodies — and the body politic — against gun threats must grapple with this frame.
This means recognizing that guns are “pre-political” in a different sense — not because they are immune from
democratic lawmaking, but because they shape and distort it. As many of the contributions to this symposium
demonstrate, gun use can transform the public sphere not through public reason but through shows of force.
And it is not merely gun regulation that guns target, but other forms of lawmaking. The Michigan and
Washington, DC, riots, after all, were not protesting attempts at gun regulation, but Covid-19 lockdown
measures and the ratification of the presidential election results.
While Justice Scalia took guidance from Cruikshank (a case, it should be noted, that involved mass murder
committed by an armed white mob), 27 another Supreme Court decision from that era presents a different
paradigm. In Presser v. Illinois (1886), 28 the Supreme Court upheld the government’s power to regulate a
citizen militia group seeking to parade with arms: “The right voluntarily to associate together as a military
company or organization or to drill or parade with arms, without, and independent of, an act of [C]ongress or
law of the [S]tate authorizing the same, is not an attribute of national citizenship. . . . Under our political system
[such acts] are subject to the regulation and control of the [S]tate and [F]ederal governments, acting in due
regard to their respective prerogatives and powers.” 29 Those prerogatives and powers, we have shown, include
the right to preserve public peace and order — not just to save lives.
Building on our prior work, our observations here all come back to a single theme: a constitutional democracy
must define the legitimate use of guns rather than allowing gun uses to define the legitimate boundaries of
constitutional democracy. Doing so means recognizing the traditional and legitimate role of weapons laws in
protecting not just individual bodies from physical harm but the body politic from threats to public order.
We are grateful to Eric Ruben for organizing this conference, to the Brennan Center for generously supporting
it, and to our fellow participants for their insight.
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