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Introduction

After Donald Trump supporters breached the U.S. Capitol on January 6 wielding weapons including tasers,
chemical sprays, knives, police batons, and baseball bats, Sen. Ron Johnson (R-WI) remarked that the
insurrection “didn’t seem . . . armed.”" Johnson, who is A-rated by the National Rifle Association (NRA),?2
observed, “When you hear the word ‘armed,” don’t you think of firearms?”3 For many, the answer is likely
yes.

This essay describes how the gun rights movement has contributed to the conflation of arms and firearms. In
doing so, it shows how that conflation is flatly inconsistent with the most important legal context for arms —
the Second Amendment. Neglecting non-gun arms obscures how Americans actually own, carry, and use
weapons for self-defense and elevates guns over less lethal alternatives that receive constitutional protection
under District of Columbia v. Heller.* Now is the time to place gun rights into the broader Second
Amendment context, on the eve of the Supreme Court’s next big Second Amendment case, New York State
Rifle & Pistol Association v. Corlett.®

Heller’s Definition of Arms and
Its Potential Implications

The Second Amendment protects arms, not firearms,® and in Heller, the Supreme Court defined an arm as any
“[w]eapon[] of offence” or “thing that a man wears for his defence, or takes into his hands,” that is “carr[ied]

. .. for the purpose of ‘offensive or defensive action.”” The Court explained that “the Second Amendment
extends, prima facie, to all instruments that constitute bearable arms.”® Heller referenced both knives and
bows and arrows.® Plain meaning and Heller thus point to a Second Amendment that protects much more
than firearms.

Courts after Heller acknowledge this result. In 2016, in Caetano v. Massachusetts, every Justice agreed that a
Massachusetts court erred when it reasoned that stun guns are not arms.' The Supreme Court explained that
Heller both “rejected the proposition that only those weapons useful in warfare are protected” and embraced
protection for weapons “that were not in existence at the time of the founding.”"" Consistent with both Heller
and Caetano, lower courts have concluded that the Second Amendment also covers knives, tasers, and police
batons. Chemical devices like pepper spray almost surely count too, as — arguably — do lawfully owned objects
not designed as weapons but possessed or used as them, like many common knives and baseball bats. 2

The scale of Second Amendment arms puts firearms into context. To be sure, Americans possess hundreds of
millions of guns.'® But researchers trace most firearms to multiple-gun owners, and about half to “super-
owners” — the 3 percent of the adult population that owns 17 guns on average.' Most eligible Americans do not
possess firearms, and the percentage of households that do has dropped in recent decades, according to one
commonly cited survey, from 47 percent in 1980 to 31 percent in 2014."% On an individual level, that survey
found that only 22 percent of American adults own a firearm; 78 percent do not.'® Far more people own knives
for the basic reason that they have broader utility in day-to-day life. Some Second Amendment scholars have
called knives “the most common ‘arm’ in the United States.”1”

The decision by most Americans not to own a firearm does not mean that those people don’t care about self-
defense or weapons. Rather, many Americans simply choose not to have a gun. In this regard, as Professors
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Philip J. Cook and Kristin A. Goss have observed, “[g]un owners are not a representative sample of the
American public.”'® Polling on non-gun weapons ownership and carrying is underdeveloped (most surveys
about weapons focus solely on guns), but according to at least one poll, women and liberals are much more
likely to carry pepper spray or mace than guns; the opposite is true when isolating for men and conservatives.'®
Gun carrying also varies markedly by region — it is more common in the South, for example, than in other parts
of the country.?®

Meanwhile, data about how self-defense — which Heller called the “core” of the Second Amendment?' —
actually happens on the ground reflects a limited role for guns. Despite exorbitant estimates to the contrary,?2
the best evidence suggests that very few self-defense confrontations involve a firearm. According to the
National Crime Victimization Survey, fewer than 1 percent of crime victims report attempting to use a gun in
self-defense, and roughly the same percentage report attempting self-defense with another weapon.?

Judges and scholars have yet to fully acknowledge, let alone process, what a holistic assessment of arms and
self-defense practices means for the Second Amendment. I address some potential implications elsewhere,?*
but for present purposes I briefly summarize here two ways that appreciating the breadth of arms might
translate to less constitutional protection for firearms.

First, Heller’s essential holding was that private self-defense, and not militia service, is the “core” of the Second
Amendment.?® Since the time of the Second Amendment’s enactment and before, self-defense law reflects a
commitment to shepherding conflicts away from unnecessary lethal violence.?® For example, the first reported
self-defense case in the United States, State v. Wells, rejected a self-defense claim in part because the defendant
chose a weapon — a club — that was unnecessarily lethal in light of equally accessible alternatives.?” Second
Amendment law arguably should not stray from the law governing its core purpose of self-defense, in which
case firearm possession and carriage for self-defense might be less constitutionally protected than the
possession and carriage of less lethal arms.

Second, Heller suggested that weapon popularity for self-defense is relevant to the constitutional analysis but
concluded that the “American people have considered the handgun to be the quintessential self-defense
weapon” and “the most popular weapon . . . for self-defense in the home.”?® Available data calls this assertion,
which was purely conjectural, into question. If weapon popularity matters for the Second Amendment, then
handguns — and firearms more generally — may be less protected than Heller suggests.

Of course, Second Amendment doctrine is highly contested, and any potential constitutional implications of
arms writ large will be disputed. This brief discussion is neither exhaustive nor conclusive, either in terms of
legal implications or counterarguments.?® For present purposes, my goal is more modest: first, to establish that
Heller protects more than guns despite the common conflation of “arms” and “firearms,” and second, to suggest
that the breadth of arms arguably should inform how courts implement the Second Amendment.

The Gun Rights Movement and
the Popular Conception of Arms

“It’s literally in our Constitution for me to be able to own a gun,” a man recently commented when asked about
restrictions on firearm possession.3 Of course, literally the Second Amendment protects the right to keep and
bear “arms,” and the Supreme Court in Heller made clear that “arms” is not the same as “firearms.” But despite
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that legal understanding, a different process — one in which social contestation can be more important than
judicial opinions — shapes the popular understanding of arms. And as Professor David Cole observes, the NRA
has “dominated the nation’s debates about gun rights” for decades,?' and it and other gun rights groups
prominently equate gun rights and arms rights.

The NRA holds itself out as a defender of the right to keep and bear arms, but the group’s advocacy focuses on
guns, not arms generally. The website for the group’s Civil Rights Defense Fund, for example, notes how it was
formed to “establish[] legal precedents in favor of gun owners.”32 This should come as no surprise; the
organization is not, after all, the National Arms Association. Another major gun rights group, the Second
Amendment Foundation (SAF), co-opts the Second Amendment in even more transparent form — its very
name. Lest there be doubt, SAF’s mission is to “promot[e] a better understanding about our Constitutional
heritage to privately own and possess firearms.”33

Politicians supported by gun rights groups similarly assume that the Second Amendment is just about guns. In
fact, the Republican Party’s official platform conflates gun rights and Second Amendment rights:

We uphold the right of individuals to keep and bear arms, a natural inalienable right that predates the
Constitution and is secured by the Second Amendment. Lawful gun ownership enables Americans to
exercise their God-given right of self-defense for the safety of their homes, their loved ones, and their
communities.3*

Policies endorsed by elected officials thus often invoke the Second Amendment while ignoring non-gun
weapons. The “Second Amendment sanctuary” movement is one example. Recently, hundreds of jurisdictions
across the country have announced themselves to be Second Amendment sanctuaries,® vowing to uphold the
right to keep and bear arms. Nebraska’s Republican governor declared his entire state a Second Amendment
sanctuary.3® Texas politicians are attempting to do the same.% The status of being a Second Amendment
sanctuary, however, is not about arms generally but about guns specifically. As Texas Governor Greg Abbott
exclaimed, it is crucial “to erect a complete barrier against any government office anywhere from treading on
gun rights in Texas” because “Second Amendment rights are . . . under attack.”® The proposed Texas bill
notes that “[t]Jhe Second Amendment to the United States Constitution guarantees the right of the people to
keep and bear arms,” and then goes on to prohibit state and local government officials from enforcing any

federal law “that purports to regulate a firearm, a firearm accessory, or firearm ammunition.”3°

And, similarly, when discussing arms and arms rights in the public square, people frequently assume that
arms equal guns. In June 2020, for example, a couple pointed guns at Black Lives Matter protesters on the
sidewalk in front of their home, leading to criminal charges.4® Thereafter, NRA spokeswoman Dana Loesch
invited the couple onto her podcast, during which one of the gun wielders explained, “We’ve got a right to bear
arms.”* The attorney general of Missouri agreed, complaining that “[c]itizens shouldn’t be targeted for
exercising their #2A right to self-defense.”#? Other commentators and politicians, including then-President
Trump, amplified that sentiment.*® Per usual, no one seemed to consider whether the couple could have
exercised their right to keep and bear arms (or their right to self-defense) with a less lethal weapon than the
guns they brandished.

On the issue of the public understanding of what counts as an arm, as much as any other, the gun rights

movement exerts substantial influence. Put simply, “the object of the [Second Amendment] right morphs from

‘arms’ into ‘guns.”%4
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The Interrelationship of Legal and
Popular Conceptions of Arms

The preceding sections took Heller at its word as demanding a definition of arms uninfluenced by the modern
gun rights movement. Justice Antonin Scalia’s majority opinion was celebrated as “the finest example of what
is now called ‘original public meaning’ jurisprudence ever adopted by the Supreme Court.”# The opinion set
out to discern how the Second Amendment’s text would be understood by “ordinary citizens in the founding
generation.”® But another interpretation could have profound implications for whether the gun rights
movement’s influence regarding the popular conception of arms might ultimately bleed into constitutional
law.

Despite Scalia’s professed methodology, we can also understand his opinion for the majority as an example of
the modern understanding of the right to keep and bear armes, itself heavily influenced by the gun rights
movement. Shortly after the Court decided Heller, Professor Reva Siegel described how “Heller’s originalism
enforces understandings of the Second Amendment that were forged in the late twentieth century through
popular constitutionalism.”#4” Professor Cole similarly has argued that “the NRA almost certainly had more
responsibility for the result in Heller than did ‘originalist’ theory.”4®

Accounts of the NRA’s and other gun rights groups’ success in changing the Second Amendment narrative
between the 1970s and Heller amply support these conclusions. The second half of the Second Amendment’s 277
words adorns the lobby of the NRA’s headquarters,*® and beginning in the 1970s, the organization began a
remarkable campaign to loosen gun regulations around the country in the name of the right to keep and bear
arms. Many states amended their constitutions to expand protection of arms rights and passed laws
normalizing gun carrying as a constitutional right.5° The NRA rewarded politicians who supported gun rights
and punished those who did not. Meanwhile, the group funded scholarship that “chang[ed] the academic
landscape” by the time the question of whether the Second Amendment protects an individual right reached the
Supreme Court.%! Similarly, “[a]s a result of the NRA’s efforts at the national level, both the executive branch
and Congress had endorsed an individual-rights view of the Second Amendment by the time the Supreme Court
addressed the issue.”5?

Those efforts permeate Heller. The historical record did not change in the decades before Heller, and it
provides at best ambiguous support for the majority in any event.%® But the terms of the popular and legal
debate about the Second Amendment had shifted. In 1991, former Chief Justice Warren Burger called the
individual rights view of the Second Amendment “one of the greatest pieces of fraud, I repeat the word
‘fraud,” on the American public by special interest groups that I've ever seen in my lifetime.”% By 2008, fraud
or no fraud, 73 percent of the American public agreed that the right to keep and bear arms protects an
individual’s right to possess a gun.® That year, the individual rights view became the law of the land in
Heller.

Accounts of the gun rights movement’s influence on the understanding of the Second Amendment frequently
end with the triumph of the individual rights view in Heller. Yet the social movement conflict did not end in
2008; it is now more pronounced than ever. And within that conflict, people overlook the fact that Americans
exercise Second Amendment and self-defense rights with non-gun arms. That neglect gets reflected in policies
expanding gun rights. Furthermore, if Heller’s popular constitutionalism is a guide, the legal understanding of
“arms” could follow suit. Indeed, as if anticipating this result, the 1999 edition of Black’s Law Dictionary added
an entry for “right to bear arms”: “The constitutional right of persons to own firearms.”%
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Conclusion

The myopic focus on guns in Second Amendment discourse has yet to receive clear endorsement by the
Supreme Court, which has recently agreed to hear the next big Second Amendment case, New York State Rifle
& Pistol Association v. Corlett.%” The lead plaintiff in that case is an NRA affiliate and thus the challenged law is
a gun law. The risk of concretizing an unduly gun-centric Second Amendment, consistent with the gun rights
movement’s conception, is as real as ever.

At first blush, many people (and especially advocates for nonviolence or gun safety) might balk at the
suggestion that more weapons than guns have Second Amendment status. Endorsing constitutional protection
for non-guns evokes the melee scenes out of Gangs of New York,%® not to mention the January 6 armed
insurrection. But privately owned non-gun weapons are almost always less lethal than guns. The U.S. Capitol
breach surely would have been deadlier if the pro-Trump mob carried firearms, which a militia group allegedly
stashed at a nearby hotel.%® It is thus worth considering whether a path to less lethal violence lies in expanding
the conversation beyond guns to the range of less lethal weapons used for self-defense. Unless the public and
legal discourse shifts, policy and constitutional doctrine could be created that assume, as Sen. Johnson did after
the January 6 insurrection, that firearms are the only arms that matter.

Thanks to Joseph Blocher, Susan Liebell, and Darrell Miller for their comments, to Doug Brown for excellent
research assistance, and to Stephanie Sykes for superb editorial suggestions.
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