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Introduction

When, in a pandemic mindset, I think of the right to bear arms, my three rescue dogs come to mind. I initially
imagined that being home with them would usher in an era of canine calm and happiness because the family
would be together. As I and many other dog parents discovered, however, quarantine would mean greater
canine vigilance: ferocious barking at the mail carrier, every passing jogger, and each crowing bird who settled
within 30 feet of the house. The most stressful to listen to is Chewy, a scrappy mutt with a high-pitched voice.
When he is not trying to frighten away all living creatures, he spends much of his time hiding under the bed,
under the treadmill, or next to the washing machine. It occurred to me recently that the intensity of his anxiety
is quarantine-induced. I have come to think of him as a trigger-happy marksman.

The impact of the quarantine on my dogs’ nervous systems falls within the law of unintended consequences. I
have noticed canines’ strange behavior in general. Other dogs will bark at me ceaselessly and angrily as I walk
by their homes with Chewy or one of his brothers. It occurred to me that when humans are in the house, dogs
may think of themselves as “on call.” Their job is to protect their humans because we seem vulnerable by virtue
of our relatively poor hearing and weak sense of smell." When I used to leave the house to go to work, I was
actually giving them a rest. They missed me, but they also knew that they would have a break from guarding
their defenseless best friend. The middle-aged man delivering groceries could be a murderer.

On a National Public Radio show, I heard a woman tell a story about her dog. He too became extremely volatile
and anxious at people delivering the many packages that his mom was ordering. One day, he got loose when she
opened the door, and he bit a little girl. The woman on the radio decided to have her dog put to sleep. She said
it felt very different from putting down a terminally ill pet because her dog was healthy and loved her and
thought he was protecting her. He would not benefit from dying. I wish she had not killed her dog, but I do not
know what her options were. I am certain that she never dreamed that being home with him in quarantine
would lead to her ending his life.

The unexpected turns in our dogs’ existences have many parallels. Everyone has some idea in their head
about how things will work out. People decide to marry because they have a fantasy of love, commitment,
safety, and care. Yet between 40 and 50 percent of marriages end in divorce.2 The reality falls short of the
fantasy. And yet that all seems irrelevant to two people madly in love and wanting to be together for the rest
of their lives. They know about the prospect of a failed marriage, but they assume that their fantasy will
prove real.

The Gun Fantasy (and Others)

People have a fantasy about guns, too. For some, it is that a would-be victim, perhaps a weaker person just
living her life, could use a gun to guard against a predator. Maybe someone breaks into her home. Or perhaps a
victim of domestic violence acquires a weapon to protect against an abusive spouse. She buys a gun, takes
shooting lessons, practices, and conceals the weapon safely by her bedside. Then, when her husband is about to
beat her to death, she surprises him with the gun and walks away unharmed.

Something like this scene happened in the 1991 movie Sleeping with the Enemy,? starring Julia Roberts as an
abused wife who fakes her own death to escape her abuser. The husband learns that she is still alive and visits
her new home, planning either to take her back (against her will, if necessary) or to kill her. In a memorable
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scene (spoiler alert), she points a gun at her husband, picks up the phone to dial 911, and tells the dispatcher
that she has just shot an intruder. She then does just that.

I do not know whether Justice Antonin Scalia saw Sleeping with the Enemy or any of the numerous other films
and television shows in which hitherto meek victims turn the tables on their attackers, but a crucial piece of his
explanation for why the Constitution protects a right to the private possession of handguns invoked the
Hollywood-fueled revenge/self-defense fantasy. He wrote for the Supreme Court:

There are many reasons that a citizen may prefer a handgun [to a shotgun or other long gun] for home
defense: [i]t is easier to store in a location that is readily accessible in an emergency; it cannot easily be
redirected or wrestled away by an attacker; it is easier to use for those without the upper-body strength
to lift and aim a long gun; it can be pointed at a burglar with one hand while the other hand dials the
police.*

I have a different weapon experience. I was robbed at gunpoint in Los Angeles during the crime epidemic of the
early 1990s. The robber had a gun, a blue steel revolver. He appeared to be terrified that I might also be armed,
and he threatened to shoot if I so much as moved. As I stood next to him, I found myself hoping that the police
would not show up to intervene.

I feared that if I had been armed, the robber would have soon been in possession of my gun. Police, I thought,
would start shooting and might end up killing innocent people, including me. I had a strong feeling that the
robber just wanted my money, and I did not wish for the police to appear on the scene and raise the stakes with
their shouts and gunshots.

It was clear to me, moreover, that my robber was most nervous about the possibility that I was “packing,” and
as such he was more explicit about issuing threats and keeping me from moving at all, even just to return my
empty wallet to my purse.

Perhaps as a result of this experience, my fantasy of the battered woman with a gun differs as much from Julia
Roberts’s character in Sleeping with the Enemy as my image of a prostituted woman® does from Julia Roberts’s
character in her 1990 film Pretty Woman.® I suspect that a controlling man who abuses his partner until she is
prepared to go out and buy a weapon will promptly learn of her new purchase. He will probably also know how
much she weighs, which of her friends texted her on a given day, where she is at all times, and whether she has
been neglecting her duties to him. If she keeps the weapon in a safe, her abuser has the combination (assuming
he has even allowed her to keep custody of the weapon). As perpetrators of domestic violence tend to be
inclined toward suspicion, a wife planning to use her gun to protect herself from her husband is unlikely to
catch him off guard.”

Fantasies that determine policy extend well beyond the gun ownership context. Consider acquaintance rape.
The common narrative is this: girls and women routinely lie about having been raped, whether they actually
consented or invented the entire story out of whole cloth.

The rest of the fantasy is that when men “scorn” women — reject them, refuse to marry them, break up with
them — women avenge the rejection by leveling an accusation “easily to be made and hard to be proved, and
harder to be defended by the party accused, though never so innocent.”® We really have little reason, in the

third decade of the 21st century, certainly, to believe that when a man “scorns” a woman, she will bring false
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rape charges against him. Being known as a rape victim continues to be more stigmatized than being known as
someone whom a man has scorned. Yet the woman-scorned fantasy persists. Why?

In the realm of policy, the goal might be to make it nearly impossible to obtain a rape conviction when the
defendant and victim know each other or have dated.® Some hold the view that date rape is relatively
innocuous, and denying its occurrence can most effectively ensure a putatively just impunity for perpetrators.
In a time when a police officer might lynch a person on the street for selling loose cigarettes,'® a conviction for
date rape remains largely elusive. If just one false accusation hits the news, people believe that such
occurrences are legion and that we must therefore guard against being taken in.

Even the phrase “he said/she said” — often used to describe acquaintance rape scenarios — is a product of
fantasy. What will “he” likely say when accused of rape and standing trial? He will declare “I am innocent. I did
not do it.” That is not a criticism of rape defendants as such. We know in the context of other cases that the
least credible witness of all is the criminal defendant who claims to be innocent. ' The systematic incentive to
profess innocence is far too great to credit the defendant’s protestations very much. “She,” on the other hand,
has little or nothing to gain from bringing charges. What “she says” is therefore credible.

Occasionally, as with any other offense, a person will invent charges. But there is no reason to think that false
accusations of rape are more common than false accusations of other crimes.'? Yet we say “he said/she said” as
though the accusation and the denial are equal in weight. Imagine a witness testifying about a defendant entering
a store and murdering everyone besides the witness. Imagine the defendant taking the stand at trial and saying he
is innocent. Whether or not the jury convicts based on all the evidence presented, would anyone think of the two
witnesses as equally credible? Would people say, “It is tough to know whom to believe because ‘he said/she said””?

The underlying fantasy is that men accused of rape are virtually all innocent. And rather than simply relying on
the ordinary presumption of innocence, the “he said/she said” framing once meant that additional
requirements accompanied rape charges. Defense attorneys were able to attack the victim as a slut who was
accordingly likely to have consented and to be lying on the witness stand. Judges had to issue cautionary
instructions to the jury, telling them to bring a special skepticism to the process of evaluating the victim’s
testimony. '3 The fact that criminal defendant witnesses have every incentive to represent themselves as
innocent, whatever the truth might be, was no part of any instruction to the jury. And though the law has
changed, virgin victims are still the most likely to yield a conviction.'® Our society has internalized the “he
said/she said” norm so that the law no longer needs to instruct jurors about it. They spontaneously embrace the
fantasy that women frequently lie about rape.

Even things that happen rarely do happen on occasion, of course. But that fact does not mean that we should
make policy on the basis of outliers. And this principle applies to policymaking that rests on the unusual scenario
in which a mother and baby at home survive because the woman has a gun. Most of the time, a woman with a
baby whose house is suddenly invaded will not be able to get to her gun in time unless she constantly cradles it to
her chest along with her baby. And if the person who threatens her safety or her life is her husband or other male
partner, then, as discussed above, he will probably have at least as much access as she does to the weapon.

Domestic Violence: Unraveling the Fantasy

Because domestic violence and domestic homicide are such a huge problem, the belief that women are safer
with a gun calls forth not one but two separate fantasies. The first is that a gun truly erases the strength
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difference between most men and most women. As mentioned, it does that only in the rare case that the woman
is able to get to her gun in time, which is unlikely if her partner has become violent with her."® The second
fantasy is that the safest place for a woman is in her home.

The notion that women should stay home was far more prevalent in earlier periods, but a remnant stays with
us. And that is the part that tells a woman that the scary places, the places where someone could attack her, are
out in the world. The safe place is at home with her husband or partner. In reality, however, a woman is far
more likely to face an assault in her own home, by the partner who perhaps swore to take care of her, than
outside.'® Most men do not assault their wives and girlfriends. But when a woman does face an assault, it is far
more likely to come from her partner inside the home than from a stranger out on the street."”

Let us talk about the fantasy. In theory, if a woman has a loaded gun aimed at a potential assailant who is much
stronger than she is, the gun equalizes the odds or tilts them in her favor. I remember when a woman at home
with her baby reported that a burglar broke into the house and appeared ready to assault her.'® She had her gun
ready, and she aimed and fired at the intruder. People in the faculty lounge were telling the story, and those
supporting a right to bear arms were especially interested in discussing what had happened to this woman. What
could be more vulnerable than a woman at home taking care of her infant child? The gun is a problem solver.

Consider the significance of the fantasy that the gun can make a solitary woman with her infant stronger than a
powerful man breaking into her home. Many women who have a small child are forced by their circumstances
to stay at home and care for the child. Some have other options but choose to be with the infant full time. They
might have a partner who works. Or they might be on their own, raising a child by themselves. Either way, they
reflect the inevitable dependencies that Martha Fineman identified in her book, The Neutered Mother, The
Sexual Family, and Other Twentieth Century Tragedies."® Fineman there offered a critique of our society’s
insistence on rendering inevitable and derivative dependencies invisible.2°

How does this process work? The inevitably dependent are those people who will always be dependent, no
matter what their circumstances might be.?! A baby, a person with severe disabilities, a person who is very ill,
whether psychologically or physically, and the very elderly are inevitably dependent. What makes them all
dependent are the frailties that naturally accompany the stages of life that everyone who survives must pass
through and the illnesses, disabilities, and neediness that some portion of the population endures as well.

Fineman observes that we privatize dependency by failing to offer government benefits that would enable
dependent individuals and the people who care for them (the derivatively dependent) to have more options.?2
A woman who has a baby and little money might care for her child herself and occasionally ask a neighbor to
babysit. The neighbor might or might not be in a position to help out as often as necessary. That woman has
needs that will often go unmet, and by privatizing her dependency, we hold her responsible for meeting any
needs that she has because of her baby.

Any family member who has cared for a loved one alone knows the frustration of having to take on both the
needs of the loved one and one’s own needs without any assistance. A woman who would like to pursue an
education and become a professional must instead take care of her baby at home because her husband’s salary
is not sufficient to enable her to hire someone to care for the child. Were the government to provide support
and assistance for the inevitably and derivatively dependent, people suffering a setback or simply caring for a
child or other loved one could cross off their list “where will I get the money to do what needs to be done?” Like
other advanced countries do, the U.S. government could provide a true safety net for its population.?
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The perception of gun ownership as a means of empowering the powerless seems in one important way to
undercut the notion that the government needs to be caring for its vulnerable. Yet it rests on a fantasy. The
vulnerability to violence that women experience requires something far more ambitious than a personal right to
bear arms. The women need actual safety. Neighborhoods that offer little in the way of police protection host
more violence against women.2* No study finds that women who own guns experience less domestic violence
than women who do not.? It is conceivable, of course, that women who purchase guns are a self-selecting
group that would predictably experience greater domestic violence. Nonetheless, if data existed to show a
precipitous drop in such violence after a woman buys a gun, we could expect to hear from the National Rifle
Association and its allies about the data.

In reality, women who fall victim to domestic violence and fear homicide can go to prison for taking matters
into their own hands. As of 1989, women who killed their abusers received longer sentences than men who
killed their partners.2® The reason juries convict victims is that in order to qualify as self-defense, a victim’s
violence must typically have repelled an imminent threat of death or substantial bodily harm.

Women who kill their batterers might wait until the latter are sleeping.?” The reason is straightforward. The
imminence of grievous bodily harm or death from a male batterer is unlikely to allow for effective female self-
defense. Men are usually stronger than women, and reaching for a firearm or for another weapon during an
attack would be challenging. This reality explains why many feminist legal theorists have argued that the law
should relax the imminence requirement of self-defense in such contexts,? while others have pressed for a
battered women’s defense.?®

Gun enthusiasts might attribute the battery victim’s dilemma to the fact that she is unarmed. But again, unless
one is armed with a loaded gun at all times and in all places, the gun may do little good. And carrying a gun
generates its own risks.3® Among other things, a violent partner — or indeed any violent perpetrator — can
disarm his victim and turn the gun on her. She needs a government that stands prepared to intervene in a
violent relationship.

People sometimes ask why the abused woman does not simply leave her abuser. Those who ask this question
are operating within the same fantasy as those who think a gun would protect her from abuse. They believe
exiting an abusive relationship is safe, though in fact it is the most dangerous time — the most lethal time — in
a violent relationship.3! Some also believe that the woman could protect herself from further harm simply by
buying a gun. With a quick fix like that, we need not bother with building a more durable and protective social
safety net.

Every fantasy serves a purpose. In Useful Delusions, Bill Mesler and Shankar Vedantam describe the ways in
which lying to ourselves and others is often useful.3? For example, believing that your children are the most
special and extraordinary people who have ever lived will lead you to tend to their needs.33 Likewise, when your
friend calls you at 3 in the morning and asks, “Did I wake you?” you might lie and say, “No, I was already up,”
in order to maintain your relationship.34

As with fantasies, however, not all delusions and lies are created equal. Inaccurately telling the pediatrician that
bruises on your child’s body resulted from falling off the monkey bars when your partner in fact administered a
beating is wrong. So is imagining that guns can protect women from the most common sort of violence against
them — that coming from their own partners.3® This lie is wrong because it prevents society from doing what it
needs to do to protect women from violence and to provide safe and comfortable places for women to go when

6 Brennan Center for Justice The Role of Fantasy in the Battered Woman’s Right to Bear Arms



they leave their abusers. It would behoove those who sing the praises of firearms to modify their familiar adage
in the following way: guns don’t protect people — people do.

The author expresses tremendous gratitude to Michael C. Dorf for wonderful editorial comments and
suggestions and to Michael Mills (Cornell ’21) for outstanding research assistance and terrific edits.
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