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Recovery — of our health, our economy, and the moral 
fabric of our society — will take a nationwide effort in 
which we all must participate, and that means addressing 
the broken systems and inequities in our own communi-
ties. In New York, we have a long road ahead of us.

Despite efforts to shrink it, New York’s prison infra-
structure is one of the largest in the country. Today, more 
than 40,000 New Yorkers are behind bars and another 
337,000 have spent time in prison at some point in their 
lives; three-quarters of them are people of color. As the 
recent Brennan Center report Conviction, Imprisonment, 
and Lost Earnings: How Involvement with the Criminal 
Justice System Deepens Inequality shows, this creates 
enormous, lasting consequences for impacted individuals, 
families, and communities. Time spent in prison can 
reduce a person’s lifetime earning potential by half a 
million dollars. In New York State alone, imprisonment 
translates to nearly $2 billion annually in reduced earn-
ings, overwhelmingly extracted from communities of 
color, the very communities Robin Hood serves.

Between policing, jails, prisons, probation, and parole, 
New York State, its counties, and its localities spent $18.2 
billion on the carceral system in 2019, according to a new 
report by the Center for Community Alternatives. By 
contrast, New York spent just $6.2 billion that year on 
mental health services, public health, youth programs and 
services, recreation, and elder services.

This is no accident or aberration. Budgets are not 
impartial or apolitical documents; they are reflections of 
who and what we value as a society. Ours show us that 
for generations, New York’s criminal justice system has 
intentionally and systematically blocked low-income 

Foreword

The past year has been a reckoning. As a nation, we were finally forced to 
confront the reality and interconnectedness of racism, inequality, and injustice, 
which have permeated our institutions and systems for centuries. When the 

protests that began in Minneapolis made their way to New York, we marched not just 
for George Floyd, Breonna Taylor, Eric Garner, or Freddie Gray but for all the lives that 
have been stolen and devalued by the very systems that are meant to uphold and 
preserve justice.

communities of color from realizing economic opportu-
nity and exercising their human potential, and instead 
made poverty and imprisonment endemic to them.

But policies and budgets can change. Last year, New 
York passed important reforms related to discovery, bail, 
and trial conduct, and our overall prison population 
continues to drop year over year. Following the lead of 
states including Louisiana, Missouri, and South Carolina, 
New York legislators and advocates have advanced a new 
set of priorities. The Less Is More Act, for example, would 
prevent thousands of New Yorkers from being reincarcer-
ated for technical parole violations like being late for 
curfew, failing a drug test, or missing appointments with 
a parole officer.

The report that follows explores many potential 
reforms that would decrease the flow of people into the 
system, reduce overly punitive penalties, and provide 
greater support to those who are formerly incarcerated. 
We must not let our momentum or determination waver. 
While we cannot erase the harms done to generations 
disenfranchised by our criminal justice system, we can 
change how our society values the lives of those who have 
passed through it. We can create budgets that prioritize 
our schools over our prisons, and we can invest in our 
communities instead of surveilling them.

That would be the kind of lasting, meaningful change 
that millions took to the streets to secure in the name of 
justice for lives taken far too soon.

Wes Moore
Chief Executive Officer
Robin Hood
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While some of these reforms come with a small 
up-front price tag, they should be viewed as investments 
in the people of the state and its economic future. Today’s 
budget crisis underscores the need to think about the 
state’s long-term financial health. And as this report 
shows, criminal justice reform can complement efforts 
to build a more diverse and resilient state workforce. 
Conviction and imprisonment present serious obstacles 
to economic well-being, in some cases even marking the 
difference between escapable and inescapable poverty. 
Reducing those barriers and providing economic oppor-
tunities to people already ensnared in the criminal justice 
system will help more people achieve financial indepen-
dence, stability, and ideally, prosperity. 

Policy  
Recommendations
Policymakers across the state should pursue three 
complementary goals. First, they should reduce the 
number of people required to interact in any way with the 
criminal justice system, given the significant economic 
consequences of even a relatively minor criminal record. 
Second, they should ensure that people in jails or prisons 
spend less time there. Third, they should expand oppor-
tunities for those already impacted by the criminal justice 
system. These three steps would help remedy the 
economic harms of mass incarceration borne by too many 
New Yorkers and reduce the resulting inequalities. 

Specific policy recommendations are summarized 
below and described in depth in Section III. Policymakers 
should: 

Decrease the Number of People Entering 
New York’s Criminal Justice System

	� Legalize and regulate marijuana. Marijuana arrests 
have driven up racial disparities in the criminal justice 
system as a whole, as historically, Black New Yorkers 
have disproportionately faced such charges.4 Posses-
sion of marijuana is not a violent act and does not 

The collateral consequences they face are staggering.  
A recent Brennan Center report, Conviction, Imprison-
ment, and Lost Earnings: How Involvement with the Crim-
inal Justice System Deepens Inequality, shows that 
imprisonment and conviction diminish economic oppor-
tunity and, in aggregate, deepen racial and economic 
inequality.2 Time in prison reduces someone’s lifetime 
earning potential by nearly half a million dollars on aver-
age. And even a misdemeanor conviction reduces earn-
ings by 16 percent.3 The ramifications are dire. The legacy 
of imprisonment alone translates to as much as 
$1.9 billion annually in reduced earnings across New York 
State, borne overwhelmingly by people of color. 

Reducing the economic damage of mass incarceration 
in New York — and its effect on racial inequality — 
requires, first and foremost, that the state shrink the size 
of its criminal justice system. But much must also be done 
for the many people who have already experienced convic-
tion or imprisonment. Policymakers must improve the 
parole process, address a convoluted sentencing struc-
ture, and expand job and housing opportunities for the 
hundreds of thousands of New Yorkers who already have 
a criminal record. 

Toward that end, this policy brief first explores the 
complex realities of New York’s criminal justice system 
and then recommends specific steps that state and local 
lawmakers can take to mitigate these collateral conse-
quences of conviction and incarceration. 

The Economics  
of Reform
Facing diminished tax revenues and uncertain prospects 
for federal aid amid the coronavirus pandemic, New York 
State lawmakers must contend with a serious budget defi-
cit that may seem to limit their ambitions. But many of the 
policies described here will either have no impact on the 
state’s bottom line or, in some cases, significantly reduce 
correctional spending. Reducing unnecessary incarceration 
and mitigating its consequences for New York communi-
ties is primarily a moral imperative. But these efforts can 
also reinforce rather than undermine budget discipline. 

Introduction

Despite significant progress toward reducing the scale of mass incarceration, 
New York State continues to operate one of the largest prison systems in the 
nation, holding 43,500 people behind bars.1 New analysis conducted for this 

report reveals an even starker reality: roughly 337,000 New Yorkers have spent time in 
prison at some point in their lives. That burden has fallen disproportionately on people 
of color: three-quarters of the state’s formerly imprisoned population is Black or Latino. 
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with the justice system in the first place, lawmakers 
should also pursue harm reduction for those who do 
become involved with the system by shortening 
sentences that are unnecessarily long. Ultimately, 
lawmakers must reevaluate who and what ought to 
be criminalized, and to what extent.

Help Formerly Incarcerated Individuals 
Succeed in Their Communities

	� Expand access to prison education programs. Several 
highly successful programs in New York State enable 
imprisoned people to enroll in college courses and ulti-
mately earn a degree, promoting employment and 
reducing recidivism in the process. State lawmakers 
can expand these initiatives by repealing restrictions 
that prevent those in prison from receiving state- 
supported, need-based financial aid. 

	� Make the sealing of criminal records broader, faster, 
and automatic. Criminal records never really disap-
pear, which helps explain why convictions carry such 
long-term economic consequences. Policymakers can 
make it easier for formerly justice-involved people to 
find a job, secure a professional license, or even obtain 
housing by providing for the automatic sealing of old 
criminal records. Ideally, this expansion would allow 
misdemeanor records to be sealed promptly, and felony 
records with time.

	� Remove barriers to housing. People with a criminal 
record often struggle to find housing, contributing to 
cycles of poverty and recidivism. A key safety net, New 
York City’s public housing authority, is currently reform-
ing its practices that bar people with criminal records. 
State and local officials should explore other policy 
options to expand housing access, such as “ban the 
box” policies for private rental housing.

inherently endanger public safety; there is arguably no 
need for it to be criminalized at all.5 State lawmakers 
should build on recent decriminalization efforts by fully 
legalizing marijuana, expunging marijuana-related 
offenses from criminal records, and ensuring that the 
proceeds of a regulated marijuana industry flow to 
communities that have borne the brunt of past criminal 
enforcement. 

	� Increase access to pre-arraignment diversion. Pros-
ecutors and nonprofits in New York City have collabo-
rated on diversion programs that allow people to avoid 
conviction, or even criminal charges, if they complete 
certain programs. These initiatives are less common 
outside the five boroughs. Local policymakers should 
adopt these programs and expand them to cover more 
offenses, and the state should provide financial support 
where necessary. 

Reevaluate Excessive Sentences

	� Streamline parole. New York State reincarcerates an 
alarming number of people for technical parole viola-
tions, and Black people are especially likely to be rein-
carcerated for them.6 State lawmakers should pass the 
Less Is More Act to end this punitive practice, provide 
for a presumption of release, fully staff the Board of 
Parole, and ensure that commissioners are able to 
access all the records they need to make an informed 
decision. 

	� Reform New York’s sentencing structure to 
decrease baseline sentences, lessen the severity of 
habitual offender statutes, and reevaluate who and 
what are criminalized. New York State’s sentencing 
laws have become both excessively punitive and hope-
lessly convoluted. While their primary goal must be 
decreasing the number of people required to interact 
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roughly one in every seven Americans has been convicted 
of at least a misdemeanor.10

Over the course of a lifetime, these lost earnings accu-
mulate and, as also shown in table 1, can reach a sum 
that for many families will make the difference between 
escapable and inescapable poverty. These findings have 
serious ramifications for economic and racial justice. 
Despite some progress toward building a fairer criminal 
justice system, racial disparities in prisons remain quite 
high.11 As a result, Black and Latino people are overrep-
resented in the formerly imprisoned population. They 
are also less likely to see their earning trajectory rebound 
after imprisonment. 

Some people spend decades in prison, but even passing 
contact with the justice system can entail serious 
economic harms.8 On an annual basis, convictions 
appear to reduce earnings by as much as 22 percent, 
depending on the seriousness of the offense, and impris-
onment by 52 percent.9 These deleterious effects touch 
a large number of people, as summarized in table 1: 
Nearly 8 million Americans have been to prison at some 
point in their lives. Another 12 million people have been 
convicted of a felony without serving a prison sentence 
for it. And as many as 46.5 million people have been 
convicted of a misdemeanor — that is, a minor offense 
such as shoplifting or drug possession. Put another way, 

I. Criminal Justice Involvement and Racial and 
Economic Inequality: The National View

More than 70 million Americans have a criminal record of some kind, an 
obstacle to finding a well-paying, stable job even in the best of times.7  
Truly understanding the impact of the criminal justice system on economic 

opportunity, though, requires a much closer look. The consequences people face vary 
widely depending on the extent of their contact with the justice system. 

TABLE 1

Nationwide Economic Impact of Conviction and Imprisonment

Formerly imprisoned people 7.7 million 51.7% $484,400

White 2.7 million – $267,000

Black 2.7 million – $358,900

Latino 2.3 million – $511,500

People convicted but not imprisoned $98,800*

Felonies 12.1 million 21.7% –

Misdemeanors 46.8 million 16.0% –

NUMBER OF PEOPLE
ANNUAL AVERAGE 
EARNINGS LOSS

AVERAGE LIFETIME 
EARNINGS LOSS

*In this table, $98,800 represents lifetime earnings lost due to a conviction in general, whether for a felony or another offense. Because of data
limitations, the report is not able to distinguish between the lifetime impact of a misdemeanor relative to that of a felony.

Source: Conviction, Imprisonment, and Lost Earnings: How Involvement with the Criminal Justice System Deepens Inequality (2020).
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Black and Latino communities were disproportionately 
singled out for punishment under these laws. As recently 
as 2000, fully 93 percent of people committed to prisons 
in New York State for drug crimes were Black or Latino.14 
The provisions were largely moderated by a series of 
reforms enacted from 2004 to 2009.15 Some changes 
were made retroactive, allowing people who were 
punished under the old regime to seek resentencing.16 

By the time of these changes, the state prison popula-
tion was already in decline, due in part to New York City’s 
implementation of diversion programs and related strat-
egies but primarily to a drop in felony arrests in the city.17 
As shown in figure 1, New York State prisons now hold 40 
percent fewer people than they did at their peak.18 As of 
December 2020, Gov. Andrew Cuomo had presided over 
17 prison closures.19 New York City’s share of the prison 
population has also dropped, reflecting changes in 
enforcement practices.20

These reforms, however, have not wiped out the legacy 
of the more punitive regime that preceded them, which 

A. New York State’s 
History of Discriminatory 
Policies Contributes  
to Persistent Racial 
Disparities in the 
Formerly Imprisoned 
Population
As prison populations boomed across the country over 
the last 50 years, so did that of New York State, growing 
from a little more than 12,000 in the early 1970s to 70,000 
at the turn of the century.12 This massive growth stemmed 
in part from a series of laws (among them the so-called 
Rockefeller drug laws) that were introduced in the 1970s 
and exposed people convicted of even lower-level drug 
crimes to severe prison sentences.13 

II. Unique Challenges for New York City and State

Over the last few decades, city and state policymakers have taken important 
steps toward reducing the criminal justice system’s size and impact. However, 
significant work remains to be done, both to address continuing problems and 

to remedy damage done by past decades of misguided policies. 

FIGURE 1

The Rise and Fall of Mass Imprisonment in New York

1970 1975 1980 1985 1990 1995 2000 2005 2010 2015 2020
0

20,000

40,000

60,000

80,000

People imprisoned in New York State

Source: New York State Open Data and U.S. Bureau of Justice Statistics. For more information, see note 18.
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B. Misdemeanor 
Enforcement Remains 
High Statewide, 
Reinforcing Racial 
Disparities 
Brennan Center research illustrates that misdemeanor 
convictions, for offenses such as petty larceny and simple 
assault, significantly reduce earning potential.26 Even 
though their impact on individuals is smaller than that of 
felonies or imprisonment — they appear to carry less than 
half the effect of a prison record — they are more wide-
spread and thus another driver of inequality.27 Reducing 
their prevalence is a necessary step toward minimizing 
the devastating economic consequences of the criminal 
justice system. 

Here too progress has been made, but not enough. New 
York City criminal courts process more than 100,000 
misdemeanor arrests per year, ending in roughly 40,000 
convictions — a decrease of nearly 50 percent since 2015.28 
But outside New York City, the number of misdemeanor 
convictions has hardly changed over the past five years.29 

While efforts by city lawmakers to shrink the misde-
meanor system are working, then, such innovation has 
not spread far beyond the five boroughs.30 Critically, the 
statewide drop in misdemeanor arrests and convictions 
has also not reduced racial disparities. Black men and 
women account for 35 percent of all people with misde-
meanor convictions but just 14 percent of the state’s popu-
lation — a disparity that has fallen only slightly over the 
preceding decades.31 

Combined with Brennan Center findings showing the 
serious economic harms wrought by misdemeanor 
convictions, these data points underscore the need to 
continue reducing the frequency of even minor sanctions 
in the criminal justice system. Policymakers should also 
seek to identify and eliminate the factors contributing to 
persistent disparities in criminal justice involvement. 

C. New Yorkers Sent to 
Prison Stay Incarcerated 
for Too Long, with Little 
Public Safety Rationale 
Four decades of piecemeal amendments and politically 
motivated measures have left New York’s sentencing 
system in a confused state.32 As an example, New York 
provides a mixture of determinate sentences (prescribing 
a set number of years that must be served) and indeter-
minate sentences (prescribing a range of years, such as 

exposed hundreds of thousands of formerly imprisoned 
New Yorkers to the harms outlined in Section I. Using a 
methodology similar to the one described in Conviction, 
Imprisonment, and Lost Earnings, we estimate that, as of 
2016, some 337,400 living New Yorkers had spent time 
in prison — that is, roughly 1.7 percent of the state’s 
population.21 

New York’s formerly imprisoned population is also 
disproportionately made up of Black and Latino people. 
These disparities are even more stark than they are 
nationwide. Nationally, Black men and women make up 
about 35 percent of the formerly imprisoned population.22 
Even though New York State’s demographic composition 
is comparable to the nation’s as a whole, Black men and 
women represent roughly 43 percent of the state’s 
formerly imprisoned population.23 

Such racial disparities have real-life economic conse-
quences. Drawing on national earnings figures from previ-
ous Brennan Center research, it is possible to estimate 
the effect of criminal justice involvement on the annual 
earning potential of formerly imprisoned New Yorkers. 
As depicted in table 2, lost earnings among the state’s 
formerly imprisoned population reach as high as $1.9 
billion annually, with more than 80 percent of those 
losses borne by Black and Latino communities.24 

Any criminal justice agenda, then, must aim to improve 
opportunity among those already impacted by racially 
disparate overpolicing and overimprisonment practices 
of past decades. It must also continue reducing racial 
disparities — such as the overrepresentation of people of 
color in the formerly imprisoned population — and the 
number of people currently incarcerated in state prisons, 
so that future generations do not suffer similar harms.25 

TABLE 2

Black and Latino New Yorkers Face
Sharply Reduced Earnings

Black 145,800 $889.5 million

Latino 104,600 $749.9 million

White 76,200 $214.2 million

Other 10,800 N/A

Total 337,400 $1.9 billion

FORMERLY 
IMPRISONED PEOPLE 
IN NEW YORK STATE

ANNUAL AGGREGATE 
EARNINGS LOSS

Source: Brennan Center analysis. For more information, see notes
21 and 24.
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reduce poverty and its profoundly negative consequences, 
economic and otherwise.41 

D. Justice-Involved  
People Face Many  
Barriers to Reentry
The collateral consequences of conviction burden justice- 
involved people long after their sentences end. Research 
indicates that a criminal conviction reduces by 50 percent 
the likelihood of a callback on initial job applications, 
helping explain the Brennan Center’s findings about the 
long-term effects of conviction and imprisonment on 
earnings.42 And justice-involved people are currently inel-
igible for many jobs. In New York, those with a criminal 
record face more than 100 employment bars and profes-
sional licensing restrictions.43 

Among the many obstacles formerly imprisoned people 
face, difficulties securing housing and employment are 
often the most formidable. In fact, formerly imprisoned 
people are more than 10 times likelier to experience 
homelessness than the general population. Moreover, a 
lack of stable housing increases the likelihood of their 
reincarceration.44 Stable housing and employment are 
also mutually reinforcing — and both are vital to success-
ful reentry.45 By mitigating these collateral consequences 
of a criminal record, policymakers in New York can maxi-
mize the likelihood that people will not return to prison. 

“25 years to life imprisonment,” of which a person must 
serve a significant portion before becoming eligible for 
parole).33 While there have been recent efforts toward 
standardization, there is still much work to be done to 
make the system clearer and fairer.34 

Additionally, while fewer people enter prison today, 
the length of time they spend in prison remains high, 
despite mounting evidence that longer sentences fail to 
meaningfully protect the public and may even be coun-
terproductive.35 Sentence length is actually trending 
upwards: from 2013 to 2017, the percentage of people 
sentenced to a minimum term of 23 months or fewer 
decreased, while the percentage of people sentenced to 
24 or more months increased.36 Nor is there a public 
safety rationale for many New Yorkers, including older 
adults, to be incarcerated at all.37 

Some long sentences can be cut short by a grant of 
parole, a form of supervised release that is granted at the 
discretion of the State Board of Parole.38 But the rules 
governing parole prevent it from serving as an effective 
check on excessive sentences broadly.39 Policymakers 
should work to improve parole and otherwise build a 
fairer sentencing system. 

These reforms should be a priority. According to some 
estimates, it costs as much as $19,000 annually for the 
state to imprison an individual for a year. Parole supervi-
sion, by comparison, costs around $2,000 annually.40 
While budget realities may necessitate difficult tradeoffs 
this session, lawmakers should seriously consider stream-
lining correctional spending, for moral and economic 
reasons — especially before cutting social programs that 
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Legalize and Regulate Marijuana

For decades, marijuana arrests have served as a common 
point of entry into New York’s criminal justice system and 
served to starkly illustrate racial disparities in law enforce-
ment.48 To address these problems, policymakers should 
legalize marijuana outright, ensure that old records are 
expunged, and invest the proceeds of legalization and 
regulation in communities of color. 

New York has taken positive steps by decriminalizing 
certain marijuana offenses, issuing citations in lieu of 
prosecution. The first step came in 1977, when possession 
of less than 25 grams of marijuana, hidden from public 
view, was made punishable by a $100 fine, similar to a 
routine traffic violation.49 In 2019 the state decriminalized 
more marijuana offenses and provided for the expunge-
ment of convictions in which low-level possession was 
the top charge.50 This change was vitally important: 
though marijuana enforcement had been trending down-
ward for years, public data suggests that low-level mari-
juana offenses still accounted for 8,000 arrests in 2018 
and that an overwhelming proportion of the people 
arrested were Black or Latino.51 

Still, this legislation left much unaccomplished, and 
without further action, marijuana arrests and prosecutions 
will continue to contribute to poverty and lost opportuni-
ties. Marijuana enforcement still provides a gateway into 
the justice system. For example, police claims related to 
the “odor” of marijuana still serve as the basis for search 
and seizure, exposing people to greater police contact and 
the corresponding risk of arrest, conviction, and imprison-
ment for drug or other offenses.52 Additionally, even after 
2019’s reforms, some marijuana offenses remain criminal 
and ineligible for expungement.53 

To confront these problems, lawmakers should take 
the following steps:

	� Legalize and regulate marijuana. Full legalization 
would end the state’s piecemeal treatment of offenses 
that do not implicate public safety.54 

Critically, many of these policies are budget neutral or 
would even save the state money. Governor Cuomo has 
specifically cited marijuana legalization as a potential 
source of tax revenue. Reforms aimed at reducing the 
unnecessary reincarceration of people on parole supervi-
sion would save millions more.46 And expanding parole 
eligibility and streamlining parole release criteria could 
allow the state to make better use of cost-effective alter-
natives to prolonged incarceration.47 

Other policies, such as diversion initiatives, do come 
with an up-front price tag. But these costs should be eval-
uated in light of the significant, positive impact such 
programs would have on people and communities strug-
gling with poverty. Diversion programs help people avoid 
the enduring stigma of a criminal record and the related 
earnings loss identified in Brennan Center research. 
Prison education helps people enter the workforce more 
easily after release from incarceration. We encourage 
lawmakers to evaluate such investments holistically and 
consider the long-term benefits they would bring to the 
state’s economic well-being.

A. Decrease the Number 
of People Impacted by 
New York’s Criminal 
Justice System
The first step toward decarceration — and reducing the 
economic damage identified by Brennan Center research 
— is ensuring that fewer people interact with the criminal 
justice system in any way at all. The policies below would 
accomplish that goal by eliminating one basis for arrest 
entirely and helping people suspected of other offenses 
avoid charges or conviction. 

III. Policy Recommendations to Reduce  
Racial Disparities and the Damage of Conviction  
and Imprisonment

To address these problems, policymakers must reduce the rate at which  
people enter the justice system, provide opportunities for early release to  
those who have already served much of their sentences, and ensure  

meaningful opportunities for those with a criminal record. Innovative policymaking, 
experimentation, data collection, and careful evaluation will all be vital. The policies 
outlined below are intended to serve as a starting point for that work.
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avoid the traditional criminal justice system through a 
diversion process by which, if they comply with certain 
conditions, they can effectively avoid criminal conviction 
or, in some cases, avoid even being charged.62 Diversion 
initiatives are powerful tools for preventing people from 
experiencing the collateral consequences of a criminal 
record and should be expanded to serve as many New 
Yorkers as possible. 

Diversion initiatives come in many forms, from prob-
lem-solving courts (which aim to address the underlying 
conditions that contribute to certain lower-level offenses) 
to restorative justice programs (which center overall 
community health and conflict resolution).63 One prom-
ising model is pre-charge or pre-arraignment diversion, 
which ideally ensures that people are never even charged 
with an offense. An example of this model, Project Reset, 
has been operated by all five of New York City’s district 
attorneys.64 Under this initiative, people are issued a desk 
appearance ticket — an order to appear in court as an 
alternative to custodial arrest — for select nonviolent 
misdemeanors and offered the chance to participate in 
programs such as counseling or group workshops.65 Upon 
their successful completion, prosecutors decline to pursue 
the case.66 Since 2015 Project Reset has helped at least 
3,665 people avoid becoming ensnared in the criminal 
justice system.67 

Other New York City programs are aimed at solving 
specific problems. For example, Project CLEAR, operated 
by the Brooklyn district attorney’s office, and the Heroin 
Overdose Prevention and Education (HOPE) Initiative, 
run by the Staten Island district attorney’s office, serve 
those charged with lower-level drug offenses and connect 
them with counseling or treatment services.68 

Outside the metropolitan area, though, such initiatives 
are comparatively sparse.69 Many counties operate prob-
lem-solving courts, and major cities including Albany and 
Syracuse have innovative programs of their own.70 But 
pre-charge diversion programs in the model of Project 
Reset are uncommon outside New York City and its 
immediate vicinity.71 Budget insecurity has also jeopar-
dized Project Reset’s work in three of New York City’s five 
boroughs, limiting its impact.72

Local policymakers should address these problems, 
with support from the state, nonprofit organizations, and 
private philanthropy. Specifically, policymakers should 
pursue the following: 

	� Ensure stable funding for New York City programs. 
Funding for city diversion programs is not entirely 
secure. Project Reset’s operations in Brooklyn, Queens, 
and Staten Island were suspended as of October 1, 2020, 
due to a budget shortfall.73 Policymakers should ensure 
that these initiatives are restored and receive robust, 
reliable funding. Ideally, funding would be “baselined,” 
meaning Project Reset and programs like it would be 

	� Invest in communities most harmed by prohibition. 
In legalizing marijuana, lawmakers must also ensure 
that the proceeds of the new, legal marijuana economy 
go to those communities most impacted by decades of 
drug-related convictions and prison sentences. Toward 
that end, regulators should first ensure that people from 
those communities are able to easily obtain licenses to 
operate marijuana-based businesses and that they are 
not shut out of the market by larger businesses. Further, 
lawmakers should provide a mechanism for some of 
the tax revenue raised through legalization to be 
invested in (for example) nonprofit organizations serv-
ing these communities.55

	� Provide for full expungement of all past marijuana 
offenses. With marijuana legalized, all past marijuana 
convictions should be automatically expunged, so that 
they no longer impede any future job interview, licens-
ing application, or related opportunity. People still 
serving sentences based on marijuana convictions 
should also have their convictions expunged and be 
released (absent other bases for conviction, in which 
case resentencing would be warranted).56 Lawmakers 
should also provide a mechanism for people to seek 
resentencing if their sentence for a non-marijuana 
offense was enhanced due to a prior marijuana 
conviction.

Critics worry that legalization may cause marijuana use to 
expand dramatically — powered, potentially, by large 
corporations aggressively marketing marijuana and 
exploiting heavy users, as has happened with alcohol and 
tobacco.57 But marijuana carries a lower risk of dependence 
than those substances, and concerns about corporate 
consolidation and exploitation can be tempered by careful 
regulation.58 These risks must also be weighed against the 
continuing damage caused by drug prosecutions.

Once viewed as overly ambitious, these reforms are 
now within reach and should be a priority for 2021. Gover-
nor Cuomo proposed his own legalization bill in 2020, 
and a final compromise on the measure was prevented 
only by the intervention of the Covid-19 public health 
crisis.59 The governor again highlighted marijuana reform 
in his 2021 State of the State address and stressed the 
potential financial windfall it would bring New York.60 
Legislators should pick up where they left off in 2020 and 
ensure that legalization, expungement, and reinvestment 
are part of any final reform package.61 

Increase Access to Pre-arraignment 
Diversion Programs

After people are cited or arrested but before their cases 
are fully adjudicated, they may have the opportunity to 
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programs and to underwrite the social service provid-
ers those programs will need if they are to succeed. 
Dedicated funding for social work staff may also be 
needed to help identify people who would benefit from 
diversion programs and advocate for them.77 While 
bold, the idea is not unprecedented: in 2005, Wiscon-
sin lawmakers authorized grants to counties for formal 
diversion initiatives, and by 2006, the state had estab-
lished the Treatment Alternatives and Diversion (TAD) 
grant program.78 

To be sure, these programs come at a cost, and lawmakers 
may balk at funding novel initiatives in this fiscal climate. 
That would be a mistake. The implementation costs at 
issue here — less than $1 million annually in the case of 
Project Reset in the Bronx — pale in comparison with the 
expense of incarceration and the long-term costs people 
incur from conviction and imprisonment.79 They may also 
reduce law enforcement costs over the long term.80

presumptively funded as part of agency operations 
going forward.74

	� Expand diversion strategies and programs to 
upstate counties. Policymakers and prosecutors 
across New York State should study city programs 
such as Project Reset and the HOPE Initiative, as well 
as restorative justice models, and tailor them to their 
counties’ unique needs. These programs should be 
made broad in scope and available at a minimum in 
all misdemeanor cases.75

	� Provide necessary financial support structures. Crit-
ically, diversion programs typically require both govern-
ment support and private funding to succeed.76 The 
latter factor may prove challenging in upstate counties, 
some of which may lack an extensive philanthropic 
network to fund reentry service providers. State and 
local lawmakers should be prepared to fund diversion 

The Role of Problem-Solving Courts 

During the 1990s, cities and towns across the country 
concluded that the traditional tools of the court system 
were failing to address the chronic social crises — such as 
substance abuse, family dysfunction, and homelessness 
— that draw people into the criminal justice system .81 
Jurisdictions responded by establishing special dockets to 
work with people struggling with these issues and connect 
them with effective community-based interventions, 
treatment, or services .82 

Sometimes called “treatment” or “problem-solving” 
courts, these specialty courts also help limit the damage 
caused by conviction and imprisonment . Participants who 
successfully complete programs to which they are assigned 
may see all criminal charges against them dropped or gain 
access to alternatives to incarceration . 

While they are important tools for reducing justice 
involvement, these initiatives must be implemented with 
care . One criticism of drug courts is that participants may 
face jail or prison time if they fail to comply with supervisory 
conditions — suggesting that such courts may inadvertently 
contribute to incarceration . Some reform advocates also 
object to the coercive nature of these courts, as they may 
(for example) mandate drug treatment . They argue that 
such direction is inconsistent with a public health model of 
drug policy .83 

>> The State Background 
Since the 1990s, New York State has relied on a wide variety 
of problem-solving courts to tackle numerous social 
problems .84 Today the state has a variety of initiatives, 
ranging from drug treatment courts to veterans’ courts to 
community courts .85 In 2019 Governor Cuomo signed 
legislation clarifying the role of these initiatives in the state’s 
criminal procedure law, a sign of their permanence and 
importance to the state’s criminal justice landscape .86 

>> Expanding Access
Despite this robust network, there is still room for improve-
ment . All counties except Hamilton have drug treatment 
courts, but most counties have no community courts .87 
Some initiatives, including reentry courts, exist only in New 
York City .88 The legislature should fund the creation of new 
problem-solving courts outside the New York City area, 
focusing specifically on the northern and western portions 
of the state . In addition, the state legislature should invest in 
community-wide initiatives, services, and referral programs 
that help realize the goals of problem-solving courts . 
Expanding access to problem-solving courts and the 
community-based interventions on which they depend  
will lessen New York’s reliance on incarceration and provide 
vital services throughout the state .
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ments tend to be ineffective at deterring crime.99 Such 
enhancements should be dramatically scaled back or 
reevaluated altogether. 

Improve Parole to Reduce the Number of 
People Serving Excessive Sentences

Parole can serve as an important check on unnecessarily 
long prison terms. But the state’s parole system falls short 
in several important ways and contributes to cycles of 
reincarceration.100 The reforms described below would 
ensure that parole is more broadly available, complement-
ing other efforts to shorten excessive sentences:

	� Address technical violations through administra-
tive sanctions rather than reincarceration. Parole 
and community supervision usually come with a series 
of conditions, such as a curfew, drug testing, or limita-
tions on travel.101 Violating any one of those conditions 
constitutes a technical violation and can lead to rein-
carceration — even if the person on supervision 
committed no crime and did nothing to endanger public 
safety.102 Currently, someone suspected of committing 
a technical violation of parole conditions can be rein-
carcerated for 15 days, and then another 90 days pend-
ing a revocation hearing.103 If parole is ultimately 
revoked, this person may face a lengthy return to incar-
ceration.104 New York reincarcerates more people for 
technical parole violations than any other state except 
Illinois.105 Black men and women are significantly more 
likely than others to be reincarcerated for these tech-
nical violations.106

To end this unnecessarily punitive policy, lawmakers 
should take three steps. First, they should end the prac-
tice of jailing people accused of technical violations 
and instead permit them to remain in the community 
pending adjudication. Second, they should drastically 
limit or eliminate reincarceration for technical viola-
tions and substitute a series of graduated responses 
(e.g., a sanction, such as a formal reprimand, or an 
intervention, such as referral to reentry services), with 
the specific response keyed to the severity or persistence 
of the violation. If reincarceration is indicated, it should 
be for a period of weeks or months — not years.107 
Finally, lawmakers should offer people on parole the 
opportunity to earn early discharge.108 

The Less Is More Act takes steps toward each of these 
goals. First, it limits the use of detention when people 
are accused of technical parole violations, and provides 
for a recognizance hearing when detention is autho-
rized, giving people a chance to avoid any unnecessary 
interruption to reentry. Second, it also sharply limits 
the use of incarceration for technical violations and 
provides for administrative sanctions instead. Last, it 

B. Reduce Unnecessarily 
Long Prison Sentences
The most effective way policymakers can mitigate the 
damaging effects of prison is by decreasing the number 
of people who become swept up in the criminal justice 
system in the first place. But a harm reduction strategy 
requires that policymakers also shorten unnecessarily 
long prison sentences for those who have been convicted. 
Critically, this action can be taken without risking public 
safety; there is little evidence that long prison sentences 
reduce crime.89 In many cases involving older people 
behind bars, release is even a moral imperative.90 The solu-
tions described below address this problem from two 
complementary angles.

Reform New York’s Sentencing Structure to 
Decrease Baseline Sentences and Lessen the 
Severity of Habitual Offender Statutes

First, and most simply, lawmakers should reduce prison 
sentences across the board and reevaluate penalties for 
habitual offenders. Given the high cost of imprisonment 
in New York State — roughly $19,000 per person per year 
— smart decarceration will also help the state confront 
the fiscal challenges caused by the coronavirus pandem-
ic.91 Lawmakers should pursue the following:

	� Decrease the overall length of all sentences by at 
least 25 percent. Decades of excessively punitive poli-
cies have failed to reduce crime but significantly length-
ened the amount of time people spend behind bars.92 
A Brennan Center analysis concluded that increasing 
sentences likely has diminishing returns on crime reduc-
tion and may even be counterproductive.93 Scholars 
have suggested that the optimal incarceration period, 
after which recidivism increases, may be as short as 12 
to 20 months.94 By comparison, the average minimum 
sentence in New York State is around 47 months — at 
a cost to taxpayers of around $73,000.95

Given the promising alternatives to incarceration 
and the many costs of prison identified elsewhere in 
this report, custodial incarceration should be a last 
resort.96 By accounting for crime severity, victim impact, 
intent, and likelihood of recidivism, the Brennan 
Center’s research suggests that incarceration periods 
can be safely cut by at least 25 percent.97 

	� Reassess recidivist sentencing enhancements. New 
York’s felony sentencing schemes impose increasingly 
severe punishment on those who have prior felony 
convictions, requiring a minimum three-year sentence 
for the second commission of a felony.98 These punish-
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have digitized copies of each applicant’s record, forc-
ing commissioners to travel to review the docu-
ments.122 This process likely makes it that much harder 
for commissioners to give each file the attention it 
deserves.123

Parole reform would also save the state a considerable 
amount of money. The high cost of incarceration relative 
to parole supervision means that reducing wrongful 
parole denials and expanding eligibility would cut costs 
while preserving public safety.124 Reincarcerating people 
for technical parole violations is also extraordinarily 
expensive, costing the state an estimated $600 million 
annually. These costs, too, could be cut by imposing other 
sanctions for those who violate minor parole conditions. 
Taken together, parole reform offers lawmakers an oppor-
tunity to address the state’s budget crisis while building 
a fairer criminal justice system.125 

C. Reduce Barriers  
to Reentry
If enacted, the policies described above would reduce 
peoples’ exposure to the criminal justice system. But poli-
cymakers must also expand opportunities for people 
currently serving prison terms, as well as those who previ-
ously served, in order to insulate them from the system’s 
collateral consequences. 

Expand Access to Education in Prison

Education in prison does not reach nearly as many people 
as it should. State lawmakers should follow Congress’s 
example and restore financial aid eligibility for people in 
prison. They should also consider eliminating other barri-
ers to educational opportunities.

Providing secondary and postsecondary education in 
prison is a powerful way to eliminate some of the barri-
ers that people face when they leave prison and enter 
the job market. People who receive some form of post-
secondary education or vocational training while in 
prison are estimated to have a 12 percent higher chance 
of finding a job after release.126 They are also less likely 
to be reincarcerated.127

For decades, people in prison were eligible for, and 
benefited from, financial aid to support their enrollment 
in college-level coursework.128 That changed when the 
Violent Crime Control and Law Enforcement Act of 1994 
(the so-called 1994 Crime Bill) made people in state and 
federal prisons ineligible for Pell Grants, the most import-
ant need-based financial aid program in the United 
States.129 Making things worse, in 1995 New York made 

creates a new system for earned-time credits by which 
people can shorten the length of their supervision. 
Lawmakers should ensure that this bill is enacted in 
the current session.109 

	� Create a presumption of release in hearings. Each 
year, the New York State Parole Board denies parole to 
nearly 60 percent of the more than 10,000 people it 
interviews.110 The individual biases of commissioners 
can play a decisive role in shaping who is released and 
who is not.111 New York should change this process by 
making grants of parole presumptive.112 Presumptive 
release already exists in New York, but only in limited 
form; just 21 people qualified for it in 2016.113 Lawmak-
ers should pass the Fair and Timely Parole Act, which 
would provide that people “shall” be released on parole 
unless “there is a current and unreasonable risk the 
person will violate the law if released and such risk 
cannot be mitigated by parole supervision.”114 

	� Expand eligibility for age-contingent release. While 
the state prison population continues to fall, the number 
of imprisoned people over the age of 50 has grown by 
81 percent since 2000.115 People aged 50 and older are 
significantly less likely than their younger counterparts 
to recidivate and are thus much less likely to pose a 
threat to public safety.116 Such people are ideal candi-
dates for parole but may not be eligible, depending on 
the terms of their sentence. The state legislature should 
take up a bill from the last session that would obligate 
the Board of Parole to hold a parole hearing for anyone 
over the age of 55 who has served at least 15 years 
behind bars.117 

	� Professionalize the Board of Parole. Today there are 
just 16 (of a possible 19) commissioners on the New 
York State Board of Parole. And while their caseload 
is falling, the commissioners are still tasked with 
conducting 10,000 to 12,000 parole interviews per 
year. It is unlikely that commissioners have the time 
to give any individual hearing the attention it deserves, 
especially because cases are not spread out evenly over 
the year.118 The legislature should fix this understaffing 
problem by increasing the maximum size of the 
board.119 With more commissioners, people will likely 
receive more individualized treatment — and be 
granted parole at higher rates.120 Additionally, Gover-
nor Cuomo should ensure that all future appointments 
(and reappointments) help build a board that reflects 
a diversity of professional and personal backgrounds, 
allowing members to bring a better understanding of 
human behavior to each case.121 Last, the board should 
ensure that all commissioners have easy access to 
parole applicants’ files well in advance of hearings. 
Some reporting suggests that the board still does not 
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	� Fund reentry services to provide an easier transition 
to post-release education. Not everyone who enrolls 
in classes while in prison can complete a degree before 
release. Reentry is always challenging, and the realities 
of post-release life may make it difficult or even impos-
sible to continue working toward a degree.145 “Naviga-
tors,” or experts who can walk people through the 
college enrollment process and respond to other chal-
lenges related to reentry, would help ensure that people 
who enrolled in college while in prison are able to attain 
their degree after release.146 Policymakers should either 
fund these positions directly or contract with nonprof-
its to provide these services.147 In Tennessee, for exam-
ple, state-funded navigators work with all adults who 
enroll the state’s community college network — includ-
ing people who enroll while imprisoned — and guide 
them through graduation.148

Investing in college in prison may mean additional public 
expenses, but this cost may prove relatively small and 
should be weighed against potential savings.149 Prisons 
have a devastating impact on the economic well-being of 
people who pass through them and, by extension, on their 
communities. Our estimates suggest that the resulting 
unemployment and underemployment lead to as much 
as $1.9 billion in reduced earnings (see Section II). Provid-
ing education and training to people while they are impris-
oned can reduce those effects and expand employment 
by better preparing people to enter the job market when 
they leave incarceration. Additionally, recidivism reduc-
tions associated with prison education may lessen future 
costs of prisons and jails.

Make the Sealing of Criminal Records 
Broader, Faster, and Automatic

A criminal record can reduce earnings for decades.150 Bren-
nan Center research shows that those with a criminal 
conviction miss out on roughly $100,000 in earnings over 
the course of a career — a sign of the permanence of crim-
inal records in modern life.151 To ensure that people receive 
meaningful opportunities after conviction or imprisonment, 
policymakers should strengthen New York’s processes for 
sealing criminal records. Sealing operates by functionally 
limiting who can view a criminal record after a set time has 
passed and certain criteria have been met.152 New evidence 
suggests that this relief significantly boosts wages and 
employment opportunities, and it can ensure that those who 
have already served their sentences can reintegrate into their 
communities without barriers preventing them from gain-
ing employment and housing.153

New York provides only limited opportunities for seal-
ing. Criminal cases that do not end in conviction are 
sealed, and key records from them are either returned or 

incarcerated people ineligible for the Tuition Assistance 
Program (TAP), a grant program for low-income New 
Yorkers.130 The consequences for postsecondary educa-
tion behind bars were dire: students could no longer 
afford to continue their education, forcing many providers 
to shut their doors.131 

Some programs survived by turning to private philan-
thropies for support, but these grant streams — while 
important — are less reliable than dedicated public fund-
ing.132 New York State’s network of public universities and 
colleges continues to serve people in prison, especially in 
the north and west of the state.133 And private universities 
and their partners operate high-quality programs in the 
Hudson Valley. For example, the Bard Prison Initiative 
(BPI) extends Bard College courses to people in six New 
York State prisons. Incarcerated students are taught by 
Bard faculty using the same curriculum as students at the 
main campus, and they graduate with a Bard degree.134 
Similarly, Hudson Link for Higher Education in Prison 
offers coursework at five prisons statewide in partnership 
with institutions including Columbia University and 
Vassar College.135 

For these programs and many others, restoring financial 
aid eligibility to people in prison would mean the return of 
more reliable funding and possibilities for expansion. Thank-
fully, change is in the air.136 In late December 2020, Congress 
restored Pell Grant eligibility to people in state and federal 
prisons, provided that they are enrolled in programs that 
meet certain criteria, such as awarding transferable 
academic credits.137 This long-sought change will make 
education in prison more accessible across the country.138 

But that expansion will not be complete, nor as success-
ful as it could be, without reform at the state level. New 
York State should take the following steps:

	� Restore state financial aid for prospective students 
in state prisons. State lawmakers should restore TAP 
eligibility for imprisoned people.139 This change would 
complement Pell Grant restoration and could substan-
tially expand the reach of education in prison.140 It would 
particularly benefit upstate education providers, for 
whom private fundraising may be more difficult.141 Until 
this step is taken, New York State’s financial aid 
programs will be more restrictive than their federal 
analogues — an unenviable distinction. 

	� Broaden TAP eligibility criteria to accommodate 
students in prison. After restoring TAP eligibility, 
lawmakers should remove other barriers that limit the 
reach of education in prison. One impediment is that 
only full-time students are eligible for TAP under current 
law.142 That requirement could put the grants out of 
reach for some people in prison.143 The full-time require-
ment is already waived in certain cases; lawmakers 
should add an exception for imprisoned students.144
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waiting period, such as one year.165 People with felony 
records should also be entitled to automatic sealing, 
but potentially after a longer wait — perhaps one cali-
brated to state-specific recidivism rates.166 Since the 
state already provides for the sealing of many felony 
records upon application after 10 years, this suggests 
an outer limit to when automatic relief should be made 
available.167 

destroyed.154 Certain marijuana convictions are also 
sealed, with similarly broad effect.155 In both cases the 
relief approximates true expungement, rendering the 
sealed proceeding a “nullity.”156 For anyone with a 
non-marijuana conviction record, though, options are 
limited. Since 2017, people convicted of certain nonviolent 
crimes — and who have no more than two convictions, 
only one of which can be for a felony — have been able to 
apply to have their records sealed after 10 years.157 But 
even when relief is granted, records are retained, and they 
may be made available to law enforcement or government 
offices in specific circumstances.158 

People must also proactively apply for sealing. Few, 
however, have actually done so, suggesting that candi-
dates may not know sealing is available or are deterred by 
administrative barriers from applying.159 Unfortunately, 
that would not be surprising: someone wishing to have 
their record sealed must first wait for a decade to pass, 
locate and file the proper paperwork, and then potentially 
navigate an adversarial hearing.160 Without these barriers, 
it is likely that more people would seek and obtain sealing. 
Indeed, an “overwhelming number” of those who do 
manage to apply obtain relief.161 

New York’s laws lag far behind those of other states. 
For example, Pennsylvania, New Jersey, Utah, and Califor-
nia have already enacted so-called clean-slate laws, which 
automatically seal some criminal records after a set peri-
od.162 Nationwide, these initiatives enjoy broad bipartisan 
support. Some 70 percent of voters support clean-slate 
efforts, according to one poll.163 Now, Clean Slate NY, a 
coalition of leaders in state criminal justice reform advo-
cacy, is urging New York to follow this example and imple-
ment automatic expungement for criminal records.164

Consistent with clean-slate principles, New York 
should update its sealing and expungement laws in two 
simple ways. These changes would make New York’s seal-
ing policies some of the most progressive in the nation 
and demonstrate its commitment to rehabilitation: 

	� Make sealing automatic. People should not have to 
navigate a labyrinthine application process to obtain 
relief from old records. Instead, all who are eligible 
should have their records automatically sealed or 
expunged, without the need to go through paperwork, 
hearings, and the expense they involve. 

	� Seal records promptly, especially in the case of lower-
level offenses. Ideally, all misdemeanor convictions 
should be sealed automatically after a relatively short 

Access to Housing

People returning to their communities from prison may 
face difficulties finding a place to live, putting them at 
risk of homelessness and potentially increasing recidi-
vism .168 A key safety net, the New York City Housing 
Authority (NYCHA), is taking steps to make it easier for 
people with a criminal record to obtain public housing . 

For years, NYCHA barred people from applying for 
housing if they had been convicted of a crime within a 
certain period of time, with the length of the exclusion 
varying with the severity of the crime .169 Those rules 
were partially relaxed for the Family Reentry Pilot 
Program (FRPP), under which NYCHA partnered with 
local service providers to reconnect around 100 
otherwise excluded, justice-involved people with family 
already in NYCHA residences, with the goal of ultimately 
adding them to their families’ leases .170 The FRPP was 
ultimately made a permanent part of NYCHA’s opera-
tions .171 In September 2020, NYCHA took another step, 
inviting public comment on a proposed rule that would 
dispense with NYCHA’s categorical approach to barring 
people with a criminal record and instead provide for 
individualized review of each formerly justice-involved 
person’s application .172 The review process would draw 
heavily on the FRPP’s infrastructure to ensure careful 
consideration of each case .173 These changes, which 
were pending when this report was finalized, would 
represent a welcome change .174

Policymakers should look for additional ways to 
expand housing access for justice-involved people . For 
instance, some cities have adopted rules banning or 
limiting criminal background inquiries in private rental 
applications .175 The New York City Council recently 
considered similar legislation, which would complement 
NYCHA’s reforms .176 



18 Brennan Center for Justice Poverty and Mass Incarceration in New York

Conclusion

Conviction and imprisonment carry profound economic consequences that trail 
individuals for decades and contribute to both poverty and the racial wealth gap. 
New York State is not immune to these problems, and lawmakers should be 

prepared to confront them, even — and perhaps especially — during a pandemic and 
economic crisis. Building a fairer, more effective criminal justice system can go hand  
in hand with fiscal discipline, saving the state money in the short term and reducing 
poverty and racial disparities in the long term. Economic and racial justice must be the 
foundations of any recovery, making the time for action now. 
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