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T oday, the nine justices on the Supreme Court are 
the only U.S. judges — state or federal — not 
governed by a code of ethical conduct. But that 

may be about to change. Justice Elena Kagan recently 
testified during a congressional budget hearing that Chief 
Justice John Roberts is exploring whether to develop an 
ethical code for the Court.1 This was big news, given that 
the chief justice has previously rejected the need for a 
Supreme Court ethics code.2 

In fact, however, the Supreme Court regularly faces 
challenging ethical questions,3 and because of their 
crucial and prominent role, the justices receive intense 
public scrutiny for their choices. Over the last two decades, 
almost all members of the Supreme Court have been criti-
cized for engaging in behaviors that are forbidden to other 
federal court judges,4 including participating in partisan 
convenings or fundraisers,5 accepting expensive gifts6 or 
travel,7 making partisan comments at public events or in 
the media,8 or failing to recuse themselves from cases 
involving apparent conflicts of interest, either financial or 
personal.9 Congress has also taken notice of the problem. 
The For the People Act,10 which was passed in March 2019 

by the House of Representatives, included the latest of a 
series of proposals by both Republican and Democratic 
legislators11 to clarify the ethical standards that apply to 
the justices’ behavior.

Much of the Supreme Court’s power comes from the 
public’s trust in the integrity and fairness of its members. 
Controversies over the justices’ ethical choices threaten 
this trust at a time when faith in our democratic insti-
tutions is already low.12 In this era of hyperpartisanship, 
when confidence in the Supreme Court is imperiled by the 
rancor of recent confirmation battles13 and ongoing crit-
icism from the president,14 the Court’s decision to adopt 
its own ethical reforms would send a clear and powerful 
message about the justices’ commitment to institutional 
integrity and independence. Moreover, voluntarily adopt-
ing a code (rather than waiting for Congress to impose 
one) could actually enhance the Court’s power by build-
ing the Court’s credibility and legitimacy with the public, 
thereby earning support for its future decisions.15

This white paper provides a brief overview of the 
current judicial ethics framework and highlights three 
changes that the Court could adopt right now to bring 
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clarity and transparency to the ethical standards govern-
ing the nation’s most powerful jurists:

�� adopting its own Code of Conduct; 

�� establishing a regular practice of explaining its 
recusal decisions;16 and 

�� strengthening its rules governing gifts and financial 
disclosures. 

The justices’ embrace of these reforms would end the 
long-standing debate about why the nation’s highest 
court lacks the kind of written ethical code that is increas-
ingly ubiquitous, not only for government officials but 
also in schools,17 private corporations,18 and many other 
organizations. It would also reestablish the U.S. Supreme 
Court as a beacon of accountability and rule of law at a 
moment when these core democratic principles are under 
attack, domestically and around the world.
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1. “uphold the integrity and independence of the 
judiciary”;

2. “avoid impropriety and the appearance of impropri-
ety in all activities”;

3. “perform the duties of the office fairly, impartially 
and diligently”; 

4. “engage [only] in extrajudicial activities that are 
consistent with the obligations of judicial office”; 
and 

5. “refrain from political activity.”20 
 

Some of the canons further describe specific behaviors 
that are permissible, such as teaching law, or that should 
be avoided, like commenting on a pending case. The 
commentary to the canons provides additional interpreta-
tive guidance. Although the canons are written broadly, a 
judge facing a tricky ethical situation may request an advi-
sory opinion from the Judicial Conference of the United 
States’s Committee on Codes of Conduct. 

The Code of Conduct does not itself have the force of 
law, but violations of its provisions may lead to investiga-
tion or sanction under the Judicial Conduct and Disability 
Act of 1980.21 Like the code, this act does not apply to the 
justices of the Supreme Court.22 It allows anyone to file a 
complaint alleging that a judge “has engaged in conduct 
prejudicial to the effective and expeditious administra-
tion of the business of the courts.”23 These complaints 
are reviewed first by the chief judge of the judicial circuit 
where the complaint is filed and then, if necessary, by a 
committee of district and circuit court judges appointed 
by the chief judge.24 

Following an investigation, the committee submits a 
written report to the circuit’s judicial council, a panel of 
judges charged with making administrative decisions for 
the circuit.25 The council then may choose whether to 
dismiss the complaint, conduct its own investigation, or 
sanction the judge.26 Possible sanctions include censure, 
an order directing that the judge receive no further cases, 
or even a request that the judge retire.27 In extreme cases, 
the circuit council may refer the matter to the Judicial 
Conference, which can recommend impeachment.28

The standards in the Code of Conduct are supple-
mented by statutes governing recusal, financial disclo-
sure, outside employment, and gifts. Some of these rules 
do apply to the Supreme Court. By statute, a Supreme 
Court justice must recuse from deciding cases “in any 
proceeding in which his impartiality might reasonably 

be questioned,” as well as for “bias or prejudice.”29 The 
justice must also recuse if she has personal knowledge 
of, a family connection to, or a financial interest in the 
case.30 Consistent with the requirements for other senior 
federal officials,31 the justices are required to file annual 
financial disclosures with the Judicial Conference, and 
they are subject to referral to the attorney general for civil 
and criminal penalties for falsifying or willfully failing to 
file a report.32 Finally, the justices may not engage in most 
outside employment, accept honoraria for speeches, or 
accept gifts from anyone with substantial interests that 
may be impacted by the Court’s work.33

These limited statutory provisions represent most of 
the formal ethical limits on the U.S. Supreme Court. While 
several justices have indicated that they follow the Code 
of Conduct voluntarily,34 it has not been adopted as the 
Supreme Court’s “definitive source of ethical guidance.”35 
Moreover, as Chief Justice Roberts has explained, the 
existing code “does not adequately answer some of the 
ethical considerations unique to the Supreme Court.”36 
Thus, at present, the public has no way of knowing 
whether and when the justices follow the code, espe-
cially since they rarely explain their ethical decisions. 
Public oversight is further complicated by the fact that 
the mandated financial disclosures happen only once 
annually and are not available online.37

An Overview of Ethical Regulation of Federal Judges

The cornerstone of judicial ethics is the Code of Conduct for U.S. Judges. Adopted 
in 1973, the code applies to all federal judges except the justices of the Supreme 
Court.19 The code has five canons, which require that federal judges: 
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1. Adopt a Code of Conduct
An obvious step the Court should take is the adoption 
of its own public code of ethical conduct. Although the 
Court is notoriously secretive about its internal opera-
tions, the justices have, on occasion, indicated that they 
have agreed on standards to govern their behavior.39 By 
accepting and publicizing a more complete ethical code, 
the justices would reaffirm and model a commitment to 
transparency, accountability, and the rule of law. 

The case for an ethical code is clear, and it is one that 
the justices themselves have recognized in other circum-
stances. In 1993, the Court published a recusal policy 
governing cases involving the legal practices of justices’ 
spouses, children, and other close relatives.40 As the Court 
explained in its memo, publicly setting out these stan-
dards in advance was intended to make clear that future 
recusal decisions were “unaffected by irrelevant circum-
stances of the particular case” and to provide guidance 
to the justices’ “relatives and the firms to which they 
belong.”41 Adopting an ethical code modeled on the Code 
of Conduct for U.S. Judges would have a similar effect of 
allaying concerns about the justices’ behavior in individ-
ual cases and providing needed guidance to the Court, 
the parties, and the public about how particular ethical 
questions will be resolved.

In developing a Supreme Court ethics code, the justices 
can and should look to the Code of Conduct, which they 
are reportedly already using to assess their ethical obli-
gations.42 At their core, the five canons require federal 
judges to commit to the principles of independence and 
impartiality and to refrain from engaging in behaviors 
that might compromise their integrity in the eyes of 
the public. All of the sitting justices have indicated their 
commitment to these values during their confirmation 
hearings and on other occasions.43 Formally and publicly 
adopting them should not be controversial. 

The code provides specific guidance as to whether 
particular activities violate these broad principles. Much 
of this guidance should also be noncontroversial. For 
example, like every other federal judge, Supreme Court 
justices should not be members of organizations that 
discriminate on the basis of race, sex, religion, or national 
origin.44 Nor should the justices serve as officers or trust-
ees of organizations that regularly engage in litigation.45 
They should agree, like all other federal judges, that 

they will treat litigants with respect46 and avoid publicly 
endorsing candidates for political office.47 They should 
also publicly commit to following the code’s newest provi-
sions, which prohibit judges from participating in or toler-
ating harassing and abusive behavior in the workplace 
and forbid retaliation against employees who report it.48

Yet the code may also require some modifications to 
address circumstances that are unique to the nation’s 
highest court.49 For example, Chief Justice Roberts has 
indicated that the Supreme Court requires somewhat 
different standards for recusal,50 given that the justices, 
unlike all other federal judges, cannot be replaced.51 
Canon 3(c) of the Code of Conduct, which provides guid-
ance on when judges should disqualify themselves from 
hearing a case, could be refined to address this concern. 
For the same reason, the justices should also take special 
steps to avoid conflicts of interest in the first place. For 
example, they could adopt a more stringent rule prohib-
iting their ownership of individual stocks. This would 
substantially reduce the number of recusals based on 
financial conflicts of interest and therefore the number 
of cases decided by less than the full court.52 

In developing their own code, the justices could also 
look to the 2007 American Bar Association Model Code 
of Judicial Conduct for appropriate ways to address some 
of the ethical situations that have prompted public criti-
cism of the Court.53 Over the last several years, questions 
have been raised about the propriety of the justices’ regu-
lar attendance at conferences and fundraisers for partisan 
legal-interest groups and at events whose participants 
or sponsors are involved, either as parties or as amici, in 
litigation pending before the Court.54 

Canon 4 of the Code of Conduct currently allows 
judges “to speak, write, lecture, [and] teach”55 on topics 
related to law and legal reform and to assist in fundraising 
for nonprofit organizations, including those engaged in 
legal advocacy.56 But, given the growing frequency with 
which the justices are making public appearances,57 the 
Court might want to adopt more specific ethical stan-
dards around speeches and events. The 2007 Model Code 
attempts to provide more guidance in this area, autho-
rizing and encouraging valuable engagement with the 
legal community and the public58 while drawing clearer 
lines to avoid the appearance of bias or partisanship. For 
example, it clarifies that “even for law-related organiza-
tions, a judge should consider whether the membership 

Recommendations

The Supreme Court should take action immediately to improve its accountability 
and transparency.38 Adopting the following commonsense reforms would 
be important steps toward building the public’s confidence in the Court’s 

independence and integrity at this crucial moment.
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and purposes of an organization, or the nature of the 
judge’s participation in or association with the organiza-
tion, would conflict with the judge’s obligation to refrain 
from activities that reflect adversely upon a judge’s inde-
pendence, integrity, and impartiality.”59

To be sure, a code would not provide clear answers to 
all ethical questions that the justices face, nor could it, 
on its own, eliminate misbehavior. Because the justices 
cannot be disciplined except through impeachment, the 
code would be primarily self-enforcing.60 Yet, as ethics 
experts Charles Geyh and Stephen Gillers have explained, 
there are reasons to believe that even a voluntary code 
would have “great value.”61 Were the Court to formally 
adopt its own ethical code, that commitment would be 
meaningful, reshaping both the justices’ understanding 
of their discretion and the public’s response to their ethi-
cal decisions. The justices could no longer satisfy their 
obligations simply by “consulting a code” that they are 

“free to disregard,”62 and the public “could assume that a 
justice who vows to abide by ethics rules that the Court 
itself adopted will do so.”63 

2. Provide Reasons for 
Recusal Decisions
In addition to clarifying the principles governing recusal, 
the Court should adopt a practice of explaining recusal 
decisions. At present, each justice decides individually 
whether and when to recuse, pursuant to the statutory 
standard — and they usually do so without explanation.64 
Given that the loss of even a single justice can shift the 
outcome in significant and controversial cases, the public 
deserves to understand the reason for a justice’s absence.65 

At present, recusal decisions are noted without further 
comment in the Court’s orders, leaving court watchers 
to guess as to the reasons.66 Instead, the Court should 
provide a public explanation when a justice independently 
determines that recusal is warranted. As the Project on 
Government Oversight has explained, “Publicizing recusal 
explanations would serve the public by offering insight 
into these often-consequential decisions, while also guid-
ing other judges’ and justices’ decisions by providing a 
clear record of what does (or doesn’t) constitute a compel-
ling reason to recuse.”67 Providing short recusal explana-
tions would also be consistent with the Court’s historical 
practice in the late 19th and early 20th centuries.68 

In addition, when parties appearing before the Court 
file a formal motion seeking a justice’s recusal, the Court 
should commit to responding in a written opinion. Again, 
this reform would not be unprecedented. Justice Antonin 
Scalia wrote a detailed opinion explaining his decision 
not to recuse in a case involving then vice president 
Dick Cheney following a hunting trip in which both men 
participated.69 While the written opinion did not end the 
controversy over his decision, it provided a clear state-

ment of his reasons, which allowed public analysis and 
critique.70 As the Court itself has explained, judicial legiti-
macy is linked to the Court’s willingness to justify its deci-
sions: “A public statement of . . . reasons helps provide the 
public with the assurance that creates the trust.”71 Recusal 
motions question the impartiality and independence of 
the Court; the justices should respond in written opinions 
to illuminate their reasoning, promote consistency and 
fairness in their decision-making, and build the public’s 
trust in their judgments.

3. Refine Gift Rules and 
Enhance Disclosures 
Finally, the justices should strengthen the rules governing 
their acceptance and disclosure of gifts. By statute, the 
justices may not accept gifts from anyone “whose inter-
ests may be substantially affected” by decisions of the 
Court. In 1991, the Court also voluntarily agreed to follow 
the rules set by the Judicial Conference,72 which prevent 
judges from accepting gifts that create the appearance 
of conflict.73 

In recent years, however, many of the justices have 
been criticized for accepting expensive memberships and 
memorabilia, donations to causes they support, and lavish 
international trips. The Court should act to allay concerns 
about undue influence by adopting stricter gift policies, in 
line with those governing senior government officials.74 
For example, members of Congress may only accept gifts 
valued at under $50, including “services, training, trans-
portation, lobbying, and meals whether provided in kind, 
by purchase of a ticket, payment in advance, or reimburse-
ment after the expense has been incurred.”75 While exact 
parity between the branches may not be necessary or 
appropriate, the justices should agree to clear limits on 
gifts in order to avoid the appearance of impropriety.

In addition, the justices should promote increased 
transparency by agreeing to more-regular online finan-
cial disclosures.76 Right now, the justices are alone among 
top government officials in that they provide disclosures 
only once a year,77 and they are the only high-level govern-
ment officials whose financial disclosures are not avail-
able online.78 Interested parties must fax a request and 
then wait several weeks for the preparation of a report 
that can then be picked up at an office building in Wash-
ington or mailed.79 Such delays detract substantially from 
the usefulness of these disclosures as a tool of public 
accountability. The justices should agree to the same 
level of oversight required of senior officials in the other 
branches.80 
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Conclusion

In closing his 2011 year-end report, Chief Justice Roberts noted that the federal 
judiciary has long bolstered public confidence in the courts “by articulating ethical 
standards” and that it “has continued to revisit and revise those standards to 

maintain the public’s trust in the integrity of its members.”81 This moment demands 
another such effort. The Supreme Court should voluntarily adopt these basic reforms 
to help restore the public’s trust in its integrity and to model commitment to the rule 
of law.
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