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executive summary
The nation’s massive foreclosure crisis is also, at its heart, a legal crisis. Many homeowners
are losing their homes because they lack the ability to navigate the landscape of our lending
laws. The Legal Services Corporation (“LSC”), the major federal source of funding for civil
representation for the poor, reports that nonprofit legal services programs across the nation
are “besieged with requests for foreclosure assistance.” Too few people are ever able to obtain
qualified legal guidance. According to our findings:
•

I n Connecticut, over 60 percent of defendants facing property foreclosure in
2007-08 did not have counsel.

•

In New York, 84 percent of defendants in proceedings in Queens County
involving foreclosures on “subprime,” “high cost” or “non-traditional” mortgages
(which are mortgages disproportionately targeted to low-income and minority
homeowners) proceeded without full legal representation. In Richmond County
(Staten Island), 91 percent of such defendants were unrepresented, and in Nassau
County, 92 percent were unrepresented.

•

I n Stark County, Ohio, heavily impacted by foreclosures, data suggests that 86
percent of defendants facing property foreclosure did not have counsel in 2008.

Why Having a Lawyer Matters
Foreclosures may be inevitable for many individuals, but not for all. Legal representation can help
many homeowners save their homes and, more broadly, help to stabilize neighborhoods at risk.
Many people have legitimate legal defenses that can halt foreclosure actions, or help open
the door to alternative solutions, such as mortgage refinancing. But few homeowners and
tenants are aware of their legal defenses. Among other important interventions, lawyers can
identify violations of state and federal laws, enforce consumer protection laws, and advance
defenses that can either inspire lenders to agree on sustainable loan terms, or slow foreclosure
proceedings enough to create time in which to obtain alternative housing.
Barriers to Representation
Our nation’s civil legal aid system is ill-equipped to deal with increased demand for legal
services. Civil legal aid, always underfunded, has suffered from acute shortages since federal
funds were cut by one-third in 1996. Moreover, just as the need for legal representation has
reached its apex, the recession has forced state and local governments and private charities to
cut their support for legal services.
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Further compounding the problem, federal restrictions imposed by the Congress on the Legal
Services Corporation as an outgrowth of Newt Gingrich’s “Contract with America,” have
undercut homeowners’ efforts to obtain protection from predatory lenders. Abusive lenders
enjoy a full arsenal of legal tools, while homeowners relying on restricted legal aid attorneys are
barred from joining class actions, claiming attorneys’ fee awards, or relying on their attorneys
to advocate before legislatures and administrative bodies. Congress, through the 2008 Housing
and Economic Recovery Act, provided one-time funding for lawyers to help foreclosure victims,
but then explicitly prohibited the lawyers it had funded from engaging in any litigation.
Our underfunded and restricted civil legal aid system is critically important for AfricanAmerican and Latino communities, which are more likely than other communities to be
injured by predatory lending practices and to require the assistance of publicly funded counsel.
Insufficient legal resources exacerbates the wealth divide between these communities and the
rest of the nation and undermines the legitimacy of our justice system by perpetuating two
systems of justice, one for people with means and another, inferior system for the poor.
Recommendations
The Brennan Center offers the following recommendations:
1.

Increase funding for foreclosure legal representation – Additional state and
federal dollars should be dedicated to foreclosure legal assistance and directed
to the hardest hit areas, often the areas with predominantly minority resident
populations.

2.

Remove funding restrictions that undercut effective legal advocacy for
homeowners and tenants – Lifting the LSC funding restrictions, a costfree fix, is among the easiest and most cost-effective ways to improve legal
representation for foreclosure victims.

3.

Expand access to the courts and to other dispute resolution mechanisms for
homeowners facing foreclosure proceedings – States that allow foreclosures
to proceed without according homeowners a day in court need reform. In
every state, lenders should be required to participate in a mediation conference
with homeowners before a foreclosure is permitted to proceed.

4.

Recognize a right to consult with a trained housing counselor and, as
necessary, a lawyer – Foreclosure proceedings should be deferred until the
homeowner has consulted with either a trained housing counselor, or, where
lending violations are suspected, a lawyer.
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introduction
The foreclosure crisis that has bedeviled American citizens and institutions since early 2008
is also a crisis in legal representation. As a direct result of the mortgage crisis, record numbers
of Americans find themselves facing complicated legal proceedings. Many do so without
the benefit of legal counsel. And, many lose their homes as a result. Though lawyers help
homeowners save their homes – and more broadly, help stabilize affected communities – there
has been little effort to increase the supply of legal representation afforded to the increasing
numbers of indigent people fighting to keep their homes and their families intact.
Clearly, the ability to pay for legal counsel should not determine whether or not someone
loses his or her home. Too often it does. Increasing numbers of homeowners lose their homes
precisely because they do not have counsel and cannot navigate their way through the tangle
of complex lending laws themselves.
The difference lawyers make in foreclosure proceedings springs from the simple fact that lawyers
can make claims and raise defenses about which most homeowners are unaware. Counsel can
advance viable legal claims on behalf of a homeowner as leverage to inspire the lender to agree
on sustainable loan terms, and can also slow foreclosure proceedings to give the homeowner
adequate time to find alternate solutions. Quite simply, for many Americans, the difference
between facing foreclosure with counsel or unassisted can be the difference between having a
roof over their heads – or not.
State and federal lawmakers have responded to the foreclosure crisis in a variety of ways;
they have enacted laws that criminalize predatory lending practices, passed prevention and
intervention initiatives, and created mortgage renegotiation incentives. But, to date, little has
been done to ensure that homeowners who cannot afford counsel are represented adequately
during foreclosure proceedings.
Foreclosure troubles did not cause the current shortage of lawyers for indigent Americans.
But they have contributed to the growing demand for legal representation that results in an
intolerable fact: America’s justice system does not work for a huge portion of the poor. By some
estimates, 80 percent of the legal needs of America’s poor go unmet. The unprecedented foreclosure
crisis has significantly intensified what has been a long growing and chronic shortage of legal
assistance for low-income citizens.
Because lenders targeted low-income, Latino, African-American and other minority groups
for subprime loans, there is also an explicit – and dramatic – race and class component to
the current crisis. In these communities, a downward spiral can well be expected: the rolling
contagion of layoffs and service cutbacks is hitting low-income and minority communities
with disproportionate impact. Increased homelessness and poverty are likely to exacerbate
an already intolerable crisis of civil representation, one that has a particular impact on lowincome, minority communities and that has been stoked by chronic funding shortages and
4 | Brennan Center for Justice

also by the draconian restrictions Congress imposed on Legal Services Corporation-funded
legal aid programs in 1996.
The consequence of neglecting the legal needs of America’s poor cannot be overstated. A
Vermont Supreme Court Justice put it well:
The difficulty poor clients experience in their efforts to access justice should
be seen as the canary in the coal mine for the justice system as a whole – the
poor are affected first because they are more vulnerable, but their difficulties are
symptomatic of larger problems that ultimately will affect everyone.1
America’s poor are more vulnerable – especially in times of economic turmoil. Continued
foreclosure proceedings are forecast; yet it is not too late for Congress and state legislators to
make a difference. This paper explains why state and federal lawmakers must act, even now, to
ensure that the victims of the crisis have quality legal representation and unrestricted access to
justice. Renewed dedication to the tenets of fairness, equal justice, and shared responsibility
will affect everyone, not just in this crisis, but beyond.
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I.

THE CRISIS

The United States is a nation of homeowners. More than two-thirds of Americans own their
own homes,2 meaning that the high-leverage, high-cost lending that swept the mortgage
industry affects a staggering number of people, regardless of region or background. A perfect
storm of lax underwriting standards, abusive lending practices, and a precipitous decline in
home values led to rising numbers of foreclosures in almost every state in the country.3
Over 1 million homes entered foreclosure in 2007.4 In 2008, over three million foreclosures
were filed — an increase of more than 225 percent from 2006 — and one in 54 homes received
at least one foreclosure filing during that year.5 Foreclosures were up 18 percent this August
from the same month in 2008.6 At the current rate, nearly 2,900 families lose their home each
day.7 The crisis shows no signs of abating. In the next four years, continuing foreclosures could
mean the loss of 8.1 million homes.8 Although there was initial optimism that foreclosures
would taper off in 2009, according to Jay Brinkman, Chief Economist of the Mortgage
Brokers’ Association, “the effects of job losses and general economic deterioration make the
2009 outlook worse…”9 Initial foreclosure reports for the year are as dire as predicted, with
foreclosure activity increasing to record levels in the first half of 2009.10 The fundamental goals
of homeownership for families in America — building wealth, raising children, stabilizing
communities, reducing crime, and more — are all endangered.11 And, the ripple effects extend
far beyond the individual homeowners.
Housing wealth and total family wealth are inextricably intertwined. Housing comprises about
30 percent of household wealth in the United States, but the loss of housing wealth has a greater
impact on young, minority, and low-income homeowners, who tend to have a larger fraction
of their total household wealth tied up in housing than do other groups (who may have stocks,
bonds, and other financial assets).12 For example, minority families had 54 percent of their wealth
in their homes. Families with incomes under $20,000 had 77 percent of their wealth in their
homes.13 Drops in the housing market, therefore, do not affect all households equally.
Unfortunately, the risky mortgage lending at the core of the crisis was targeted at the
communities most likely to be hurt by a housing bust.
A.

The Impact of Subprime Lending and Predatory Practices

The term “subprime” typically refers to loans that have adjustable and higher interest rates
and fees, pre-payment penalties and broker kickbacks. Although subprime loans may have
introductory low teaser rates, they eventually come with a high cost in the form of higher interest
rates (which often go up over time), more fees and prepayment penalties. As a result, subprime
borrowers face a great deal of trouble keeping up with their payment obligations. Even after
controlling for employment rates, income and home values, one study found that subprime
loans are still 20 times more likely to lead to foreclosure.14 Subprime loans comprise 14 percent
of all mortgage loans being serviced, but more than half of all loans in foreclosure.15
6 | Brennan Center for Justice

Arguably, not all subprime loans are “predatory,” though predatory practices are, by and large,
targeted at borrowers within the subprime market. In general, predatory lending is characterized
by fraud or deceptive practices, including false information on loan applications and a lack of
transparency of loan terms, as well as a disregard for a borrower’s ability to pay, in a scheme that
strips the borrower of home equity.16 The most common victims of predatory practices tend to
be minority and low-income households, and the elderly.17
Homeowners at Risk
A substantial number of home-owning families in the United States are poor or near
poor. Nearly 7 percent of all families who own a home in America live below the
federal poverty level, and nearly 22 percent live below 200 percent of the poverty level,
the maximum income cut-off point for a variety of federal aid programs.18

source: U.S. Census Bureau, American Housing Survey for the United States:
2007, Pub. No. H150/07, at 80 tbl.2-12 (2008).

B.

The Costs of the Foreclosure Crisis

When a household goes through foreclosure, everyone loses. Foreclosure devastates families,
uproots them from communities, schools, and places of worship, and rips older homeowners
from support systems on which they depend. Families lose money invested in their homes and
see their equity stripped. Years after a foreclosure, individuals who have lost their home will find
that the black mark on their credit history not only negatively impacts their ability to secure new
credit, but also presents obstacles to buying car insurance and even obtaining a job.19
Neighborhoods suffer too, as foreclosures cause property values for surrounding homes to
decline. According to a recent study from the Furman Center, proximity to six or more
Brennan Center for Justice | 7

foreclosures within six years is associated with sale prices 3.9 percent lower than homes not
in proximity to six or more foreclosures.20 In the current crisis, it is estimated that the 40.6
million homes that are next door to foreclosed properties will suffer price declines of $8,667
on average, which adds up to a $352 billion decline in property values.21
Municipalities suffer.22 Lost tax revenue, unpaid utilities, extra costs for police, maintenance
and other city services required to deal with increased crime and vagrancy associated with
vacant housing stock can cost state and local governments up to $20,000 per foreclosure.23 In
California alone, estimates have put lost tax revenue from foreclosures at $4 billion for 2008.24
In New York, experts estimate lost tax revenue of $102 million between 2007 and the end of
2009.25 In Atlanta, where foreclosures were up 42 percent between 2006 and 2008, the city’s
property tax revenue at the end of 2008 was 15.5 percent below projections.26
Higher foreclosure levels contribute to higher levels of violent crime. More specifically, a
1 percentage point increase in foreclosure signals a 2.33 percent increase in the number of
violent crimes, in part because of the increased presence of abandoned and vacant buildings.27
Ominously, a March 2009 report estimated that 19 million housing units – nearly one in seven
– were vacant across the country, the highest vacancy rate since the 1960s.28
Foreclosures cost lenders too. Lenders lose 20 to 60 cents on the dollar per foreclosure, because
foreclosed homes usually sell below market value, and when properties fail to sell at auction,
lenders must also pay for maintaining the empty homes. 29 By one estimate, a typical foreclosure
costs a lender $58,000.30
Why, then, have lenders not been more aggressive in taking steps to help homeowners avoid
foreclosure? Several factors converged to create disincentives for such action. For example,
allowing a borrower to avoid foreclosure by renegotiating the loan terms often requires the
lender to write down the value of the loan principal and carry the loss on its books, something
financial institutions are loath to do even if it would improve the likelihood of long-term
repayment.31
In addition, the securitization of mortgages – the process in which mortgages are repacked into
pools and sold to investors as “mortgage-backed securities” – has created a unique disincentive.32
Loan servicers, who collect and process loan payments during the life of a loan on behalf of
mortgage-backed security investors, and who often serve as the gatekeepers for determining
whether modifications will be made to loan terms, often make more money from foreclosures
than from loan modifications, even if the lenders owning the underlying principal incur losses
through foreclosure.33
Such are some of the “incentive misalignment problems” that make foreclosure mitigation steps,
such as loan modifications, difficult to achieve on a large scale even though they would constitute
the most economically rational choice for both homeowners and lenders in many cases.
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C.

The Foreclosure Crisis has had a Disproportionate Impact on African Americans

The foreclosure crisis has been felt most acutely in African-American communities, which have
disproportionately high foreclosure rates and have a disproportionate portion of family wealth
invested in homes.34 Latino communities have also been hard hit.35 The high foreclosure rates
in these minority neighborhoods are due largely to the prevalence of subprime loans.36
According to a 2004 Federal Reserve study:
[B]lack homebuyers received higher priced loans more than three times as
often as non-Hispanic white homebuyers, and Hispanic homebuyers received
higher priced loans more than two times as often. In general, differences of
this magnitude persist across borrowers with different income levels and across
neighborhoods with different median incomes (for example, low-income versus
middle-income).37
The Federal Reserve’s data from 2007 reveal similar patterns.38 These disparities exist regardless
of region. One study found that over 40 percent of the loans made by “high risk lenders”
– distressed mortgage lenders that have gone out of business as part of the collapse of the
subprime mortgage industry, in part due to their aggressive and predatory lending practices –
were in neighborhoods where over 80 percent of residents were people of color, and less than
10 percent were in neighborhoods where less than 10 percent of the residents were people of
color (in the seven metropolitan areas analyzed).39
While the one virtue of the subprime lending market was, arguably, to afford greater access to credit
to people with imperfect credit histories, many African Americans were given subprime mortgages
even though they could have qualified for less expensive prime loans. A study by the National
Community Reinvestment Coalition found that low- and moderate-income African Americans
were 2.1 times more likely to receive subprime loans than similarly situated whites, and that middleand upper-income African Americans were at least 2.7 times more likely to receive these loans.40
Targeting African-American communities for high-cost and predatory loans marks the latest
chapter in an extensive history of discrimination in the housing and credit markets. AfricanAmerican communities have long been excluded from access to credit and underserved by
reputable credit institutions.41 In the 1990s, subprime and unscrupulous lenders rushed into
the breach. African-American communities were less familiar with fair loan pricing and terms
and more desperate for accessible credit when credit markets opened to borrowers with lessthan-perfect credit scores, making them particularly vulnerable targets of unscrupulous brokers
and lenders.42
In the aggregate, equity has been drained from African-American neighborhoods across the
country, as the residents have assumed debt that has put them at higher risk of default and
foreclosure. Nationwide, subprime borrowers of color will lose between $72 billion and $93
billion as a result of home loans made during the past eight years.43
Brennan Center for Justice | 9

Moreover, African-American neighborhoods – which have comparably higher poverty rates,
joblessness, and decreased municipal services – are especially vulnerable to the many impacts of
foreclosures.44 For example, evidence suggests that property values in low-income neighborhoods
are more easily destabilized by “visible, confidence-reducing events such as foreclosure sales.” 45
Foreclosed homes in neighborhoods with fewer economic resources are also more likely to be
left vacant for extended periods of time, leading not only to a loss of confidence in a recovery,
but also to tangible problems like rundown and blighted buildings (which can encourage more
crime, as mentioned above).46 In contrast, within higher-income neighborhoods, foreclosed
properties are more easily sold and returned to productive use.
Unfortunately, this phenomenon makes recovery more difficult in lower-income neighborhoods
with high rates of foreclosure. The Furman Center for Real Estate and Urban Policy reports
that in New York City, for example, the same predominately minority neighborhoods that saw
the highest rates of subprime lending, and the highest foreclosure rates are now experiencing
the greatest declines in mortgage lending and new investment.47
Homeownership has been the most accessible asset and path to stability for millions of African
Americans. The foreclosure crisis is eroding these gains, deepening and worsening residential
segregation by reducing African-American residential mobility,48 divesting sorely needed capital
from African-American communities, and exacerbating the enduring wealth divide between
African Americans and whites. 49

Historical Home Ownership Rates by Race50
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Early twentieth century mortgage loans were characterized by substantial down payments of
at least 40 percent or more, and short payment periods, typically of 6 to 11 years. Between
a quarter and half of all homes were acquired debt free. 51 As a result, “none but the most
affluent men of European ancestry had reliable and widespread access to home finance.”52
The Federal Government enters the lending market with the creation of the Home
Owner’s Loan Corporation in 1933, and the Federal Housing Administration (“FHA”)
in 1934 and eventually the Federal National Mortgage Association (“Fannie Mae”) in
1938. These New Deal programs function to insure private lenders against loss, and
popularize the use of long-term, amortized mortgages with decreased down-payments.
The result is vast expansion of home ownership rates throughout the country, and creation
of the white middle class. African Americans were explicitly excluded from these housing
opportunities. For example, the FHA would not insure loans in neighborhoods with old
housing stock, which excluded most neighborhoods where African Americans resided, and
followed an explicit policy of refusing to insure loans made by private lenders in multiracial
neighborhoods, and homes for nonwhites in white neighborhoods. Private lenders, taking
their cue from the federal government, followed suit.
G.I. Bill creates the Veterans Administration (“VA”) loan program allowing over five million
veteran and active duty personnel to secure federally guaranteed individual mortgages with
no down payment. The Veterans Administration follows the FHA’s policy of channeling
investment away from neighborhoods where African Americans reside, exacerbating racial
neighborhood segregation.53

1980s–1990s

During this period less than 2 percent of federally insured loans are awarded to African
Americans.54 The FHA and VA, in charge of administering the federal government’s two
major lending programs, endorse the use of race-restrictive covenants until 1950 and
explicitly refuse to underwrite loans that would “introduc[e] ‘incompatible’ racial groups
into white residential enclaves.”55
The passage of the Fair Housing Act and court victories of the 1960s and 1970s diminish overt
discrimination in the housing markets. In their place arise more subtle discriminatory practices
by banks and private lenders, including the maintenance of offices only in white neighborhoods,
and refusal to lend on properties in predominantly minority neighborhoods (“redlining”).

1990s–
present

1945–1959

1944

1933–34

1900s

Discrimination in the Mortgage Lending Market – A Brief History

Innovations in automated, risk-based pricing lead to expansion of subprime lending to
borrowers with less-than-perfect credit scores.56 The opportunity for predatory lending
practices grows with the increase in available capital in the mortgage market and an unregulated
securitization system. In the absence of strong underwriting guidelines, unscrupulous
lenders target minority communities for subprime predatory loans (“reverse redlining”). The
expansion of access to credit thus comes at a high cost: while many African Americans were
able to own homes for the first time, many are now losing not only their homes but their
families’ accumulated wealth, as a result of the bad terms that they were offered.
Brennan Center for Justice | 11

II.

LAWYERS MAKE A DIFFERENCE

The mortgage foreclosure crisis is also a legal crisis. Many homeowners possess legal defenses
that could bar foreclosure, but cannot effectively raise them. For others, loan modification
and refinancing programs could enable them to save their homes, but relying on lenders to
agree to new terms in the absence of litigation incentives, has not, to date, been particularly
effective.57 With legal representation, many of these homeowners could prevent the loss of
their families’ equity and, in many instances, retain their homes.
Facing a foreclosure is daunting for even the most sophisticated home owner. Without a
lawyer, it can be extremely difficult to figure out what is required to defend oneself.
Complicated legal notices may require specific responses – such as the filing of an “answer”
with a court – by a particular date, in order to prevent judgment from being entered in favor
of the lender. Legal papers may not spell out, in detail, how the lender has arrived at the sums
allegedly owed and generally do not give the homeowner any clues as to possible defenses or
solutions. According to Mary Asbury, Executive Director of the Legal Aid Society of Greater
Cincinnati, foreclosure is among the most complicated practice areas addressed by the civil
legal aid bar, “most lawyers without expertise in foreclosures would have trouble in these
cases, let alone lay persons.”58
A.

The Need for Legal Assistance

No definitive nationwide study has been done on the number of persons without legal
representation in the foreclosure process. The Brennan Center contacted 30 court clerk’s
offices in counties with the highest rates of foreclosure in the ten most foreclosure-impacted
states.59 Few tracked data on legal representation. In Stark County, Ohio, one of the only
foreclosure-impacted counties for which information on legal representation is readily
available, data suggests that 86 percent of defendants in foreclosure proceedings went
without counsel in 2008.60
Additionally, data from Connecticut, as well as several counties with high rates of
foreclosure in New York, indicate that the number of unrepresented defendants in
foreclosure actions is quite high.
In Connecticut, over 60 percent of defendants facing foreclosure of their property in 2007-08
did not have counsel. Of those without counsel, 43 percent attempted to represent themselves.
The remaining 57 percent failed to respond to the notice of the foreclosure.61
These figures include owners of commercial and non-residential properties. The percentage
of homeowners without representation – let alone from minority and low-income
communities – is likely greater.
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The Foreclosure Process
Once a borrower has missed several monthly mortgage payments, typically two to three, lenders
in almost every state have the right to send a notice of default, and within 30 to 60 days, to
initiate foreclosure proceedings.
Generally, the lender must notify the borrower of the lender’s intention to foreclose. Upon
receiving notice of the default, the homeowner is afforded a specified period of time or
“reinstatement period” within which to pay off arrears, plus associated costs.
During this time, in almost every state, lenders are permitted to add certain late fees and
costs to the outstanding amount. Lenders are also permitted, after a specified period of time,
typically less than 60 days, to accelerate the entire past due amount of the loan.
Many homeowners who receive a notice of default are unaware of available options to avert
foreclosure of their home. As one legal services attorney noted, “most folks feel hopeless and
bury their heads in the sand.”62
Homeowners in the 25 states63 that primarily use a “judicial foreclosure process,” where lenders
seeking to foreclose must file a complaint in a court and appear before a judge, are afforded the
opportunity to have a court review the validity of the mortgage.
In an increasing number of jurisdictions, courts are requesting that the parties to the foreclosure
participate in some form of mediation – they must meet to attempt a workable settlement that
could keep the homeowner in his or her home. Without a lawyer, or someone to help the
homeowner understand viable legal claims, homeowners have little opportunity to obtain a
favorable outcome through mediation.
In “non-judicial foreclosure” states, homeowners are in an even tougher position.
In these states, lenders can bypass courts altogether and proceed directly to sell a home to the highest
bidder after recording notice of the sale at the county clerk’s office and publishing notice in the local
newspapers. The homeowner has no legal right to be heard by a court of law. Theoretically, the
homeowner could file an affirmative lawsuit to try to stop the sale by putting the case in front of a judge.
Needless to say, this is a difficult step for any homeowner to take without the assistance of a lawyer.
Once the sale is complete, whether in a judicial foreclosure state, or in a non-judicial foreclosure
state, the homeowner has no right to set aside the sale, even if the homeowner possessed valid
claims and defenses to the foreclosure.
In sum, state foreclosure laws have not caught up with a lending landscape that has changed
dramatically over the past three decades. Loans were made without regard to homeowners’ ability to
repay them, and without regard to inflated home values.
(continued on page 14)
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(continued from page 13)
Debt servicing rights were routinely assigned to third parties who possess financial incentives to
foreclose on homes. Yet, in many states, the law fails to provide homeowners a full and fair opportunity
to save their homes.64
As Judge Christopher A. Boyko, a federal judge in Cleveland, recently wrote, the foreclosure
process has become a “quasi-monopolistic system where financial institutions have traditionally
controlled, and still control…”65
With the cards thus stacked against them, the many homeowners who possess legitimate legal
claims to avoid foreclosure have no real chance to save their homes unless they are able to
obtain the assistance of a lawyer.

In New York for example, in Queens County, data shows that 84 percent of defendants in
proceedings involving foreclosures on “subprime,” “high cost” and or “non-traditional”
mortgages (which are disproportionately targeted to low-income and minority homeowners)
proceeded without full legal representation from November 2008 to May 2009. In Richmond
County (Staten Island), 91 percent of such defendants were unrepresented, and in Nassau
County, 92 percent were unrepresented.66
Notably, judicial officers, lawmakers and other justice stakeholders have taken steps in each
of these jurisdictions to ameliorate the problem of the lack of adequate legal representation
for homeowners in foreclosure proceedings by encouraging or requiring lenders to participate
in a mediation conference before a foreclosure is permitted to proceed to judgment. These
programs differ in their implementation models, and are reported to be meeting with varied
levels of success, though they are not a substitute for full legal representation when needed.67
Around the country, there are further reports of courts inundated with cases in which people
are facing foreclosure proceedings without the assistance of counsel. Chief Bankruptcy Judge
Henry J. Boroff of Massachusetts reported that the number of Chapter 13 pro se bankruptcy
filings jumped from 13 percent in 2004 to 20 percent in 2007, in large part a result of the
higher rates of home-mortgage foreclosures.68
And, in an unprecedented appeal to members of the organized bar, Chief Judge Robert M. Bell
of the Maryland Court of Appeals wrote to every member of the Maryland State Bar asking
attorneys to provide pro bono help to citizens facing foreclosure, explaining “[members of ] the
legal services community alone are inadequate to address the current need.” 69
In April 2009, the New York Times reported on the growing number of people defending
themselves in civil cases because they cannot afford attorneys, casting doubt on the fairness of
proceedings and clogging already cash-strapped courthouses with people in need of assistance.70
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The above example of a typical summons fails to notify the homeowner of what
available defenses might be to the action, where to go for help, or that the failure to
respond could result in the sale of the home at auction.
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The Legal Aid Society of Orange Country reports a 337 percent increase in the number of
clients seeking help with foreclosures and a 135 percent rise in foreclosure cases from 20062008.71 The wait time on the organization’s legal assistance hotline has also risen from eight
to 45 minutes.72 The Legal Services Corporation, the major source of federal funding for civil
representation for the poor, reports that its providers – nonprofits distributed geographically
across all fifty states – have been “besieged with requests for foreclosure assistance.”73
This latest surge in demand for legal representation occurs against a backdrop of a severe
shortage of legal help for the poor. Myriad studies find that 80 percent of the civil legal needs of
low-income people go unmet.74 African Americans and other minorities, who disproportionally
fill the ranks of the poor and rely on publicly funded counsel, are disproportionally harmed
by the lack of available legal representation for the poor.75 The Legal Services Corporation
estimates that even before the current increase in demand, already half of those seeking help
were turned away because of lack of resources.76 One vivid example: in New Jersey, 99 percent
of individuals facing eviction in legal proceedings are not represented by a lawyer.77
The situation puts added pressure on already overwhelmed courthouse personnel – on the
clerks, who must take time to help unrepresented people with forms and filings in order to
keep proceedings moving, and on the judges, who often feel constrained to remain neutral and
not to act as advocates, even as they watch people without lawyers make costly mistakes.
Many judges believe that when individuals represent themselves in complex legal cases, the
outcomes are unfair. Says John T. Broderick, New Hampshire’s Chief Justice:
If you and I went to the hospital and they said, ‘Do you have insurance?’ and
we don’t, and they said, ‘There are some textbooks over there with some really
good illustrations,’ we would think that was immoral.78
While no definitive study has yet examined the difference that a lawyer makes in a foreclosure
proceeding, studies conducted in other contexts have shown that having a lawyer can increase
an individual’s ability to prevail in a legal case by anywhere from 40 percent to 1,380 percent.79
For example, a study of New York City’s Housing Court found that, as compared to tenants who
were not represented, tenants represented by lawyers were more likely to obtain a stipulation
requiring a rent abatement or a repair, as contrasted with a final adverse judgment and order of
eviction – without regard to the merits of their individual cases.80
The intervention of a lawyer can make a particular difference in cases that are procedurally
complicated, such as foreclosure cases.81 Prince George’s County Circuit Judge Herman
Dawson has observed that it is obvious that unrepresented homeowners appearing before him
in foreclosure court do not understand the process. He repeatedly tells homeowners, “You
don’t come to court without a lawyer. This is the problem.”82
The loan servicers and the lenders invariably have counsel whenever they take action against a
homeowner for alleged default of the mortgage terms. Providing lawyers for low- and moderate16 | Brennan Center for Justice

income homeowners would level the playing field, and help to ensure that banks and other
institutions that operate in economically distressed communities do so according to the rule
of law. In the current crisis, characterized by predatory practices, the targeting of poor and of
color communities, and disregard for the requirements of federal and state law, the call for
basic fairness in foreclosure proceedings takes on increased importance.
B.

Six Ways Lawyers Protect Families in Foreclosure

Civil legal aid lawyers, and other lawyers who advocate for the poor, can help to ensure that
low-income homeowners facing foreclosure, a disproportionate number of whom are African
American, will not unjustly lose their homes. How, in fact, can lawyers help these families? We
identify six ways:
1.

Lawyers Raise Claims that Protect Homeowners from Lenders and
Servicers who Broke the Law

A troubling portion of the millions of foreclosures in this country are the product of unlawful
and abusive lending practices to which our regulatory and law enforcement systems have been
slow to react. As Senator Patrick Leahy recently stated, law enforcement cannot keep pace
with the number of mortgage fraud complaints: “ . . . suspicious activity reports alleging
mortgage fraud that have been filed with the Treasury Department have increased more than
10-fold, from about 5,400 in 2002 to more than 60,000 in 2008.”83 As one prosecutor put
it, “Our natural inclination is that these are civil cases.”84 Yet, with so few lawyers available to
pursue civil remedies for homeowners who are injured by these violations, the homeowners get
victimized repeatedly and the lenders are permitted to violate the law with impunity.85
On the federal level, the laws providing protection include the Truth in Lending Act and the
Home Equity Protection Act, which requires lenders to make “clear,” “conspicuous,” and
“accurate” disclosures of credit terms prior to making a loan,86 the Fair Debt Collection Practices
Act, which prohibits “abusive, deceptive, and unfair debt collection practices,” 87 the Real Estate
Settlement Procedures Act (“RESPA”), which prohibits “kickbacks” and “referral fees,” 88 and
the Fair Housing Act, which prohibits discrimination in housing-related transactions.89
Most states have consumer protection statutes and common law protections that prohibit
lenders and their brokers from misleading or deceiving the homeowner prior to making the
loan. With the assistance of a lawyer, homeowners can rely on these laws, commonly known
as “unfair and deceptive practices acts,” to bring claims for unscrupulous practices such as
repeated and unnecessary refinancing (“flipping”) of loans – which result in higher interest
rates and costs assessed to the homeowner – and for making unaffordable “rescue” loans to
consumers at risk of foreclosure in order to acquire the underlying equity in the home.
In addition, state warranty law, usury laws, and common law doctrines such as unconscionability,
breach of fiduciary duty, fraud, and contract law can also be relied on by victims of abusive
lending practices who have the assistance of a lawyer.
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To be sure, protections afforded homeowners by federal and state law are not as strong as many
advocates would wish.90 Not every legal protection described above will entitle a homeowner
to halt a foreclosure outright, for example, by requiring rescission of the underlying loan.
Nonetheless, raising legitimate legal claims may, at the least, enable the homeowner to
temporarily suspend the proceedings. This may provide a borrower with sufficient time to
repay the deficiency and to reinstate the loan. Moreover, and as described below, raising these
claims may better position the homeowner to negotiate more equitable loan terms, a result that
is often more meaningful to a homeowner than a victorious outcome in court.
Finally, by aggregating individual claims into class actions, and/or seeking attorneys’ fees,
attorneys can, for example, turn a claim under RESPA, which ordinarily has a $1000 cap on
statutory damages per violation, into a more powerful deterrence mechanism by effectively
increasing the costs to lenders of engaging in such illegal practices. Unfortunately, as described
in Section III, many attorneys for the poor are unable to rely on the class action device or the
tool of attorneys’ fees.
Why do homeowners need a lawyer to raise these defenses? Foreclosure representation
requires knowledge of complex areas of state and federal law. It also requires the wherewithal
to scrutinize voluminous and difficult-to-decipher loan documents. Even attorneys can find
foreclosure cases daunting, particularly if they are unfamiliar with this specialized area of the
law. Untutored homeowners would find these cases impossible to navigate. As one Arizona
foreclosure attorney observed, “it’s better to have a lawyer than be pro se. A lot of this stuff
requires knowledge of motion practice, civil procedure, evidence, proof that the average person
never had a reason to learn.”91
Federal and state agencies, including U.S. Attorneys and state Attorney General offices may
also bring enforcement actions, but they cannot possibly reach and protect all those affected.
One illustrative example: the Brooklyn district attorney’s office has obtained only 45 mortgage
fraud pleas and convictions since 2000 or, “only five per year in a county of 2.4 million
people.”92 As Senator Charles Schumer has observed, “The district attorneys are really strapped
… mortgage fraud cases are very labor intensive because they involve paper trails that require
a lot of prosecutors and analysts and they have to pull people off other cases.”93 The National
Fair Housing Alliance notes that from 2006-07, the Department of Housing and Urban
Development and the Department of Justice investigated only 10 percent of the fair lending
complaints that private groups filed in that period.94
2.

Lawyers Help Homeowners Renegotiate their Loans

Another important way that lawyers are helping homeowners in crisis is to assist them with
negotiating better loan terms.95
Not all loan modifications are created equal. Modifications that add overdue amounts of
interest and late fees to the principal generally make monthly mortgage payments higher, and
virtually ensure that the homeowner will re-default.96 Lenders may agree to defer payments,
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Fighting for Homeowners
As reported to the Brennan Center by attorneys from the Consumer Rights Unit of Greater
Boston Legal Services (“GBLS”)97, in 2007, Ms. A98, a Latina factory worker in Boston,
Massachusetts, was approached by a mortgage broker who told her she could help her buy a
home. Ms. A said she did not have money for a house, as her income was only $25,000, but the
broker told her that her income did not matter and that Ms. A should put her brother and son
on the mortgage application so their incomes could be included. They were sold a $500,000
two-family house and got two mortgages for close to the full purchase price. Ms. A did not
have a lawyer, and the terms of the loans were never clearly explained. Because Ms. A could
not speak or read English, there was no way for her to understand the complex mortgage terms
she was given. The first tier mortgage had an adjustable rate set to adjust to 14.6 percent; the
second mortgage was an option adjustable rate (meaning they could pay only interest) set to
adjust to 11.75 percent. Total monthly payments for Ms. A were over $3,400 without taxes.
The mortgage broker received over $7,800 in fees, an additional $4,000 premium from the
lender and a portion of the real estate commission for closing the deal. Ms. A later refinanced
into another high-cost, abusive loan – again without the assistance of an attorney – and as the
high rates kicked in, was unable to make the payments.
On the verge of foreclosure, Ms. A reached out to Greater Boston Legal Services for assistance. The
civil legal aid attorneys took Ms. A’s case and raised claims that the loans were unconscionable,
unfair and deceptive, and in violation of the Massachusetts Consumer Protection Act. GBLS
also raised the claim that the lender failed to provide accurate and complete copies of closing
documents in violation of the Truth In Lending Act and other state laws. In the face of these
claims, the lender agreed to rescind the loans. With the assistance of GBLS attorneys, Ms. A
negotiated new loan terms that reduced the principal balance by $100,000 and reduced the
interest rate to a fixed rate of 3 percent for 30 years – thus making Ms. A’s monthly mortgage
payments affordable and allowing her and her family to remain in their home.

but these simply put off the problem until a balloon payment comes due. Indeed, one recent
government study found that, in 2008, most loan modifications were in name only. Lenders
offered only temporary relief on payments for a few months, followed by resumption of original
terms, or, in nearly a third of cases, even higher monthly payments than before.99 Effective
modifications are those that get late fees and other penalties waived, reduce or fix the interest
rate to an affordable level, and in the best cases, reduce the principal loan amount.
Homeowners represented by legal counsel are often better able to negotiate meaningful loan
modifications. Lawyers can review loan documents and assess viable claims and defenses and
use these claims to persuade lenders to agree to more favorable terms. “The goal of the process,”
as Mary Asbury, Executive Director of the Legal Aid Society of Greater Cincinnati has observed,
“is to pull these cases off the mortgage foreclosure conveyer belt. Only then,” says Asbury, “can
better terms with the lender in possession of the loan be negotiated.”100
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Combating Foreclosure Rescue Scams
Foreclosure rescue scams – in which unsavory “consultants” make money by falsely promising to
help distressed homeowners refinance or otherwise reduce their mortgage debt – are popping up
with alarming frequency around the country. Homeowners are enticed to sell their homes, often
rich in equity, to investors who offer to pay the mortgage and rent the homes to the owners so they
can continue to live in the houses and, eventually, repay the investors to reclaim their homes. When
the homeowner signs over the deed to his or her house, the investor drains off the property’s equity,
or evicts the family outright. The alarming increase in the number of foreclosure rescue scams has
prompted the Federal Reserve to advise homeowners, “Be sure to talk with an attorney before
signing anything that transfers the title of your home to another party.” 101
William and Daphne Webb are an elderly couple that fell behind on mortgage payments on their
home when, in 2003, Mrs. Webb, a 73-year old grandmother, suffered a heart attack that forced her
to cease working.102 In an attempt to save their Montclair, New Jersey home of 14 years, the Webbs
initially sought bankruptcy protection. Even after the bankruptcy proceedings were dismissed in
2006, the Webbs’ financial woes continued and the home went back into foreclosure.
Soon after, two real estate investors contacted the Webbs offering “help.” As alleged in related court
papers, by taking advantage of the Webbs’ financial distress and lack of economic sophistication,
the investors persuaded the Webbs to enter into a “credit rehabilitation program” that would save
their home from foreclosure. The Webbs entered into a complex real estate transaction wherein the
couple surrendered title of their home to a third-party “straw-buyer,” with the promise that they
could continue to live in their home and, after making monthly payments of $2,600 for eighteen
months, re-establish their credit and then repurchase their home. The Webbs were not represented
by counsel in the transaction and did not fully appreciate that by entering the arrangement, they
were signing away the legal rights to their home.
According to a court filed complaint, after a year the investors themselves defaulted on the
mortgage, putting the Webbs on the verge of eviction despite their monthly rental payments
totaling approximately $36,000. In other words, although the Webbs made the payments as agreed,
the straw buyers ceased making payments to the mortgage-holding bank. Foreclosure proceedings
ultimately resulted, with judgment entered in favor of the bank.
The Webbs sought help from the Center for Social Justice at Seton Hall Law School and were able
to vacate a default judgment and intervene in the foreclosure, enabling them to remain in their
home while the claims are litigated on the merits. The Webbs have also asserted third-party claims
for damages against the foreclosure rescue scammers who defrauded them. The paper trail of the
investors’ purchase reveals that the bank gave the mortgage despite the investors’ weak credit and
highly leveraged real estate holdings. Says Chinh Le, one of the Seton Hall attorneys representing
the Webbs in the suit, “There are countless, unfortunate homeowners out there like the Webbs,
victims of unscrupulous ‘investors’ and a reckless lending environment that disbursed large volumes
of cash to those investors with little oversight or accountability.”103
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With the assistance of a lawyer, a homeowner can often bypass the lender’s loss mitigation
department and obtain the attention of someone in a position to significantly change loan
terms. Homeowners seeking loan modifications, or simply information about their loans, must
otherwise wait hours on the phone to speak with a bank representative, if they can get through
at all, as U.S. Representative Maxine Waters demonstrated when she spent two hours on the
phone with Bank of America trying unsuccessfully to reach someone who could help one of
her constituents modify his mortgage payment.104
Notably, even homeowners taking advantage of President Obama’s “Making Home Affordable
Plan,” a $75 billion program that went into effect in March, and which creates incentives for
lenders to enter into sustainable loan modification and refinancing agreements with borrowers,
may find it difficult to take advantage of the program because of the difficulty of obtaining
reliable information.105 One housing counselor has stated, “[o]ur experience at the ground
level has been, so far, frustrating… Entry-level employees at mortgage companies are either
steering borrowers away from the plan or are entirely unaware of it.”106
When homeowners do get through, the representative at the other end of the line often
does not have the authority to make any but the most modest changes to the loan terms.
In explaining state officials’ decision to try and enlist the legal bar for help in foreclosure
prevention, one Maryland labor department consumer protection advisor stated, “When you
have a lawyer on the phone, most lenders bump it up one level to decision makers… That’s
been very effective…”107 According to the Congressional Oversight Panel, “[m]any borrowers
are ignored until they retain assistance of a legal advocate or local public official.”108
Bryan Hetherington, Chief Counsel at the Empire Justice Center, which provides free legal
assistance to low- and moderate-income clients throughout New York, reports, “We are not just
kicking the can down the road. We work out modifications that are sustainable for homeowners
and allow them to stay in their homes long term, not simply for another 60 days.”
For this reason, lawyers are often able to obtain better outcomes for their clients than
homeowners could achieve on their own, or even with the assistance of a non-attorney housing
counselor, notwithstanding the valued role that counselors can perform in many cases. By way
of illustration, HOPE NOW, the group of housing market participants convened by the Bush
Administration to address the housing crisis by providing debt management, credit counseling
and overall foreclosure counseling services (free of charge), obtained loan modifications for just
one out of four borrowers (in a pool of one million loans ) in 2007.109 It is worth considering
whether these outcomes would have been improved with the involvement of attorneys.
Finally, by negotiating short sales (when a lender agrees to a discounted pay-off to release a
mortgage) and deeds-in-lieu of foreclosure (when a homeowner conveys his or her interest in
the home to the lender to satisfy a default and avoid foreclosure proceedings), lawyers can also
help homeowners cut their losses when the loss of the home cannot be avoided.
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3.

 awyers Help Ensure that the Foreclosure Legal Process
L
is Followed Properly

Another way in which lawyers are able to assist homeowners is by ensuring that lenders meet the
necessary legal requirements for repossessing a home. When a homeowner is unrepresented by
counsel, the homeowner is unlikely to know whether a lender’s court filings have demonstrated
that the lender is indeed entitled to foreclose on the property.
One of the most basic requirements is that the foreclosing party must own the underlying mortgage
or, in legal parlance, have “standing.” Since 2003, an increasing number of mortgages have been

Negotiating Better Solutions
Ms. Jenie McCaslin, a seventy-year old African-American widow, has owned her home in Southwest
Atlanta for over 38 years. Ms. McCaslin bought the home with her husband in a neighborhood that
was home to the first wave of African-American homebuyers in Atlanta in the 1960s, and is now one
of the neighborhoods hardest hit by subprime lending and foreclosures.
In March 2007, Ms. McCaslin received a knock on the door from a contractor who told her that
he noticed her home could use some repairs and he could help her find a way to pay for them. The
contractor was employed by a renovation company whose CEO also owned a mortgage company
that acted as a broker to refinance Ms. McCaslin into two consecutive high-cost refinance loans. As
Ms. McCaslin struggled to make payments on her mortgage, the mortgage company extended Ms.
McCaslin a refinance loan for $102,050 with an adjustable interest rate starting at 11.75 percent
that had the potential to adjust as high as 17.75 percent. The loan proceeds paid off Ms. McCaslin’s
previous mortgage in the amount of $87,000. She was charged over $6,500 in closing costs, close to 7
percent of the total loan amount, and the remaining $8,300 was used to pay for minor home repairs.
Ms. McCaslin’s income at the time of the closing of the loan was a total of $796 in Social Security
widow’s benefits, not nearly enough to qualify for the loan that had a monthly mortgage payment of
$1,138. As Ms. McCaslin did not qualify by herself, the mortgage company required her son, who
had not lived in the home for 15 years, to be a co-borrower. Option One also required Ms. McCaslin
to convey half her interest in the home to her son. Ms. McCaslin son’s income was never verified,
but even if it had been, the debt burden for the pair was in excess of recommended debt ratios of
HUD and Ginnie Mae. Ms. McCaslin, who is illiterate, did not have the assistance of counsel at the
closing of any of the refinance loans. For several months Ms. McCaslin struggled to make payments
with the help of family members, but almost immediately went into default. The mortgage company
scheduled her home for foreclosure in November 2007.
Completely without resources, Ms. MsCaslin sought out assistance from the Home Defense Program
of the Atlanta Legal Aid Society.
(continued on page 23)
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bought, bundled with other mortgages into securitized assets, chopped up, and sold many times over
to creditors across the world.113 One estimate puts the value of mortgages bundled into securities
by private banks at $2.1 trillion or 19 percent of the total value of outstanding mortgages.114 More
than two thirds of all residential loans originating since 2001 have been thus “securitized.”115
When a mortgage is sold, the seller is required to sign over the mortgage note to the purchaser. That
note documents the debt, its terms, and the new creditor’s standing to collect the debt. However,
in the frenzied buying and selling of mortgages that preceded the current crisis, lenders were
sloppy in documenting the transfer of ownership of mortgages.116 Indeed, a study by University
of Iowa Professor Katherine Porter of Chapter 13 bankruptcy cases filed by homeowners found
that approximately 40 percent of home loans were missing original mortgage notes.117
(continued from page 22)
Ms. McCaslin’s attorney wrote a letter on Ms. McCaslin’s behalf to the mortgage company detailing
the alleged predatory lending abuses that occurred including, among other claims, issuing a loan
that it knew or should have known Ms. McCaslin did not have the ability to pay, and that had no
net tangible benefit to the borrower, in violation of its own and industry standards, and Georgia’s
Fair Business Practices Act, Unfair and Deceptive Trade Practices Toward the Elderly Act, and laws
prohibiting lending with the intent to foreclose. Said Sarah Bolling, Ms. McCaslin’s attorney, “this
was a loan that Ms. McCaslin was unable to afford on day one.” 110
In its letter, Atlanta Legal Aid proposed a settlement of Ms. McCaslin legal claims by offering the
proceeds that Ms. McCaslin could receive from a reverse mortgage offered by a third-party lender as a
short payoff in full satisfaction of the mortgage. In a reverse mortgage, the lender pays the senior citizen
homeowner a lump sum or monthly payments, without the senior having to make payments as long
as he or she lives in the home. The loan, usually totaling 50-60 percent of the appraised value of the
house, must be repaid in full with interest when the homeowner dies or moves out of the house.
The mortgage company agreed to accept the proceeds of the reverse mortgage, $17,000, approximately
$100,000 less than the balance owed on the loan.
“I’ve been in my home for a real long time. I had no idea what to do when I was about to lose my
house.” said Ms. McCaslin. “I know I wouldn’t be in my home today if not for my lawyer.” 111
In describing the Atlanta Legal Aid Home Defense Programs unique use of reverse mortgages,
William Brennan, director of the program, has said, “Taking a short payoff from a reverse mortgage
now is the penalty that the lender should have to pay for this abusive lending practice. How can it
ever be right, moral, or even legal to make a mortgage loan to an elderly African-American longtime
homeowner with terms that virtually assure that he will default, be foreclosed on, and be evicted.”112
Over the past four years, the Atlanta Legal Aid Home Defense Program has saved its low-income
homeowner clients over one million dollars using litigation and/or demand letters plus reverse
mortgages to settle claims against predatory or subprime mortgage lenders.
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A lawyer in the Ohio Attorney General’s office, who sees the issue of missing mortgage notes
as a way to stem foreclosures, has stated “The best thing to do is to keep people in their homes
and for everybody to take steps necessary to make that happen…[However,] these trusts are
purchasing these notes, and before they even get the paperwork, they foreclose on people.”118
Attorneys for homeowners have required that lenders prove that they have standing to foreclose
on the loan by producing the original mortgage paperwork. Even if the foreclosure action is
not dismissed for lack of standing, the request for proof of ownership of the loan can provide
a reason for a creditor to agree to renegotiate a loan’s terms and can help to produce a more
favorable outcome for the homeowner.119 In states with non-judicial foreclosure systems (in
which the foreclosure proceeding does not involve a court), the lawyer’s role can become even
more critical because there is no judge to serve as an independent check on the process.
With the assistance of a lawyer, a homeowner can also ensure that the debts claimed by the creditor
are, in fact, accurate, and do not include illegitimate and excessive fees and penalties. A University of
Iowa study shows that a startling number of mortgage servicers and lenders make calculation mistakes
and also demand unnecessary and excessive fees.120 With the assistance of a lawyer, a homeowner is
better able to identify mistakes and better able to compel corrections.
For example, at St. Ambrose Housing Aid Center in Baltimore, lawyers assisting a client in
bankruptcy proceedings discovered that over $20,000 paid by the homeowner toward arrears
had never been credited by the mortgage servicer to the loan. The director of St. Ambrose’s
Foreclosure Prevention project, Ann Balcer Norton, notes, “We see debt calculation mistakes
in a high number of cases. The figures are simply never double checked.”121
In an even more egregious case in Texas, a mortgage company filed a proof of claim for more
than $1 million, when the principal balance on the note was only $60,000.122
4.

Lawyers Help Homeowners Obtain Protection of the Bankruptcy Law

A homeowner can also benefit from the assistance of a lawyer in a bankruptcy proceeding.
Although typically an option of last resort – as the bankruptcy laws do not permit judicial
modification of mortgages on primary residences123 – bankruptcy is one way that homeowners
can temporarily suspend a foreclosure, which sometimes will create space in which to reach
more favorable resolutions. The act of filing for bankruptcy creates an “automatic stay” that
precludes all lenders and creditors from proceeding with legal action against the debtor.
Bankruptcy is a complicated and specialized area of the law. The legal work required to prepare
a Chapter 13 bankruptcy petition – the type of petition appropriate to avoid foreclosure –
is particularly complex. Through bankruptcy proceedings, homeowners assisted by lawyers
can sometimes preserve the hard-earned wealth to which they are legally entitled, while also
protecting the integrity of the judicial process.
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5.

Lawyers Help Tenants When a Landlord’s Property is Foreclosed

Approximately 40 percent of families facing eviction due to foreclosures are rental tenants.124
Tenants are often the last to know that the building they live in is in foreclosure, and yet are no
less profoundly affected by the loss of their home.125
Although legal protections for tenants are minimal in many states, a lawyer can at least ensure
that the jurisdiction’s notice requirements are followed, and may also be able to provide the
tenant with additional time in the home by raising affirmative defenses, such as the house or
apartment being in disrepair.126
Tenants may need a lawyer’s help to obtain protection from other types of abuses too, such as
when a landlord continues to collect the rent, long after he or she has relinquished title to the
home in a foreclosure proceeding.
Lawyers can also prevent the unjust eviction of some tenants by relying on the federal protections
available to certain classes of tenants in properties owned by Fannie Mae or banks receiving
federal bailout funds, or who receive federal Section 8 housing subsidies.127
Keeping a tenant in his or her home, even if not permanently, can make a substantial difference
in the quality of life for the individual or family, and can help preserve the value of the property,
while preventing blight in the neighborhood - a good result for everyone.
6.

Lawyers Give Those Affected by Foreclosure a Voice in Policy Reform

When individuals have the assistance of a lawyer, they also obtain the opportunity to have more
of a say in public policy choices affecting their communities. Lawyers for the poor who are on
the front lines in protecting homes from foreclosure can perform a critical function in sharing
their clients’ perspectives on the crisis with state legislatures and local governing bodies. They
can help stakeholders construct better policies to help homeowners avoid foreclosure. They can
work with elected officials to craft legislation to address lending abuses, and to provide input
on the role government can perform to better address the foreclosure crisis. Many times, these
lawyers are the only experts who possess direct knowledge of how laws and policies affect lowincome communities (as contrasted with the lending industry). For example:
•

In Maryland, attorneys from the St. Ambrose Housing Center participated actively
in Governor Martin O’Malley’s task force on the mortgage crisis, and recommended
legislative action, including a new requirement that brokers consider homeowners’
ability to repay the loan. That recommendation ultimately was enacted as part of a law
that has been described as “some of the nation’s most ambitious legislation” in the wake
of the foreclosure crisis.128

•

In Ohio, the Legal Aid Society of Southwest Ohio was a leader in creating the Hamilton
County Homeowner Preservation Group, a group of nonprofit counseling agencies and
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lending institutions that teamed up with Hamilton County and the city of Cincinnati
to assist residents who are in danger of losing their homes to foreclosure. The program
connects homeowners with a local nonprofit housing counselor though United Way’s
Help Line, and provides access to emergency assistance funds to help them refinance
existing mortgages and get into more affordable, stable loans. The effort also provides
consumers protection by making it easier for homeowners to report fraudulent and
deceptive practices that result in unwarranted financial strain and foreclosures through
Legal Aid and the Attorney General’s office. From January through June, the Hamilton
County Homeowner Preservation Initiative has saved approximately 700 homes from
foreclosure, avoiding a property value loss of tens of millions of dollars.
•

In Connecticut, lawyers at New Haven Legal Assistance Association Inc., an agency
that helps low-income clients, have met with eleven financial firms servicing loans for
Deutsche Bank to review provisions of a new ordinance requiring that banks register
foreclosures with the city, and have urged the servicers to allow good tenants to remain
in their homes following foreclosure.129 In addition, the organization has proposed a
bill in the Connecticut General Assembly to provide protections for tenants whose
landlord is being foreclosed upon.130

•

In Massachusetts, the Massachusetts Alliance Against Predatory Lending, a coalition
of advocates for the poor that includes Greater Boston Legal Services, is educating
constituents and legislators about the need for three proposed bills in the state legislature
that would: 1) require protections for tenants in foreclosed properties, 2) require court
approval of foreclosures, 3) provide a six-month moratorium on foreclosures involving
subprime and other presumptively unfair mortgages, and 4) create a court-supervised
foreclosure mediation program. These bills (Massachusetts General Court, S.2664,
S.2663, S.2662) were presented at a Public Hearing on May 13, 2009.

•

In New York, the Empire Justice Center of New York, a legal services provider, played
an instrumental role in the state legislature’s passage of a budget that included over $30
million for counseling assistance, one of the largest amounts any state has provided for
such services to date.131

Almost all of these examples are exceptions to the rule, since pursuing policy reforms of this nature
is nearly impossible for the majority of legal services providers that are funded by the Legal Services
Corporation (“LSC”), the primary federal source of funding for civil representation for the poor.132
As described in Section III of this report, with few exceptions, programs accepting LSC funds are
prohibited from engaging in policy advocacy in front of legislative and administrative bodies.
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III.
A.

impediments to foreclosure representation
Who Represents Homeowners and Tenants?

Only a small number of the families unable to afford a private attorney are able to obtain legal
assistance. On the front lines are the nonprofit legal services programs, distributed across the
country, whose primary mission is to provide legal services to the poor. Over 130 of these
programs receive at least part of their funding through the Legal Services Corporation (an
independent, nonprofit corporation, established in 1974 by legislation signed by President
Richard Nixon, for the purpose of ensuring that legal disputes involving the poor would be
resolved pursuant to the rule of law). Other legal services programs receive funding entirely
from non-LSC sources.133
In addition, certain law schools operate clinical legal education programs that are able to handle
a handful of cases for clients impacted by foreclosure proceedings. These include the Center
for Social Justice at Seton Hall and the Post-Foreclosure Eviction Defense Housing Clinic at
Harvard Law School. A few private, nonprofit organizations assist foreclosure victims. For
example, the NAACP has brought a number of class action suits against mortgage lenders that
it alleges engaged in racially discriminatory lending practices.
In some parts of the country, the private bar has stepped in to help coordinate the delivery of
pro bono assistance to foreclosure victims. The “Florida Attorneys Saving Homes” initiative has
put homeowners facing foreclosure in touch with over 1000 volunteer attorneys in that hardhit state.134 In Maryland, the statewide “Foreclosure Prevention Pro Bono Project” has enlisted
the help of over 770 attorneys to help homeowners prevent or mitigate losses associated with
foreclosure.135 A similar program has been organized in New York.
These efforts are important, but are not sufficient to meet existing need. Pro bono representation
is inevitably limited by a variety of factors, including client conflicts,136 time constraints, and
lack of expertise in the area of law. The most effective programs rely on pro bono assistance
to complement the work of legal services programs. For example, pro bono attorneys offering
services through the Florida Attorneys Saving Homes initiative provide advice, counseling
and assistance in negotiations, but do not represent homeowners in foreclosure cases in court.
Court cases are referred to lawyers with Florida legal aid offices, who, as described by the
executive director of Florida Legal Services “are better trained to identify predatory lending
and do the litigation.”137
Federal, state and local law enforcement agencies gradually are stepping up efforts to combat
mortgage fraud.138 For example, in 2008, the city of Baltimore filed a high-profile federal
lawsuit against Wells Fargo Bank, alleging that the bank had engaged in reverse redlining,
thus doubling foreclosure rates in low-income neighborhoods as compared to the citywide
average.139 Illinois Attorney General Lisa Madigan and California Attorney General Jerry
Brown led a lawsuit with nine other states (Arizona, Connecticut, Florida, Iowa, Michigan,
Brennan Center for Justice | 27

North Carolina, Ohio, Texas and Washington) against Countrywide, accusing it (the nation’s
largest mortgage lender and servicer) of predatory lending and fraud.140 In Ohio, New Jersey,
Florida, and Michigan, similar suits by state and local agencies target predatory lending and
fraudulent foreclosure rescue schemes.
But, regulators alone cannot possibly address the large number of cases.141 Moreover, in most
cases, the prosecution of bad actors will not help the majority of individual homeowners to
save their homes.
Finally, the federal government has earmarked a considerable amount of funding for non-attorney
housing counseling services. Sixty-five million dollars was appropriated in the FY09 Omnibus
Appropriations Act for HUD-certified housing counseling services.142 The National Foreclosure
Mitigation Counseling Program received $180 million through federal appropriations in
2008.143 The program provides foreclosure mitigation counseling and scholarships to housing
counselors. Funds for counseling are also available through HUD’s Community Development
Block Grant Program.144 Additionally, the Home Investment Partnerships Program is
increasingly partnering with the lending industry to provide homeowners with non-attorney
counselors through the creation of new counseling programs.145
Housing counselors provide important services to homeowners. They can help homeowners
come up with a realistic budget to manage monthly mortgage payments, facilitate dialogue
between the homeowner and servicer to obtain modification of loan terms, and link borrowers
to resources in the community such as publicly funded short-term loans and mortgage refinance
funds. In some instances, counselors may be able to review documents to spot legal issues that
require handling by an attorney.
However, many of the counseling services provided by the government are intended to be
preventative, and are not a substitute for assistance from a lawyer when the homeowner
possesses valid legal defenses to an impending foreclosure.
All of the above-described efforts are crucial supplements to vigorous civil legal aid programs,
but not a substitute. Unfortunately, as the economy falters, already-strapped legal aid budgets
are in crisis.
B.

Legal Services Organizations Lack Funding for Foreclosure Representation

The country’s major source of funding for legal aid in civil matters, including foreclosure, is
the Legal Services Corporation. The Legal Services Corporation helps the poorest and most
vulnerable in our society obtain access to the justice system. Its programs’ clients live at or below
125 percent of the federal poverty level (an income of $27,563 a year for a family of four.)146
In 1996, Congress, bent on implementing the “Contract with America” cuts in resources for
the poor, slashed the Corporation’s budget by nearly a third, with the intent to eventually
eliminate the LSC.147 Within a year of the cuts, Legal Services Corporation programs served
one million fewer clients.148 At the same time, Congress imposed funding restrictions on who
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attorneys in LSC-funded programs could represent, and how (see below).
In May 2009, the Obama Administration recommended a $45 million funding increase for
the LSC in FY 2010, which, if enacted, would raise the LSC’s full grant to $435 million.149
Even this welcome increase would not nearly meet the level of genuine need. The LSC’s budget
would need to be increased to approximately $753 million dollars to match, in real dollars, what
the Corporation received in 1981, the last time a “minimum level of access” was achieved.150
In addition to LSC funding, Congress has dedicated certain other funds to providing nonlitigation-related foreclosure legal assistance. Thus, the Housing and Economic Recovery Act
of 2008 appropriated $30 million for legal assistance as part of the National Foreclosure
Mitigation Counseling (“NFMC”) Program.151 The funds were distributed by NeighborWorks
America, a Congressionally created national nonprofit designed to provide financial support,
technical assistance, and training for community-based revitalization efforts, which has received
additional appropriations for counseling services. 152
Unfortunately, funding for legal assistance through the NFMC program only scratches the
surface of the growing need. Funds have been limited, and, as noted above, Congress encumbered
the funds with a flat prohibition on litigation, sharply decreasing the funds’ utility. That is,
“no funds provided under [the] Act shall be used to provide, obtain, or arrange on behalf of a
homeowner, legal representation involving or for the purposes of civil litigation.”153
The largest grant of federal dollars to fund crisis-related relief for the states, the American
Recovery and Reinvestment Act154 (often referred to as the economic stimulus plan), a
$787 billion federal appropriation, included nothing — zero — for foreclosure-related legal
assistance.155
In response to the crisis, several states are taking incremental steps to provide increased legal
representation to foreclosure victims, but these are few and far between, and the outlook for
the coming fiscal year is bleak as states slash programs in order to balance budgets.156
In this landscape, the federal Mortgage Reform and Anti-Predatory Lending Act, pending in
Congress as this report goes to press, would approve $35 million in funding for “grants for
providing a full range of foreclosure legal assistance to low- and moderate-income homeowners
and tenants related to home ownership preservation, home foreclosure prevention, and tenancy
associated with home foreclosure.”157 Notably, these funds include a restriction on class action
litigation.158 Although this legislation has been passed by the House, as this report goes to
press, no companion bill has yet been introduced in the Senate.
Worse, a key funding source for legal assistance to homeowners has declined sharply. Legal
aid programs rely on state Interest on Lawyers’ Trust Accounts (“IOLTA”) programs, in which
attorneys bundle client funds in order to generate net interest revenue where no interest would
otherwise be generated. In 2008, IOLTA was the second single largest source of revenue for
civil legal aid programs across the country.159 The reduced number of real estate transactions,
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the primary source of IOLTA funds, and the decline in interest rates have caused IOLTA
revenue to plummet. IOLTA revenue is expected to fall by as much as 50 percent on average
in 2009, and in some states the drop will be worse.160 In Connecticut, for example, IOLTA
revenue dropped from $21 million in 2007 to an estimated $4 million in 2009. 161 And in
Texas, IOLTA funds are down to $1.5 million from $20 million.162
Across the nation, the drop in IOLTA revenue has had crushing effects. Funding shortfalls
have caused legal services layoffs, salary reductions, and office closures. To consider just one
example, the Legal Aid Society of Columbus, Ohio (in a county with one of every 127 homes
in some stage of foreclosure163), expects to lay off a quarter to a third of its staff in the next year
due to IOLTA revenue shortfalls.164
Certain private funding sources have tried to ease some of the burden of budget cuts. For
example, in 2008 the Institute for Foreclosure Legal Assistance (“IFLA”), a project of the
Center for Responsible Lending, awarded $6.5 million in privately contributed funds to 27
groups in 19 states and the District of Columbia. In 2009, in the second and final round of
funding, IFLA awarded $2.4 million in grants to legal aid offices in nine states.165
In the midst of the nation’s foreclosure crisis, when the need for legal representation for
homeowners is at its apex, the available funding for legal representation has been devastated.
Increased state and federal appropriations for foreclosure representation are critically
important.
C.

Federal Funding Restrictions Undercut Foreclosure Representation
by LSC-Funded Programs

As if funding challenges were not enough, the LSC funding restrictions are sharply undercutting
the efforts of foreclosure victims to obtain justice. Since 1996, legal aid programs that receive
any LSC funding have been hamstrung by these harsh and wasteful federal restrictions that
directly interfere with homeowners’ efforts to protect their legal rights.
These restrictions prevent individuals who are represented by LSC-funded programs from filing
class action lawsuits, seeking statutory attorneys’ fee awards, and advocating for lending reform
– all critical tools that would help individuals to keep their homes by defending themselves
from unscrupulous lenders.
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Broad Relief from Reverse Redlining Out of Reach.
Represented by LSC-funded South Brooklyn Legal Services (“SBLS”), eight first-time
homebuyers brought suit against United Homes, LLC, a self-titled “one-stop shop” of real
estate companies, lenders, appraisers, and lawyers. The homeowners claim that the defendant
conspired to sell them over-valued, defective homes financed with predatory loans.
According to related court papers, United Homes failed to disclose the properties’ histories,
inflated the homes’ values with inaccurate appraisals, overstated the homeowners’ assets and
incomes on loan applications, concealed information about loan terms, sold the homes in
uninhabitable conditions, and refused to make agreed upon repairs.166 The homebuyers also
allege that United Homes targeted them because they are minorities and exploited the racially
segregated housing market to engage in “reverse redlining,” the practice of intentionally
extending credit to members of minority communities on unfair terms.167
A District Court judge found the homeowners’ allegations against United Homes’ “conspiratorial
endeavor” enough to warrant moving the case forward, and refused to dismiss the majority of
the claims. This case is ongoing.
As a result of United Homes’ alleged fraud, eight named homeowners entered into mortgages
they could not afford and now risk losing their homes under terms not met by the lender. It
is unlikely that they are the only homeowners affected by these practices. However, unable to
file a class action against United Homes due to federal restrictions, SBLS cannot seek more
widespread relief for other homeowners potentially taken advantage of by the company.

1.

The Restriction on Class Actions Adversely Impacts Low-Income Americans’
Access to Justice

People represented by LSC-funded lawyers are barred from participating in class actions, and
cannot pursue the class-wide relief that is often the most efficient way, for example, to stop
a predatory lender from targeting a whole neighborhood with an illegal scheme. Instead,
individuals are limited to proceeding on a substantially less efficient, case-by-case basis.
Class action lawsuits are a legal tool available to all individuals under the law, except those
represented by attorneys working in federally funded legal services programs. Class action
lawsuits can reduce illegal conduct against homeowners in low-income and minority
communities. As we have seen in the mortgage crisis, many of these communities were
specifically targeted by predatory lenders, and yet throughout this time, legal aid attorneys
could not bring class action lawsuits on behalf of targeted communities to fight these practices.
As the North Carolina Legal Services Planning Council – a voluntary association of North
Carolina organizations serving low-income persons – puts it, challenging “illegal but widespread
practices” without a class action is “impossible.”168
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In every appropriations cycle since 1996, the Commerce, Justice, and Science Subcommittee’s
appropriations law has included a rider that restricts the activities of legal services organizations
that receive funds from the Legal Services Corporation (“LSC”).169
Several of these onerous provisions are described below.
Class Actions

Clients of attorneys in LSC-funded programs cannot participate
in class action suits.

Attorneys’ Fees

Clients of attorneys in LSC-funded programs cannot advance
claims for attorneys’ fee awards, even when authorized by the
underlying law.

Advocacy

Clients of attorneys in LSC-funded programs cannot rely on
their lawyers to advocate before legislative and administrative
bodies unless in response to an invitation extended by those
entities.

Client Ineligibility

Undocumented immigrants, certain lawfully documented
immigrants, and people in prison cannot qualify for legal
representation by staff of LSC-funded programs.

Use of Non-LSC Funds

The “poison pill” restriction – client representation in the
above-prohibited categories cannot be conducted by any LSCfunded programs, even if financed by state, local, private, or
other federal funds intended for those purposes.

Class actions provide access to the courts for homeowners who might not have the resources
to bring an individual claim. In some cases, the availability of a class action ensures that broad
discovery can take place as to the defendant’s unlawful actions. More specifically, when a court
considers ordering relief in a class action, it has jurisdiction to order class-wide, prospective
relief, such as directing a loan servicer, lender, or rescue scam artist, to cease specified misleading
practices. The class action device also makes it possible for a court to order class-wide, retroactive
relief, for example, by requiring a loan servicer to reimburse a class of homeowners who were
all overcharged as a result of an unlawful practice.
2.

 e Restriction on Attorneys’ Fee Awards Hinders the Ability of Low-Income
Th
Americans to Level the Playing Field

People represented by legal services offices are banned from claiming court-ordered statutory
attorneys’ fee awards, even though Congress and state legislatures have enacted laws that
authorize prevailing parties to collect these fee awards as part of the comprehensive regulatory
system intended to deter consumer fraud.170
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Restriction Prevents Client of Legal Aid Program from Claiming $50,000
in Attorneys’ Fees.
Angela Carter and her family lived in their Illinois home for over 45 years. Over the years, Ms.
Carter took out two mortgage loans to make repairs to the home. When Ms. Carter lost her job,
she was unable to keep up with her payments and she filed for bankruptcy but was allowed to
remain in her home. Three years later, Ms. Carter was served with a foreclosure complaint.
Seeing few options, Ms. Carter responded to a mail solicitation that promised her a way to stay
in her home. After several visits to her home by representatives of the soliciting company, Ms.
Carter was coaxed into signing various documents, and without completely understanding the
possible implications of her actions, Ms. Carter sold her home. “I signed the agreement with the
company that bought my home without having anyone representing me,” notes Ms. Carter.
Under the terms of the mortgage she signed, Ms. Carter was allowed to stay in the home, paying
rent, with the option to repurchase in the future. Ms. Carter managed to pay her monthly rent
to the lender for over two and a half years, but when she began to fall behind on payments, her
tenancy was terminated.
“I knew I needed a lawyer,” observed Ms. Carter. “Most people don’t know how to find one. I
called the Legal Assistance Foundation and one other place, but I had no plan if they couldn’t
take my case.”
With help from the LSC-funded Legal Assistance Foundation of Metropolitan Chicago
(“LAFMC”), Ms. Carter filed suit against the rescue lender who had bought her home. A
Chicago circuit court determined that the purchasing company violated the Truth in Lending
Act and the Home Ownership Equity and Protection Act by failing to make statutorilymandated disclosures and by failing to allow Ms. Carter to rescind the sale of her home. The
Court awarded Ms. Carter damages and she was returned the title of her home subject to a
mortgage lien. Said Ms. Carter, “I wouldn’t have been able to get our home back without an
attorney.”
(continued on page 34)

These fee awards play a critical role in consumer protection and mortgage fraud cases, in
particular. In all but five states, consumer protection statutes that prohibit deceptive practices
permit prevailing homeowners to recover attorneys’ fee awards from defendants who have been
found to have violated the law.171
The possibility of having to pay attorneys’ fees provides a critical incentive to help ensure that
a better funded legal adversary does not drag out proceedings in an attempt to exhaust the
indigent client’s resources and those of the legal aid attorney. In the absence of a homeowner’s
ability to rely on the prospect of fees, a lender facing suit can drag a case out using stall tactics,
such as failing to respond in a timely manner for requests for discovery, forcing plaintiffs to
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(continued from page 33)
Ms. Carter’s lawyers at LAFMC were able to recover around $4,000 in costs; however, due to
the restrictions on LSC-funded organizations, they could not seek attorneys’ fees. Any private
attorney could have sought attorneys’ fees in this foreclose rescue scam case under the Truth In
Lending Act, possibly expediting the proceedings and surely raising the price of these illegal
practices for lenders. The attorney handling Ms. Carter’s case believed the fees awarded would
likely have been well over $50,000.
Ironically, Ms. Carter, when deciding whether or not to take up the deceptive lender’s offer,
did seek help from LAFMC. Unfortunately, LAFMC, due to its high volume of requests for
representation and limited resources, was not able to advise Ms. Carter in a timely way. If LSCfunded legal services organizations like LAFMC were able to seek attorneys’ fees, not only would
their clients be allowed the legal tools available to all other litigants, but fraudulent lenders would
be more deterred from continuing illegal practices. In addition, allowing LSC-funded providers
to seek attorneys’ fees would allow these providers, with their increased revenue, to help more of
the growing number of people who need help to stay in their homes.

file motions to compel action, knowing that, even if it loses the case, it will have no obligation
to pay attorneys’ fees to the other side. As the New York Court of Appeals has stated, the
availability of attorneys’ fee awards is “an incentive to resolve disputes quickly and without
undue expense” on the part of the court and litigants.172 Homeowners who rely on the lawyers
in LSC-funded programs lack essential bargaining power when litigating against lenders.
Additionally, statutory attorneys’ fee award provisions have benefits that extend beyond the
courtroom. Attorneys’ fees raise the cost of engaging in deceitful business practices and are thus
a deterrent to such behavior, especially for an industry that carefully calculates the financial
margins associated with all of its practices. When lenders know that litigation will expose them
to fee liability, they are more likely to curb the excessive practices that can lead to litigation.
Finally, attorneys’ fees have the added benefit of enabling legal services programs to bring in
additional funds to enable more homeowners to protect their rights. The California Legal Services
Commission has observed that in addition to impeding successful case resolutions, the attorneys’
fee award restriction contributes to serious funding problems for LSC grantees.173 Prior to the
restriction’s enactment, LSC-funded organizations in California recovered approximately $1.75
million annually in attorneys’ fee awards (from diverse cases), a revenue source that is no longer
available to these programs as a result of the LSC attorneys’ fee award restriction.174
3.

The Restriction on Legislative Advocacy has a Deleterious Impact on
Low-Income Clients’ Ability to be Heard

As a result of the federal legal services restrictions, homeowners are denied a voice in the process
of reforming lending policies in this country. Staff of LSC-funded programs were not allowed
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to initiate advocacy before legislatures for mortgage reform and predatory practice regulation
that could have helped to stop this crisis before it began, and they remain prohibited from
pursuing such advocacy even today. Paradoxically, mortgage lenders and banks have been given
free rein to lobby for their industry’s interests even though they are receiving federal bailout
funds in amounts that dwarf federal appropriations to legal services for the poor.
At the front lines of many of the battles waged in communities across the country, legal aid attorneys
are keenly aware of the true impact of laws and policies on the communities they are charged to
protect. The current foreclosure crisis is no exception; many of the bad practices that contributed to
the foreclosure crisis could have been prevented with stronger consumer protections.
Far from being “just another lobbyist,” legal services staff are among the few potential voices
for the most vulnerable individuals, families and communities in this country. As a legal aid
attorney for the Maryland Legal Aid Bureau put it, “When Legal Aid shows up, it’s not about
personal enrichment.” Legal aid attorneys who see the legal problems faced by low-income
communities on a daily basis can potentially play a critical role in alerting legislatures and other
government bodies to gaps in regulation and problems in the implementation of the laws.
But, under the LSC restrictions, lawyers in LSC-funded programs cannot initiate advocacy
on behalf of communities that need changes in lending policy. They are prohibited from
approaching legislators. The sole exception to this flat ban is for attorneys whose testimony is
sought out by the legislators themselves.
4.

The “Poison Pill” Restriction Extends Federal Prohibitions to Encumber
State, Local and Private Dollars

Most egregiously, through a “poison pill” restriction, Congress has extended the funding
restrictions to all activities of LSC recipient programs, even the activities not funded by the
federal government. In other words, LSC-recipient programs cannot use their non-LSC dollars
(raised from other sources such as private charitable donations, foundation grants, state and
local governments, or other federal revenue streams) for any service or activity that they would
be barred from doing with federal LSC dollars. If a program wishes to spend its private funds
on any of the otherwise prohibited activities, it must do so through a physically separate office
with separate staff and equipment. In Oregon alone, legal services leaders estimate that they
spend $300,000 per year on duplicate costs prompted by this requirement. 175 By contrast,
banks that receive TARP funds are not barred from using their own “other funds” to lobby
Congress.
The absurdity of this rule is clear, especially in the midst of an economic and funding crisis.
Legal aid programs are unfairly burdened and are held to stricter levels of control than other
government-funded entities, including faith-based organizations and TARP recipients. Many
nonprofits must strictly account for government funds, but virtually none are forced to operate
dual systems, isolating their publicly funded activities from their privately funded activities,
out of separate offices.
Brennan Center for Justice | 35

IV.

RECOMMENDATIONS

The mortgage crisis is a result of many known factors: a weakening housing market, a breakdown
in underwriting standards and the advent of mortgage securitization in pursuit of short-term
profit. The broad scope of the problem requires a broad array of interventions, but observers
generally agree that societal losses, both economic and social, can be stemmed if people are
kept in their homes.176
The decision to cut funding and impose draconian restrictions on legal aid has left us with
a system ill-equipped to represent the interests of low-income people and help them avoid
foreclosure. We are reaping the consequences of that decision today. With the ability to lobby
for law reform and the ability to file class action lawsuits, legal aid attorneys might have been
able to prevent some of the worst abuses of the mortgage lending crisis before they happened
and could make a difference for many homeowners, even now.
Without restrictions undercutting their ability to litigate, lawyers receiving federal funds would have
a better chance of saving deserving homeowners’ homes. With better funding, legal aid programs
would not be cutting back at the moment when millions of Americans need them most.
The unfairness of such a system is clear: while lawyers for mortgage lenders and banks rely on a full
arsenal of legal tools to pursue homeowners, the homeowners on the receiving end of foreclosure
proceedings often have no choice but to go it alone. As has been made harrowingly clear, the
implications reach far beyond the individual impact on homeowners, affecting society as a whole.
An under-funded and hobbled civil legal aid system disproportionately burdens AfricanAmerican and Latino communities, which are more likely to rely on publicly funded counsel
and that have been most impacted by discriminatory lending practices in the home mortgage
market.177 The foreclosure crisis is divesting sorely needed capital from minority communities.
Insufficient access to legal representation exacerbates the wealth divide between those
communities and the rest of the nation,178 and undermines the legitimacy of our justice system
by creating two systems of justice, one for people with means, and an inferior system for the
poor.
To restore basic fairness in foreclosure proceedings, we offer the following recommendations:
1.

Increase Funding for Foreclosure Legal Representation

Most low-income people cannot obtain legal counsel to represent them in civil matters. The
crisis of representation in civil cases exists, and grows worse year by year, because of chronic
funding shortages. Today, 50 million Americans would qualify for federally funded legal
assistance, many of whom are poor for the first time.179 As the number of people falling into
poverty increases, so too does the number of people newly eligible to receive civil legal aid
assistance. Cuts in funding — from federal, state, local, IOLTA and private sources — have
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impeded the delivery of civil legal services at a time when it has never been more urgently
needed.
Additional state, local and federal dollars should be dedicated to foreclosure legal assistance,
and directed towards those neighborhoods that have been hardest hit by the foreclosure crisis.
Further, the federal annual appropriation for the Legal Services Corporation (“LSC”) should
be increased for FY 2010. At a minimum, Congress should allocate $485 million – the amount
called for by the LSC – which will still leave many dire legal needs unmet.
2.

Remove Funding Restrictions that Undercut Effective Advocacy for Homeowners
and Tenants

To put it plainly, the majority of lawyers for the poor are prevented from relying on the basic
legal tools that lawyers for wealthier clients have at their disposal. Plus, the restrictions practically
ensure budget shortfalls. When LSC programs have to pay twice for staff and overhead, and are
barred from collecting fees for their work, already tight budgets are strained even further.
Supporters of restrictions claim that without them, LSC-funded programs will become
“ideologically motivated.” These scare tactics, used for years, are particularly tone deaf now.
Ensuring fair access and equal representation to the poor is not a matter of ideology. It is a
central tenet of our justice system.
Removing restrictions on LSC funding would improve foreclosure legal representation for the
country’s poor. The Civil Access to Justice Act, introduced in the U.S. Senate in March 2009,
would significantly improve access to civil legal aid by removing the most severe restrictions
on federal funds and would lift most of the restrictions on the use of non-LSC funds, which
means that communities will no longer have to establish duplicative, parallel LSC-funded and
non-LSC-funded offices.
President Obama’s 2010 budget called on Congress to lift three of the most burdensome LSC
restrictions: the restriction on non-LSC funds, the restriction prohibiting LSC grantees from
participating in class actions, and the restriction on collecting statutory attorneys’ fee awards.180
On June 18th, 2009, the House passed an appropriations bill that eliminates the attorneys’
fee restriction, but that has no effect on the other LSC restrictions.181 On June 25th, 2009,
the Senate Appropriations Committee passed an appropriations bill that would leave all of the
restrictions on federal funds intact, but that would lift most of the restrictions imposed on
LSC grantees’ use of non-federal funds. If the bill is passed by the full Senate, it will have to be
reconciled with the House bill before becoming law. This would be a major step forward, but
action will still be needed to remove remaining restrictions and expand access to justice at this
time of growing need.

Brennan Center for Justice | 37

3.

 xpand Access to the Courts and to Other Dispute Resolution Mechanisms for
E
Homeowners Facing Foreclosure Proceedings

At the end of the day, even assuming that an increased number of homeowners may benefit
from representation provided by lawyers, the underlying laws that regulate lending are in need
of substantial reform to provide better protections to homeowners and to our society.
At a minimum, states that currently permit lenders to foreclose on a home by means of a power
of sale (non-judicial foreclosure states) should provide a judicial forum for homeowners to raise
available legal defenses.
Further, lenders should be required to participate in a mediation conference with homeowners
before a foreclosure is permitted to proceed. One successful example of such a program is
the Mortgage Foreclosure Diversion Pilot Program (“MFDPP”) in Philadelphia, a program
designed to provide early court intervention in residential, owner-occupied, foreclosure cases.182
Through the program, before an eligible home can be sold at a sheriff’s sale, a court order
requires homeowners to be referred to a housing counseling agency. Also required before home
sale is a “Conciliation Conference” conducted by court-appointed personnel, which requires
that lenders negotiate with homeowners and attempt to reach a resolution before foreclosure
can proceed.183 In 2008, over 2,000 homeowners relied on the MFDPP to secure a meeting
with their lender for the purpose of renegotiating mortgage terms. To date, the process has
enabled over 600 Philadelphia families to keep their homes.184
With the support of courts, bar associations and legal services organizations, mandatory
mediation programs can ameliorate some of the harsh consequences of foreclosures, and enable
an increasing number of homeowners and lenders to reach negotiated solutions.185 Lenders
should have the obligation to at least consider every reasonable alternative that would avoid
foreclosure on the home.
4.

Recognize a Right to Consult with a Trained Housing Counselor, and, When
There is Reason to Believe the Foreclosure Results from Lending Violations,
a Lawyer

Homeowners facing foreclosure should have a right to consult with a housing counselor who
can, in the first instance, educate homeowners about the options available to them. For many
homeowners facing foreclosure, a consultation with a housing counselor may be sufficient.
But for those whose foreclosures raise significant legal issues, a right to consult with a lawyer
is also essential.
Unless and until the foreclosure process and laws are simplified to the point where legal counsel
is not necessary, each homeowner facing foreclosure should be provided with an opportunity
to consult with a trained counselor and then to receive fuller representation by a lawyer where
necessary to ensure just and fair proceedings. 186 Under the current system, homeowners
lose their homes unnecessarily at great cost both to the homeowners and to the public. Set
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against the significant costs of foreclosure, the relatively low cost of providing trained housing
counselors and lawyers is a cost effective measure.
The government should rely on approved housing counselors who are trained to identify cases
involving illegal practices to guide the decision as to which homeowners require referral to an
attorney. In either case, foreclosure proceedings should be deferred until the homeowner has
consulted either with a trained housing counselor, or where necessary, a lawyer.
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