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Introduction

riginalism is now a common feature of constitutional litigation. Throughout the

federal courts — and, to a lesser extent, the state courts — judges are resolving

major legal questions with reference to the “original public meaning” of consti-
tutional provisions or related concepts of “history and tradition.”

This turn in American jurisprudence now led by the
Roberts Court has been widely and rightfully criticized
for fostering an approach to judging at odds with estab-
lished ways of making sense of the Constitution and for
ignoring staple features of general legal reasoning such
as precedent, purpose, morality, prudence, logic, and
transparency. Critics have likewise noted that courts are
using this approach to expand executive power in democ-
racy-eroding ways, undermine long-standing rights and
protections, and entrench inequality and marginalization.
Given these problems, it’s important to challenge
attempts to remake legal reasoning to conform to origi-
nalism’s demands.

And given the prevalence of originalist arguments in
opinions and briefs, it’s also important to contain and
counter them when they appear in litigation. This guide
is designed to help you do just that. It offers practical
strategies and tactics for addressing originalist arguments
that can persuade judges, take some of those originalist
arguments off the table, and help win cases for your
clients. This guide should help you spot originalist argu-
ments, understand at a high level how they work, and
respond to them effectively while maintaining a robust
critique of originalism and its applications.

We’ve written this guide primarily for litigators. But liti-
gators aren’t the only ones who need to respond to origi-
nalist arguments. Judges, scholars, teachers, journalists,
commentators, and others do too. Indeed, everyone is
involved in the process of understanding and applying the
Constitution; it’s not just the province of the highest court
or a matter confined to the courtroom. Throughout this
guide, we talk about court filings and lawyering tactics.
But many of our insights should also be useful for scholarly
articles, judicial opinions, public writing, and debates.

At the core of the guide’s approach is a basic idea: To
address originalist arguments, attorneys don’t have to
discard their tried and true lawyering techniques and
become historians. Historical research undoubtedly plays
an important role in shaping responses to originalism in
litigation, but it’s just one tool in the lawyer’s tool kit.
Other tools — including precedent, logic, and critical
reasoning — can be used to reduce the legal significance
of your opponents’ originalist claims without even engag-
ing their historical merits. And, once you engage those
merits, there are additional tactics that can help you more
effectively work with historians and historical materials
as well as avoid mistakes that can weaken your case.

This guide synthesizes holdings and useful commen-
tary from judicial opinions, analysis from the scholarly
literature, and tactics the Brennan Center for Justice has
learned or developed in working with lawyers and histo-
rians on strategies for litigation in which originalism has
been in play. It includes insights that are relevant for
lawyering in both the federal and the state courts.

After a brief discussion of some of the ways originalism
appears in litigation, this guide offers three sets of argu-
ments that you can use to reduce the scope and legal
significance of originalist propositions you encounter in
your cases. It then provides practice pointers that can help
you address the historical merits of originalist arguments.
The guide closes with a sampling of approaches for
recasting, in non-originalist forms, history’s role in consti-
tutional disputes. Along the way, you'll find copious cita-
tions to sources that can bolster your case filings and
deepen your knowledge.

This guide aims to be thorough, but it does not claim to
be comprehensive. The authors’ principal experiences have
been with federal appellate litigation on issues of structural
constitutional law. We hope our observations will encour-
age practitioners in other areas of the law and other courts
to bring more insights to bear in the coming years.

Additionally, this guide does not attempt to train you
in substantive history or historical research methods. Our
practice pointers should, however, help you identify prob-
lems with historical arguments you encounter and struc-
ture your consultations with historians.

Finally, this guide does not claim — and cannot respon-
sibly claim — to offer advice that will work for every case
and at every stage in the litigation life cycle. Your imme-
diate obligation is to your clients. The choice of whether
and how to deploy each of these tactics will depend on
the needs of your case. In any given case, you should
adopt only what will serve your clients’ interests accord-
ing to your own considered judgment. In that spirit, we
encourage you to evaluate each of these arguments with
the particulars of your case in mind.

Addressing the courts’ originalist turn can be daunting.
For your work and your thinking, it is crucial to take the
long view. Originalism may be dominant now. But as a
jurisprudential project it is just decades old, and only more
recently has it become so consequential. [t will not govern
the law forever. Litigators have a key role to play in devel-
oping tools to challenge originalism’s spread and advanc-
ing alternatives when opportunities arise.
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Checklist for Practitioners

Arguments for Responding to Originalism in Litigation

>> Argue on Doctrine
O “Originalism isn’t the standard in this area of law.” (p. 7)
O “Supreme Court case law doesn’t require originalism.” (p. 7)
[0 “Binding precedent requires a different, non-originalist test.” (p. 7)

O “Our opponents have made no effort to fit their argument within existing doctrine.” (p. 7)

Additional Arguments for State Courts
O “The state court shouldn't lockstep with the federal courts.” (p. 8)
O “Primacy requires the state court to take a non-originalist approach to this issue.” (p. 9)

O “Originalism is not the state court’s approach to state constitutional interpretation.” (p. 9)

>> Argue on Method, Applications, and Conclusions

O “Originalism is a flawed method.” (p. 10)
“Originalism risks locking us into outdated and unacceptable values.” (p. 10)
“Originalist methodology is often selective, results-oriented, and unprincipled.” (p. 10)

“Originalism has been destabilizing constitutional law.” (p. 11)

O

O

O

[0 “Originalism is encouraging flawed history.” (p. 11)

O “Originalism rests on the false assumption that a single original meaning exists in every case.” (p. 11)

[0 “Originalism contravenes the framers’ creation of a dynamic constitution.” (p. 11)

[0 “Originalism has been focusing on too narrow a range of historical perspectives.” (p. 12)

[0 “Originalist analysis limited to the founding era neglects the significance of subsequent constitutional amendments.” (p.12)
O “The originalist answer can't be the answer.” (p. 12)

[0 “The originalist answer is reprehensible.” (p. 12)

[0 “The originalist answer has untenable ramifications (as a matter of structure, policy, etc.).” (p. 13)
O “Originalism shouldn’t be the standard in this area of law.” (p. 13)

O “Our opponents are drawing flawed conclusions from silence.” (p. 13)

Additional Arguments for State Courts

[0 “Originalism proceeds from the false assumption that the judges of this court are insulated from democratic accountability.”
(p.14)
O “The relative ease of amending the state’s constitutional provisions cuts against the use of originalism here.” (p. 14)

O “Originalist evidence doesn't exist for these questions of state constitutional law.” (p. 14)

>> Argue Using a Potentially More Favorable Historical Framework
[0 “The principles underlying historical laws do not support our opponents’ position.” (p. 14)
[0 “Our opponents focus on the wrong constitutional moment.” (p. 14)

[0 “History did not end in 1787, and our whole experience as a nation supports our position.” (p. 15)
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Checklist for Practitioners

Practice Pointers

Approach your opponents’ historical assertions skeptically. (p. 16)
Leverage existing critiques of your opponents’ sources. (p. 16)
Read in whole the primary sources your opponents cite. (p. 17)

Insist on direct evidence. (p. 17)

Work with the weight of history. (p. 17)
Embrace indeterminacy. (p. 18)
Play with probability. (p. 18)

|
|
|
|
[0 Don't give equal credence to all historical speakers. (p. 17)
|
|
|
O Call out anachronism. (p. 18)

Alternative Approaches to History in Litigation

[0 Use a “historical gloss" approach. (p. 20)
O Treat history as a record of trial and error. (p. 20)
O Employ a “negative precedent” approach. (p. 20)

O Introduce nontraditional sources for context. (p. 21)
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I. Defining Originalism in Litigation

he exact contours of originalism as a philosophy of constitutional interpretation

are the subject of fierce scholarly debate, both among originalists and between

originalists and their critics.! In general, originalism rests on two major claims about
the Constitution: first, that the written Constitution has a settled meaning we are bound
by today; and, second, that the Constitution’s meaning was settled by those who wrote
it, ratified it, or were governed by it at the time of its enactment, or perhaps all three.

Accordingly, the theory goes, lawyers and judges are
supposed to identify that settled meaning and follow it.
The Supreme Court’s originalist justices have also begun
building out a jurisprudence based on “history and tradi-
tion,” whose relationship to originalism is complex and
debated. Given that these approaches both focus on history
as a source of constitutional meaning and treat historical
meaning as a constitutional command, many of our
insights should be responsive to both.

The scholarly discourse surrounding these issues is
important. But this guide focuses on originalism as
lawyers have been putting it into use in litigation — or, in
other words, originalism as a courtroom practice.

As a practice, originalism has some clear hallmarks.
First and most obvious are appeals in briefs and judicial
opinions to “original meaning,” “original public meaning,”
“original intent,” “the framers,” and “history and tradi-
tion.” These appeals may be supported with evidence or
argument, or they may be offered with minimal accom-
panying detail.

Second is a frequent reliance on a few historical sources
— or types of sources — to substantiate those concepts.
For example, historical dictionaries or legal treatises may
be cited to support claims about how words were popu-
larly understood when a constitutional provision was
enacted.? Or, when dealing with constitutional provisions
enacted at the founding, reference may be made to the
records of the Constitutional Convention and the Feder-
alist Papers, as evidence of what the framers thought
about the document they produced.® For the Reconstruc-

tion Amendments, the records of congressional debates
perform a similar function.* Coterminous state constitu-
tional provisions and state laws are frequently offered as
evidence of what legislators thought they could — or
could not — regulate consistent with their understanding
of the Constitution at the relevant time.® And, in “history
and tradition”-style analyses in particular, records from
pre-founding British history — including cases and
common law treatises such as Blackstone — are also
popular for explaining concepts that purportedly carried
over into early American legal thinking.®

Other types of historical sources may appear alongside
these staples, as they did in New York State Rifle & Pistol
Association v. Bruen and in Dobbs v. Jackson Women’s
Health Organization.” That underscores a third hallmark
of originalist argumentation in litigation: a general lack of
express criteria for including or excluding particular sources,
assessing the evidentiary value of the sources that are
included (both generally and vis-a-vis sources that are
excluded), and mediating conflicts in the historical evidence.
In these circumstances, the sources on which originalist
arguments rest can appear arbitrarily assembled, at best.

Fourth, these sources are often presented without
context or narrative. The argument is frequently advanced
through the prose equivalent of strings of quotations or
lists of legal citations. The lawyering or judging involved,
in turn, is less like historical analysis as historians would
practice it and more like surface-level readings of old
words or old sources, with little context to arbitrate
among competing potential interpretations.

6 Brennan Center for Justice

Countering Originalism



II. Arguments for Responding to

Originalism in Litigation

wide variety of arguments can be deployed against the originalist assertions in

your opponents’ briefs. To bring some order to those arguments and help you

identify the right ones to use in your case, consider this three-part typology: argu-
ments that rely on judicial doctrine; arguments that focus on the problems with original-
ism as a method, its applications, or the conclusions it has allowed or encouraged courts
to draw; and arguments that rely on alternative historical frameworks that the courts —
including the Supreme Court — have previously accepted or at least acknowledged.

There are conceptual links among many of these argu-
ments, and in some instances, certain arguments may
become redundant or collapse into each other. Neverthe-
less, we lay them out in the detailed manner that follows
to help you ensure that youre making all the arguments
that are available to you.

CATEGORY 1
Argue on Doctrine

Your first set of potential responses will draw on judicial
precedent to make doctrinal points about originalism’s
applicability — or lack thereof — to the case at bar.

1. “Originalism isn’t the standard in
this area of law.”

(A) “Supreme Court case law
doesn’t require originalism.”
Your opponents may argue that the Supreme Court has
established originalism or “history and tradition” as the
binding standard for constitutional interpretation gener-
ally. To support this claim, they may cite major decisions
such as Bruen, Dobbs, or Students for Fair Admissions v.
President and Fellows of Harvard College.®

When countering arguments like this, you should urge
the court to construe the holdings of those cases narrowly,
limited to the subject matters and constitutional provi-
sions they expressly address.® Federal courts have already
rejected litigants’ originalist reasoning on this ground.?®
Then, explain these cases’ inapplicability to the case at
bar and remind the court that originalism is not the stan-
dard in the area of law at issue.

(B) “Binding precedent requires

a different, non-originalist test.”

Sometimes, binding precedent may require a different,
non-originalist test for the constitutional issue in your
case. You should thoroughly research the relevant case

law and cite any non-originalist precedent that would bar
the court from applying an originalist test to your issue
because the proper analysis has already been decided."

If you're litigating in the federal circuit courts, you can
pair this kind of citation with citations to the relevant
circuit’s prior precedent rules, which are otherwise known
as prior-panel-precedent or law-of-the-circuit rules. As
litigators are likely well familiar, these rules require subse-
quent panels within a federal judicial circuit to follow the
precedent of the first panel to address an issue.’? They also
typically provide that the prior decision controls unless a
directly on-point and inconsistent U.S. Supreme Court
ruling would require modifying it or the en banc circuit
court has overruled it.!* Many state courts have analogous
rules.

Courts have described these rules as constituting “one
of the sturdiest building blocks on which the federal judi-
cial system rests” and emphasized that “exceptions. .. are
narrowly circumscribed and their incidence is hen’s-teeth-
rare.”® These rules, coupled with relevant non-originalist
precedent, can help build a strong argument that courts
may not use an originalist test — even if the court
disagrees with the prior rulings.

2. “Our opponents have made no effort to fit
their argument within existing doctrine.”

Litigants often use originalist arguments to justify
completely overturning judicial precedent in a particular
area of law.’® Sometimes, however, litigants try to use orig-
inalist arguments in a less aggressive way, asking the
court to insert a new rule based on original meaning into
existing doctrine without reconciling that rule with the
doctrine. In other words, instead of trying to tear down
the whole doctrinal house, they ask the court to add a new
room — or renovate an existing one — in a different archi-
tectural style, without regard for how it would look or
function.

The Supreme Court faulted litigants who tried this in
Haaland v. Brackeen, a case involving complex points of
federal Indian law. Writing for a seven-justice majority
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that included all but Justices Clarence Thomas and
Samuel Alito, Justice Amy Coney Barrett noted that the
petitioners “virtually ignore” the Court’s precedents, fail
to take them “on their own terms,” and then “turn to crit-
icizing [this Court’s] precedent as inconsistent with the
Constitution’s original meaning.” Justice Barrett criticized
them for this approach, noting that they “offer no account
of how their argument fits within the landscape of our
case law.”V Rather, they “frame their arguments as if the
slate were clean” when “[m]ore than two centuries in, it
is anything but.”® Justice Barrett further instructed that
the petitioners needed to “offer a theory for rationalizing”

precedent, even if they wanted to create an exception to
it, as “that would at least give us something to work
with.”® Brackeen draws on lines of scholarship in which
originalists from Justice Antonin Scalia to Justice Barrett
have tried to reconcile the principles of stare decisis with
the often disruptive effects of originalist argument.?®

Brackeen suggests that litigants must at least try to
square their originalist approach with existing doctrine.
So, whenever litigants attempt to go straight to originalist
argument, it’s important to argue that the burden is on
them to engage with the doctrine and reconcile their
arguments to it.

Additional Arguments for State Courts

Litigators may have a few additional arguments

they can make in state courts, some of which hinge on
doctrines that provide judges with rationales for maintain-
ing independence from the federal courts. Keep in mind
that, under principles of judicial federalism, the U.S. Consti-
tution is a floor, not a ceiling, for rights, and state law can
provide additional or more expansive protections.?

>> “The state court shouldn’t lockstep

with the federal courts.”

In state courts, anti-lockstepping arguments are often
available. Under this approach, you would argue that a
state court should not follow — or lockstep with — the
federal courts in using originalism to interpret analogous
state constitutional provisions. Anti-lockstepping argu-
ments can be compelling to state judges because they
speak directly to the significance of their respective states’
jurisprudence, constitutional history, and canons of
construction.

Your briefing strategy on this front should have two
major steps. First, you should argue that departure from
the originalist federal precedent is warranted, applying the
relevant departure standards, if any, established by your
state court. These standards may include policy consider-
ations that aren't compatible with originalist methods.
Critically, however, even if the court chooses not to
lockstep, it might not automatically reject an originalist
analysis. Indeed, some courts may apply their own
originalist interpretations of their state constitutions.?? So,
as a second step in this briefing strategy, you should
present a constitutional analysis using arguments laid out
elsewhere in this guide to persuade the court to take a
non-originalist approach to your case.

To build an argument against lockstepping, you should
first determine whether your state has departure rules and,
if so, put them into play.?® These rules govern which factors
a court should consider when determining whether to

deviate from federal precedent in cases specifically
involving state constitutional issues.?* Some state courts
have departure rules for particular issue areas.?® Others do
not have clearly articulated rules but do have a history of
declining to lockstep and of reading their own constitution-
al provisions more broadly and protectively than their
federal counterparts.?® Some states have also recently
expressed an openness to revising precedents that
engaged in unreasoned lockstepping.?’

Several helpful arguments may be available at this
stage:

®  You may be able to encourage the court to break with
originalism to the extent that the method has produced
rights-restrictive federal rulings. For example, New York
courts are more likely to engage in an independent
state-law analysis when there has been a change in U.S.
Supreme Court precedent that “dramatically narrows
fundamental constitutional rights that our citizens have
long assumed to be part of their birthright."®

®  You may be able to point to the court’s express
recognition that a state constitutional provision confers
greater protection than the analogous federal provision.
For example, a Montana trial court recently struck down
a law “limit[ing] the definitions of sex into binary
categories” as unconstitutional under the state’s
privacy and equal protection guarantees, both of which
are broader than their federal counterparts.?® You could
cite similar cases in a given issue area to argue that the
court is bound to follow a broader state tradition over a
federal approach.

®  Even if such citations are not available, you may be able to
appeal to the state’s unique constitutional history or
culture to justify a departure. For example, in a recent
case upholding a state statute regulating firearms, a
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Hawaii Supreme Court justice invoked the state’s “spirit
of Aloha” to depart from Bruen even though the statute’s
language closely mirrors the one the U.S. Supreme Court
struck down.3° And, in the wake of Dobbs, litigants and
courts in some western states have invoked “the early
adoption of women's suffrage and constitutional sex
equality provisions,” as well as the equal role frontier
women played in society, to justify rights-protective
rulings.3 The Utah Supreme Court, for instance, appeared
receptive to such arguments in affirming a preliminary
injunction against a sweeping abortion ban in the state.?

= Finally, you may be able to persuade the court that the
comparative newness of state constitutional provisions
counsels against following federal precedents on older
federal analogues. Many state constitutions or state
constitutional provisions are relatively new, and most
are newer than the federal constitution.3® For instance,
Montana'’s current constitution was not ratified until
1972. And new provisions are added regularly via
amendments. New York, for example, passed its Equal
Rights Amendment in 2024. This dynamic complicates
state courts’ attempts to tether their constitutions to
jurisprudence regarding substantially older federal
constitutional provisions.34

To sum up: To build a strong anti-lockstepping argument
against an originalist federal ruling, you should research
your state's departure rules, precedent that speaks to or
demonstrates the state’s long-standing tradition of
departing from federal precedent, and any precedential or
persuasive statements about the state’s unique decision
rules or constitutional culture that warrant a different
conclusion or interpretive approach.

>> “Primacy requires the state court to take

a non-originalist approach to this issue.”

Some states also have primacy requirements, which
commit courts ruling on cases involving claims under
both federal and state constitutional provisions to decide
the state claims first. Primacy requirements are often
accompanied by commitments to decide state constitu-
tional questions primarily using state precedent, turning
to federal precedent only to the extent that the court

finds it persuasive. Primacy approaches increase the
likelihood that a state court will center questions of state
constitutional law in deciding the outcome of a case and
independently analyze state constitutional provisions to
reach its decision.®® Courts that accept primacy and
anti-lockstepping arguments may look to the distinct
ways they have traditionally interpreted their states’
constitutions.

If you are litigating in a primacy jurisdiction, you may be
able to combine primacy and anti-lockstepping arguments
to argue that the state court should take a different,
non-originalist approach to an issue even when federal
courts have applied originalism to it. And, as we've noted,
state constitutions may also offer greater protections than
the federal constitution does.

>> “Originalism is not the state court’s approach

to state constitutional interpretation.”

You may be able to combine primacy or anti-lockstepping
arguments with a third, related argument: Originalism is
not the accepted or universal approach to constitutional
interpretation in that state.

Your opponents may try to argue that originalism is the
settled approach to constitutional interpretation, in that
state or generally, and therefore should be used to resolve
every constitutional question by default.*’ They may use
such arguments to apply originalism to issues for which
binding originalist precedent does not yet exist. They may
try to argue that even under a primacy or anti-lockstepping
model, the state’s specific history and tradition call for
originalism. Or they may try to justify overturning non-
originalist precedent under that line of reasoning.

You can respond to such arguments by citing case law
that interprets the state’s constitution using non-originalist
methodology or makes affirmative statements about the
need or justification for applying a non-originalist ap-
proach, particularly for the subject area at issue. Some
judges have challenged the notion that originalism is the
standard for constitutional interpretation in their states,
pointing, for instance, to long-standing, non-originalist
precedent.®® Judges have also stressed that the use of
originalism in one case does not bind a court to use
originalism in every case.®® You can quote directly from
such opinions to strengthen your brief.
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CATEGORY 2

Argue on Method,
Applications, and
Conclusions

The second category of arguments takes aim at original-
ism’s problems as a method, its applications, and the
substance of the conclusions that it has produced.

1. “Originalism is a flawed method.”

You can argue against originalism as a flawed method
of constitutional interpretation, either in general or as
specific courts have applied it. Many such arguments
have been thoroughly developed in the case law and liter-
ature. In what follows, we offer high-level overviews of
some of the most common critiques advanced by judges,
historians, and legal scholars. But we encourage you to
consult the sources cited in the extensive endnotes to
this subsection, which both lay out these critiques in
greater detail and point you to additional sources.

You should, of course, consider strategic questions
about mobilizing these kinds of arguments in your case.
Frontal critiques of originalism as a method may be most
persuasive in courts or issue areas where originalism is
not already the settled approach. That said, do not dismiss
this family of critiques out of hand even when you're liti-
gating in originalist courts or before originalist judges.
They can be useful in several ways.

First, many frontal critiques of originalism can be
restyled as critiques of originalism as your opponents are
applying it in your case. For example, “Our opponents’
argument would require us to adopt outdated social
mores about the relationship between husbands and
wives” is an as-applied version of the critique of originalist
analyses’ frequent tendency to lock in outdated social
mores. These as-applied critiques may be persuasive to
particular judges on particular issues, even those who
generally consider themselves originalist. As we go, we
will point you to other sections of this guide where you
can find discussions of as-applied versions of some of
these frontal critiques.

Second, it may be useful for you — or your amici — to
seed these frontal critiques in briefs to help sympathetic
judges frame their dissents. Powerful dissents are critical
to shaping the public’s reception of decisions and, in turn,
building the popular understanding necessary both to
constrain courts in the future and to advance the case for
court reforms.

Finally, for similar reasons, these frontal critiques likely
will be helpful for your communications outside the
courts.

(A) “Originalism risks locking us into

outdated and unacceptable values.”

Originalism requires judges to tether their interpretations
of the Constitution to understandings at the time the
document was drafted or ratified. In keeping with that
requirement, one scholar has explained, the Supreme
Court “frequently relies [on] moments in which women
and people of color were expressly excluded from polit-
ical participation and deliberation.”® Precisely because
of that dynamic of exclusion, the understandings of those
early constitutional moments often reflect outdated
views and values that deny the agency and humanity of
large parts of the contemporary population. Making
those understandings our law, in turn, entrenches the
inequality and marginalization of past eras* and reverts
us to social, political, and legal arrangements that we
long ago rejected as abhorrent.*? Indeed, as one state
supreme court justice explained, “[I]f originalism is taken
to its logical conclusion, it would result in the radical
rejection of long-settled constitutional principles. . . .
Brown v. Board of Education, same sex marriage, virtually
all rights of women and racial minorities, and any number
of other fundamental rights are difficult, if not impossi-
ble, to justify on originalist grounds.”*

Judges and scholars have noted related problems. Orig-
inalism’s focus on original meaning as the substance and
limit of judicial decision-making prevents judges from
making reasoned decisions suitable for the present day,
putting us under the dead hand of the past.* Similarly, by
interpreting the Constitution to have a rigid meaning
fixed deep in the past by constitutional conventions or
electorates that excluded women and people of color,
originalism grants privileged legal status to the thoughts
and values of groups that do not represent the contem-
porary American public — a democratically illegitimate
outcome.*®

For as-applied versions of this critique, see “The origi-
nalist answer is reprehensible,” p. 12.

(B) “Originalist methodology is often selective,
results-oriented, and unprincipled.”

One advertised benefit of originalism is that it is more
“objective” than other ways of interpreting the Constitu-
tion. According to this account, originalism allows courts
to do away with judge-made rules in favor of the Consti-
tution’s original meaning. But as judges and scholars alike
have pointed out, any method of constitutional interpre-
tation requires choices about which evidence and ratio-
nales to prioritize, and why, and originalism is no
exception.*® Constructing a historical account of the
Constitution’s meaning requires judges to choose which
evidence, sources, or speakers to elevate and which to
downgrade or ignore. And because the courts have
offered no principled criteria to govern those choices,
originalism allows judges to cherry-pick sources that
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support their predetermined or values-driven conclu-
sions.” In this way, originalism can enable judges to
conceal their subjective judgments behind a veneer of
objectivity.*®

For guidance relevant to constructing as-applied
versions of this critique, see Practice Pointers, p. 16.

(O) “Originalism has been

destabilizing constitutional law.”

Several characteristics of originalist analyses and original-
ist opinions have led judges and others to warn about the
threats they pose to the stability and credibility of consti-
tutional law. First, as multiple Supreme Court justices and
other jurists have explained, the historical standards set
out in the Supreme Court’s originalist opinions are often
confusing and unworkable, leaving lower courts without
coherent and consistent means for resolving cases.* When
this happens, Justice Ketanji Brown Jackson has reminded
us, “the Rule of Law suffers. That ideal — key to our democ-
racy — thrives on legal standards that foster stability, facil-
itate consistency, and promote predictability.”>°

Meanwhile, because originalism places overriding
significance on the original meaning of the Constitution,
it licenses judges to ignore or overturn decades-old prec-
edent and thus “renders stare decisis irrelevant,” in the
words of one state court justice.’! Indeed, as another
justice explained, originalism allows a court “to impose
its view of the meaning of a constitutional provision, as
if the slate has been entirely blank, not merely purporting
to supersede precedent. .. but to erase it.”® When courts
undermine stare decisis, Justice Stephen Breyer has
cautioned, they undermine the “stability that allows
people to order their lives under the law.”%® And, by freeing
judges to ignore precedent, a state supreme court justice
warns, originalism erodes “public confidence in the
impartiality of judicial review.”

Finally, originalism undermines the very tradition of
judging itself. Historically, judges have applied a wide
range of modalities to resolve constitutional questions
including prudence, ethics, and doctrine, as well as histo-
ry.% As one scholar has noted, however, originalism is
“jurispathic.”® It doesn’t tolerate other approaches to
constitutional interpretation.’” Instead, it tries to limit
judging to the search for a false certainty in history.

For as-applied versions of this critique, see “Binding
precedent requires a different, non-originalist test,” p. 7.

(D) “Originalism is encouraging flawed history.”

Historians have widely and repeatedly criticized original-
ism as “largely antithetical to accepted historical meth-
odology.” For example, historians have faulted originalist
briefs and arguments for attempting to analyze historical
sources — or portions of sources — without accounting
for the context that historians widely recognize is required
to understand those materials.® Additionally, originalism

focuses judges’ attention on concepts that are often
anachronistic or difficult or impossible to substantiate
historically — such as original public meaning. For further
discussion of problems with original public meaning, see
below. For a discussion of anachronism, see p. 18.

Judges themselves have noted the difficulties with
translating history into law. For one thing, judges and
lawyers are trained differently from how historians are
trained. As Justice Breyer explained, “Judges understand
well how to weigh a law’s objectives (its ‘ends’) against
the methods used to achieve those objectives (its ‘means’).
... Legal experts typically have little experience answering
contested historical questions or applying those answers
to resolve contemporary problems.”®® Compounding this
difficulty, attorneys and judges lack the resources, time,
and experience necessary to apply proper historical meth-
ods, even if they were to receive instruction in them.®

These methodological or interdisciplinary problems
with lawyers’ originalism have serious substantive
implications, with historians and judges repeatedly crit-
icizing the method for generating wrong historical
conclusions.®?

For guidance relevant to constructing as-applied
versions of this critique, see Practice Pointers, p. 16.

(E) “Originalism rests on the false
assumption that a single original
meaning exists in every case.”
Judges, historians, and legal scholars have long warned
that there may be no singular original public meaning on
any given issue. This is just as true for the founding era as
it is for other eras.®® For example, the delegates to the
Constitutional Convention didn’t have a single shared
perspective on the whole Constitution’s meaning, let
alone all its words, phrases, and clauses.®* The same holds
for the Constitution’s ratifiers and the people they repre-
sented. Even if you could reconstruct all those perspec-
tives through historical research — which would be
extremely difficult — it would be impossible to synthesize
them into a single meaning.%® As this line of criticism runs,
originalism therefore cannot provide conclusive answers
for most constitutional questions.

For an as-applied version of this critique, see Embrace
indeterminacy, p. 18.

(F) “Originalism contravenes the framers’

creation of a dynamic constitution.”

Historians and legal scholars have long challenged the
notion that the framers generally envisioned that the
Constitution’s meaning would be static. Scholars have
argued, for example, that the framers wrote an open-
ended constitution that was meant to evolve to meet
circumstances that they themselves didn’t and couldn’t
imagine.®® They have explained that the framers left ques-
tions open for later generations to explore or answer.®’
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And the framers understood that the Constitution’s text
could not contain all such answers.®® Historians have like-
wise argued that “Congress built future interpretation and
implementation” into the Reconstruction Amendments.®®
State constitutions are much the same.”

(G) “Originalism has been focusing on too narrow
arange of historical perspectives.”

Critics have frequently noted that originalist analyses
have privileged the perspectives of a narrow range of
historical actors, especially judges, lawyers, and legisla-
tors. And those actors were predominantly white, male,
and affluent. Likewise, these analyses have frequently
focused on a narrow range of historical sources (mainly
cases and statutes) to determine what the Constitution
meant in the past. However, as these critics emphasize,
the Constitution was constantly being made and reshaped
by many kinds of actors — from administrators to
common people. Consequently, to assess what the
Constitution meant, how it was formed, and how it
evolved, it is important to consider a much broader array
of voices and sources.”? That, in turn, requires a healthy
appreciation for historical context, which we delve into
in greater depth in the Practice Pointers section of this
guide, p. 16.

(H) “Originalist analysis limited to

the founding era neglects the significance

of subsequent constitutional amendments.”
Scholars, litigators, and jurists have argued in depth that
courts should treat at least certain amendments to the
Constitution as significantly remaking the document.
According to this line of thinking, “the Constitution” is
not simply the original Constitution of 1787, but the whole
Constitution as amended over time. Amendments, in turn,
are not simply additive to the Constitution’s substance
but transformative, changing the way we should read at
least some of the provisions that predate them.”? By exten-
sion and for example, any originalist analysis of provisions
of the Bill of Rights that limits its frame of historical refer-
ence to the founding era misunderstands the extent to
which subsequent amendments have changed the
content of those rights.

Justice Jackson has been a strong proponent of a
version of this view, emphasizing that the Reconstruction
Amendments and related contemporaneous legislation
“transformed our Constitution and society.””® This
perspective draws on influential historical arguments that
Reconstruction represented a “second founding,” whereby
the recast Constitution “greatly enhanced the power of
the federal government” and generated “a new . . . rela-
tionship between individual Americans and the national
state,” in turn “creating the world’s first biracial democ-
racy.””*The Reconstruction Amendments accomplished
this second founding by, among other things, incorporat-

ing the Constitution’s guarantees against the states,
ending slavery, and articulating universalistic concepts of
citizenship and legal equality that countered exclusionary
elements of the original Constitution and the political
configuration that produced it.

And because, as some scholars have noted, the 14th
Amendment “represents a commitment to a series of
principles,” it challenges originalist attempts to treat
history as a set of narrow, definitive rules.”

For one as-applied approach to this critique, see “Our
opponents focus on the wrong constitutional moment,”
p. 14.

2. “The originalist answer can’t
be the answer.”

(A) “The originalist answer is reprehensible.”

You may encounter originalist arguments that are similar
to, or related to, arguments historically made to support
ideas that we now consider morally or ethically reprehen-
sible. You can respond with a “negative precedent” argu-
ment that draws out those similarities.”

Justice Ruth Bader Ginsburg used this approach in her
majority opinion in United States v. Virginia, arguing that
Virginia’s attempts to defend the exclusion of women
from military education were an outgrowth of archaic
scientific and pedagogical theories of the 19th century.”
As she noted, “The notion that admission of women
would downgrade [the Virginia Military Institute’s] stat-
ure, destroy the adversative system and, with it, even the
school, is a judgment hardly proved, a prediction hardly
different from other ‘self-fulfilling propheclies]’ once
routinely used to deny rights or opportunities.””® By
drawing this connection, Justice Ginsburg delegitimized
the arguments of those seeking to deny women an equal
education.

Justice Sonia Sotomayor likewise used this approach
in her dissent to Students for Fair Admissions, in which
the majority ruled that the limited use of race to further
racial diversity was a constitutionally invalid consider-
ation in the college admissions process. In addition to
casting the majority’s arguments as contrary to the
Court’s canonical precedent Brown v. Board of Educa-
tion, Justice Sotomayor connected them to the infamous
and reviled case of Plessy v. Ferguson, which upheld the
constitutionality of racial segregation under the doctrine
of “separate but equal.””®

Negative precedent arguments can also be used to
address originalism as a method — as distinct from the
specific historical arguments your opponents are putting
forward. For example, courts, like the Dred Scott Court,
and legislators, like the authors of the Southern Mani-
festo, deployed originalist-like arguments to roll back
rights and entrench caste systems.®° And, taken on its
own terms, originalism is difficult to reconcile with some
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of the Court’s most time-honored decisions.® It is because
originalism, practiced consistently, would have such
disruptive and intolerable effects that even Justice Scalia
confessed his use of originalism was “faint-hearted.”®?

(B) “The originalist answer has

untenable ramifications (as a matter

of structure, policy, etc.).”

Sometimes, originalist arguments lead to interpretations
of the law that are obviously untenable because they
would produce negative policy consequences, undermine
the structure of government, or generate other, similar
bad outcomes. You can call your opponents out when this
is the case.

Litigation on presidents’ power to remove the heads
of federal agencies reveals that even the Supreme Court’s
originalist justices might balk, on policy grounds, when
confronted with originalist arguments that have signif-
icant negative ramifications. Indeed, those ramifications
may be more important to these justices than the weak-
ness of the historical bases for the originalist arguments.
Ruling at a preliminary stage in one such case, the
justices seemed to take an aggressive position on the
president’s removal power, but they still refused to recog-
nize an unfettered power to remove the chair of the
Federal Reserve.® Their historical justification for distin-
guishing between the Federal Reserve and other agen-
cies seemed specious. Commenters have surmised that
the justices created a carve-out for the Fed at that stage
in the litigation because they feared that a full-blown
application of an originalist legal interpretation would
destabilize the markets.

Many scholars have noted that any methodology that
could lead to intolerable consequences must not be worth
following. For originalism, as one scholar has explained,
those consequences could extend to invalidating critical
precedents involving “the use of paper money as legal
tender, the use of the federal commerce power to estab-
lish the welfare state and federal civil rights laws, and the
federal administrative state.”®® Other harms have already
come to pass, like undermining key privacy and reproduc-
tive rights precedents.%

3. “Originalism shouldn’t be the standard
in this area of law.”

Litigants may ask judges to turn to originalism even in
areas where courts haven’t previously done so. You can
assert the problems with that move as a doctrinal matter
(see our discussion of reconciling originalism with prec-
edent, p. 7). You also may be able to argue that, in certain
areas of the law, judges have already expressed an unwill-
ingness to use originalist approaches because the histor-
ical record in those areas is silent, unclear, or unhelpful.

Consider Chief Justice Earl Warren’s famous statement
in Brown v. Board of Education that the historical sources
were “[a]t best . .. inconclusive.”® “[W]e cannot turn the
clock back to 1868,” he said, looking for other grounds on
which to decide the case.®®

Even some self-proclaimed originalist justices have
rejected originalist arguments where the historical record
is ambiguous or silent. This is perhaps most notable in
First Amendment cases.®° For example, in her concur-
rence in Fulton v. City of Philadelphia, Justice Barrett
voiced a preference for textual and structural analysis of
the Free Exercise Clause after finding “the historical
record more silent than supportive on the question” at
issue.® Likewise, in her concurrence in Vidal v. Elster,
Justice Barrett argued that treating history as authorita-
tive can be misguided where there is an “absence of
founding-era evidence.”® When such evidence doesn’t
exist — and often, even when it does exist — courts
“must inevitably articulate principles to resolve individual
cases” in “applying broadly worded text like the Free
Speech Clause.”® They can’t substitute history for their
judgment.

4. “Our opponents are drawing flawed
conclusions from silence.”

Your opponents may argue that anything not expressly
provided at the time the relevant constitutional provisions
were written or ratified is unconstitutional today. As the
argument runs, if something wasn’t regulated or protected
at that time, it cannot be now. This style of argument has
been particularly common in Second Amendment cases,
in which opponents of gun control contend that courts
must invalidate contemporary laws that do not closely
match historical ones.

This “argument from silence” has several vulnerabili-
ties.?® First, as Justice Barrett has explained, it wrongly
assumes “that founding-era legislatures maximally exer-
cised their power to regulate, thereby adopting a ‘use it or
lose it’ view of legislative authority.”* Second, it wrongly
assumes that the reasons legislators declined to regulate
something or protect something were necessarily related
to their concerns about the legality of doing s0.%® The
legislators of the time might just as well have thought that
doing so was unnecessary, impractical, or politically
insupportable. They simply might not have thought of it,
because of a failure of creativity or forethought. Or they
might have refused to legislate in the interests of commu-
nities of people they did not value or outright discrimi-
nated against.®®

These objections to the “argument from silence” could
potentially be substantiated with historical research. But
they primarily reflect logic.
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State Court-Specific Critiques of Originalism as a Method

Additional arguments against originalism as a method may
be available to litigators in state courts.

>> “Originalism proceeds from the false assumption
that the judges of this court are insulated from
democratic accountability.”

Advocates of originalism often stress the need for judges to
defer to the original meaning of the Constitution, so as not
to “overrule democratically adopted legislation based on . ..
their idiosyncratic view of what the federal Constitution
requires.’®’ This stance ostensibly reflects unique features of
the federal courts: Federal judges, with lifetime appoint-
ments, can't directly be held democratically accountable
and can potentially remain in office for decades. But 38
states use elections as part of their system for selecting
high court judges. Most have some form of reappointment
process. And with just one exception, all state supreme
courts impose some form of term limit or retirement age on
their judges. These processes, in turn, arguably serve as
accountability checks on the state judiciaries.

>> “The relative ease of amending this state’s
constitutional provisions cuts against

the use of originalism here.”

Proponents of originalism frequently defend the methodol-
ogy based on the premise that originalism constrains judges
from making policy-driven decisions. Even if one were to
stipulate that originalism restrains judges more than other
methods, there's less of a need to constrain state court
judges, since state constitutions can be amended far more
easily than the federal constitution when the public
disagrees with court rulings on constitutional matters.?®

>> “Originalist evidence doesn’t exist for

these questions of state constitutional law.”

Scholars and judges have observed that historical sources
required to support originalist claims in state constitutional
interpretation can be scarce, deficient, or unreliable.®® You may
be able to point to these kinds of problems to argue that
originalism is a particularly inappropriate method of constitu-
tional interpretation for your state or the issue at hand.

Argue Using a Potentially
More Favorable Historical
Framework

The final category of arguments accepts the originalist
premise that history is relevant to figuring out legal mean-
ing but tries to reinterpret that history using a framework
different from the ones set forth in Dobbs and Bruen.
These represent, essentially, defensive uses of history —
moves you make when your opponents have already put
history into play in their briefs. Some of these frameworks
may also be useful for affirmatively deploying history in
non-originalist ways. These affirmative possibilities are
discussed in part V.

1. “The principles underlying historical laws
do not support our opponents’ position.”

Following originalist opinions like Bruen, litigants may chal-
lenge a contemporary law on the ground that it does not
have a close enough analogue in founding-era laws. You can
counter that the Supreme Court does not require such
narrow analogies. In United States v. Rahimi, Chief Justice
Roberts, in an opinion joined by all the justices save Thomas,
noted that for a contemporary law to comport with the

Second Amendment, “it need not be a ‘dead ringer’ or a
‘historical twin’” to a similar law on the books in the found-
ing era.’®® Instead, “the appropriate analysis involves consid-
ering whether the challenged regulation is consistent with
the principles that underpin our regulatory tradition.”!

This approach requires interpreting Rahimi as loos-
ening Bruen. It does not require litigants to identify
direct founding-era analogues for contemporary laws.
Instead, it allows them to shift the inquiry to a higher
level of generality, looking at whether current laws were
passed for reasons similar to those for laws extant in the
founding era and whether they burden a right in similar
ways.102

Under Rahimi, scholars have observed, litigants can win
or lose their cases on the basis of decisions judges make
about the right level of generality or the most appropriate
analogies.'® You may be able to shape these consider-
ations to your advantage. Your argument can frame, with
appropriate precision or generality, the relevant principles
underlying historical laws and practices.

2. “Our opponents focus on the wrong
constitutional moment.”

In litigation involving individual-rights challenges to state
laws, your opponents may insist that the court restrict any
historical analysis to the founding era. In this situation,
however, you may be able to productively counter that
Reconstruction is the relevant period. This has emerged
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as a common feature of individual-rights litigation in
areas of the law where the Supreme Court has already
issued controlling originalist decisions.1%*

The Court’s recent Second Amendment decisions, both
written by originalist justices, have left open the question
of “whether courts should primarily rely on the prevailing
understanding of an individual right . .. in 1868” — when
the 14th Amendment was ratified and the Bill of Rights
was incorporated against the states — or “when the Bill
of Rights was adopted in 1791.”% Originalist justices writ-
ing on their own have opined in favor of 1868.1°¢ And
conservative scholars have t00.1” One scholar has called
this perspective “ascendant among originalists.”%® Shift-
ing the time frame forward could bring into play historical
practices that are more closely aligned with contemporary
ones. It also requires courts to grapple with constitutional
texts and principles expressly oriented toward broad-
based, universalistic guarantees of equality and citizen-
ship that can counter exclusionary values of the founding
era and that traditionally have been critical to more equi-
table configurations of American law — whether those
be important Supreme Court decisions guaranteeing indi-
vidual rights or federal legislation doing the same.

3. “History did not end in 1787,
and our whole experience as a nation
supports our position.”

Your opponents may argue that only history immediately
surrounding the ratification of a particular constitutional
provision is relevant when determining its meaning. But
the Supreme Court has said on many occasions that the
whole sweep of American history may also be relevant,

especially on issues relating to the separation of powers.1%

Reference to the long arc of constitutional practice has
a deep pedigree, but Justice Breyer perhaps most forcefully
articulated it for the majority in National Labor Relations
Board v. Noel Canning. There, Justice Breyer wrote that
the Constitution should be interpreted “in light of its text,
purposes, and our whole experience as a Nation” and
informed by “the actual practice of Government.”° Under
this approach, “[lIlong settled and established practice is
a consideration of great weight in a proper interpretation
of constitutional provisions’ regulating the relationship
between Congress and the President.” He invoked James
Madison, who had written that ambiguities in constitu-
tional text could be clarified through a “regular course of
practice” by the various branches of government."*? Noel
Canning’s approach is grounded in the theory that an
enduring and uncontested practice of a particular branch
of government reflects the acquiescence of other
branches to it, and that acquiescence in turn reflects a
deeper, shared assumption that the practice is constitu-
tional.® The Supreme Court has repeatedly cited this
approach since then."*

You can counter your opponents’ focus on a narrow
slice of history like the founding era or Reconstruction by
encouraging the court to look at how certain constitu-
tional actors — say, Congress or the executive — have
understood their powers over time, and how their practice
has built out the meaning of constitutional text.*®* Much
of the history of the respective branches of government,
or offices within those branches, is in the public record.
Secondary sources and government publications — such
as Congressional Research Service reports — may be
sufficient to support this kind of argument.®
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IIl. Practice Pointers

fter exhausting the tactics laid out in the sections above, you may still need to
engage the merits of your opponents’ historical arguments. This section offers
pointers for doing so. Some require minimal historical work on your part and are
simply methods for quickly spotting flaws in your opponents’ filings. Others require some
engagement with historical material. In certain instances, you may be able to identify and
analyze this material yourself. However, in many cases, a consulting historian will likely
be a surer guide. These tips can help you more effectively structure your consultations.
They can also help you avoid critical errors — both substantive and strategic — that are

widespread in litigation involving originalist claims.

A theme unites many of these suggestions: the impor-
tance of historical context. Among other things, historical
context can elucidate the meaning of texts by clarifying
the motivations of the actors who produced them, the
ways people used language and ideas, and the ultimate
import of their statements and actions. Historical context
can refer to many things, including the political, cultural,
orreligious concepts in currency at a particular time; the
dominant modes of economic relations; the practices
governing behavior both within and between social
groups; and the methods that people used to disseminate
information.

Accounting for context is much easier said than done.
Indeed, historians are rigorously trained for years to do
precisely this. That said, many of these pointers help
concretize what it would mean for litigators to make use
of context. And they underscore some major contribu-
tions that historians can make in forming responses to
the historical underpinnings of originalist arguments.

A second, related theme runs throughout these
recommendations: Responding to originalist arguments
with history does not necessarily mean replacing one
account of a constitutional provision’s original meaning
with another, rival account. Often, bringing context to
bear on originalist arguments reveals that there is no
one true answer.’ And when history does not provide
an answer, courts must look to nonhistorical consider-
ations to reach the right ruling."® Several of the following
pointers illustrate ways to put that insight into action
and shine a light on its potentially powerful implications
for your cases.

1. Approach your opponents’ historical
assertions skeptically.

As a general matter, it is critical to approach your oppo-
nents’ historical arguments skeptically. Simply question-
ing whether an argument is true — or whether the source
on which it is based is reliable — can potentially open up
many lines of attack, even against the most confidently
asserted characterizations of the historical record.

Take, for example, the case of the Pinckney Plan and
the so-called independent state legislature theory.!*® Liti-
gants relied on the document to make an originalist argu-
ment that the Elections Clause grants state legislators
unfettered authority over the rules for federal elections
held in their states.’ They went so far as to cite the plan
in the opening pages of their topside brief before the
Supreme Court, as if it were dispositive of the issue. But
historians have long known that the Pinckney Plan is a
fraud.’* Charles Pinckney claimed it represented a plan
he had submitted to the Constitutional Convention in
1787. In fact, he submitted it in 1818, when the federal
government was belatedly collecting the convention’s
records. As historians now know, Pinckney authored the
document after the Constitution was enacted, likely to
bolster the claim that he was the originator of many of
the Constitution’s key features.’??

In sum: Don’t trust, and always verify.

2. Leverage existing critiques of your
opponents’ sources.

[t is often possible to track down the historical scholar-
ship litigants draw on for their filings and find critiques
of it that could be fruitful for your briefs. Simple searches
in scholarly databases may be all that you need: Look for
the articles your opponents use and then identify subse-
quent articles that cite them.

For example, recent lawsuits endorsing the president’s
broad power to remove federal officers are built on,
among other things, originalist writings on the so-called
Decision of 1789, the debate on presidential removal held
in the first Congress.’?® In those writings, scholars
contended that the first Congress settled the question in
favor of unfettered presidential removal power. But more
recent work by historians directly challenges this claim,
noting critical missing facts, important errors of historical
interpretation, and significant disagreements about the
scope of executive power.}?*

As this example suggests, you should cross-check your
opponents’ historical arguments against secondary liter-
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ature as a means of unearthing both their sources and
potential counterarguments for your response.

3. Read in whole the primary sources your
opponents cite.

Your opponents may introduce a historical argument by
quoting a particular source and then saying that the quote
stands for a certain principle or position they are advanc-
ing. But, just as you would read an entire case to confirm
that a precedent is being fairly represented, you should
read the entire document to ensure that it is not being
misleadingly quoted.

For example, in Trump v. United States, President
Trump’s lawyers pointed to Federalist 69, written by Alex-
ander Hamilton, in support of their argument that a
former president has to be impeached before he can be
criminally prosecuted.!?® They relied extensively on Hamil-
ton’s statement that the “President of the United States
would be liable to be impeached” and “would afterwards
be liable to prosecution and punishment in the ordinary
course of law.”?®But reading that quote in the context of
the whole of Federalist 69 makes clear that Hamilton was
not advocating that impeachment precede prosecution.
Instead, he was explaining the many ways in which pres-
idents, unlike kings, could be held accountable. Hamilton
further said that the president was like the state governors
who could be prosecuted after their terms ended.'?’

In short, whenever your opponent cites a historical
source, you should read it in full before addressing it in
your briefs.}?® [deally, your reading would be informed by
substantial additional historical context to ensure that it
is the correct one, or at least the most plausible.

4. Insist on direct evidence.

Your opponents may make historical assertions without
any supporting evidence. Or they may supply their own
interpretation of the historical record without clearly indi-
cating where the record ends and their gloss on it begins.
When this happens, insist that they provide direct
evidence for their statements.

Consider, for example, the federal government’s histor-
ical defense of President Trump’s executive order purport-
ing to end birthright citizenship for certain children. On
its face, the 14th Amendment guarantees birthright citi-
zenship to those “subject to the jurisdiction” of the United
States.’?® The federal government’s lawyers claimed that
this language limited the guarantee to people subject to
the “political jurisdiction” of the United States.’*® As the
government’s argument further ran, because those people
subject to President Trump’s order are subject only to the
“regulatory jurisdiction” of the United States, they are not
covered by the amendment’s guarantee.

But this gloss on the text of the 14th Amendment lacks

any basis in history. The government cites no historical
sources to support its political/regulatory distinction.!
And a review of relevant sources from the time of the 14th
Amendment’s enactment reveals no such distinction.

In short, do not allow your opponents to make histor-
ical arguments without evidentiary backup. Call on them
to provide direct citations.

5. Don’t give equal credence to all historical
speakers.

Litigators do not always heed the dictum that history is
written by the victors. You may notice them presenting
old ideas as historical statements of the law or as domi-
nant ways of thinking in an earlier time even though those
ideas are best thought of as being on the losing side of
historical debates (or irrelevant to them). It is important
to flag sources representing the views of the losing side
as a way of undermining their testimonial value.

Perhaps the most obvious recent example of this
approach is litigants and judges giving historical content
to the Constitution’s provisions by referring to the writ-
ings of the Anti-Federalists, who opposed the Constitu-
tion’s adoption.’*? Some Supreme Court justices have cited
those thinkers and writers to narrow the reach of certain
interpretations that the Federalists put forward or to
defend expansive readings of certain rights guarantees
against the government — much as the Anti-Federalists
hoped for.!3 One justice went so far as to characterize an
Anti-Federalist source as “highly influential” even though,
as one scholar notes, “most historians would dispute this
claim” and “would point out the obvious fact that” it “was
composed by the Anti-Federalist minority of a single
state.”134

6. Work with the weight of history.

Historical arguments in litigation often take the form of
competing citations, with one side countering the other
side’s quotations from historical sources with its own
quotations from other sources. Or both sides may tussle
over the meaning of the same material, with each side
claiming a quotation supports its own argument. These
scenarios reflect problems historians understand well:
Historical materials are often susceptible to competing
interpretations, and it is often possible to find some piece
of evidence for every — or nearly every — proposition. In
these situations, you must explain why your evidence
should be weighed more heavily than your opponents’, or
why it should be interpreted in the way you argue it should.
Failing to do so may concede significant ground to your
opponents, freeing them to press claims on judges who
will not otherwise have a means of arbitrating the dispute.

Providing historical context for your sources is critical
to avoiding this trap. You can begin by searching for
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evidence of dominant ideologies, gestalt ways of thinking,
widely shared values, common actions, and so on. This
evidence will often come from secondary literature that
synthesizes a significant amount of primary source mate-
rial and situates it in time with additional narrative and
analysis. This kind of evidence can help you establish that
your opponents’ quotations represent outlier opinions, or
that their evidence is best read differently from the way
they urge. Think of this like burden-shifting in civil litiga-
tion: Your goal is to increase the weight of the evidence
on your side, forcing your opponents to make a more
robust showing to prove their point. You may also be able
to argue that litigants making originalist arguments bear
an extra burden of persuasion, especially if they are seek-
ing to alter the status quo.'®®

The brief from founding-era scholars in Trump v.
United States demonstrates this technique.*® In that case,
Trump’s historical argument in support of presidential
immunity for allegedly criminal conduct committed while
in office hinged on a context-free reading of the Vesting
and Impeachment Judgment Clauses, along with a few
similarly context-free quotations from the Federalist
Papers. Before engaging with those historical materials,
the scholars’ brief devoted nearly 13 pages to narrative
historical context.!’ These sections presented founding-
era Americans as suspicious of executive power,
monarchs, and royal governors and supportive of estab-
lishing safeguards against presidents wielding monarchi-
cal prerogatives. That context made it difficult to read the
Constitution as granting presidents the sort of kinglike
powers that the petitioner claimed. The scholars brought
that context to bear throughout the second half of the
brief when addressing the petitioner’s close reading of
textual historical evidence, as a way of bolstering different
readings of it or, alternatively, discounting its relevance.
Although the Court ultimately ruled in favor of the peti-
tioner, the majority generally sidestepped his context-free
historical arguments to do so. That dynamic made the
problems with the Court’s ruling more apparent and thus
riper for the public critique it swiftly received.

7. Embrace indeterminacy.

Originalist arguments assume that a constitutional provi-
sion has an “original public meaning.” In responding to
these arguments, lawyers often take that premise for
granted and search for an alternative original public
meaning that bolsters their side. However, as we have
noted at several junctures throughout this guide, a single
original public meaning often does not exist.1*®

In such cases, you can counter your opponents’ origi-
nalist argument not with an originalist argument of your
own but instead with an argument that the court must
adopt some other way to decide the case. As noted above,
even originalist Supreme Court justices have rejected

historical arguments where the record is silent, ambigu-
ous, or unhelpful.1*®

A version of this approach can be seen in a brief filed
by Professor Jane Manners in Boyle v. Trump, a case
involving the attempted removal of a member of the
Consumer Product Safety Commission.’*? The brief uses
the absence of discussion of presidential removal at the
Constitutional Convention and ratification debates to
direct the court to a longer history of law governing the
removal of officers that predates the founding and
extends into the 20th century.

8. Play with probability.

You can also challenge your opponents’ assertion that a
clear original public meaning exists by questioning its
probability. As with the preceding tactic, this approach
does not require positing an alternative original public
meaning. Instead, it marshals historical evidence to
suggest that — regardless of whether an original public
meaning exists — your opponents’ argument cannot be
correct.

Historians of the founding era applied a version of this
approach in their brief for Moore v. Harper, the indepen-
dent state legislature theory case. This brief helped direct
the Court to the correct answer in this highly charged
case. There, the historians discredited the petitioners’
claim about the Elections Clause — that state legislatures
“are unconstrained by substantive limits imposed by the
state’s constitution and may act independently of any
other branch of the state’s government” when making
rules for federal elections — as “historically implausible
in view of the framers’ general fear of unchecked power
and their specific distrust of state legislatures.”* The brief
went on to recount that history to “show how emphati-
cally Petitioners’ claim would have been rejected” had it
ever been presented “in 1787-88.7%2 While the historians
subsequently endorsed the respondents’ alternative inter-
pretation of the Elections Clause, this probability-focused
approach does not require that.

9. Call out anachronism.

You should call out anachronisms in your opponents’
arguments, as doing so can both neutralize the substance
of their arguments and undermine their credibility with
the court.

Keeping several insights front of mind can heighten your
sensitivity to anachronism. First, the meanings of words
can, and often do, change over time.*3 Second, the mean-
ing of a historical statement is often not obvious when read
in a vacuum. It follows that you should always work to
understand historical words and statements in their native
context. [t is not sufficient to closely read a historical text
the way you would a contemporary one and assume the
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words’ meaning. Nor is it enough to consult historical
dictionaries. Taking history seriously requires attempting
to think the way people actually thought at the time and
acknowledging the difficulty of doing so; it is like translat-
ing from a foreign language.’** Secondary historical litera-
ture can, again, be helpful with reconstructing context. The
rich literature criticizing Justice Scalia’s majority opinion
in District of Columbia v. Heller — including Justice Breyer’s
clinical dissent — demonstrates in detail how to address
this kind of anachronism.*s

Relatedly, as mentioned in our discussion of the impor-
tance of direct evidence (p. 17), your opponents may try to

impose present-day concepts on the past, despite those
concepts having no basis in history. Consider the non-
delegation doctrine in administrative law, the idea that
the framers barred Congress from delegating discretion-
ary authority to the executive.*® Scholars have shown that
the founders never embraced the formalist notion of
separation of powers that underlies the doctrine and that
early Congresses delegated substantial discretionary
authority to the executive branch.'¥” This scholarship
demonstrates anachronism by showing the absence of
the nondelegation concept in the historical record and
explaining how things worked in actual practice.
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IV. Alternative Approaches to Historyin Litigation

he preceding discussion focused principally on defensive moves you can make
when your opponents have already put originalist frameworks into play. Some-
times it may make strategic sense to affirmatively introduce historical evidence on
your side. History has long been integral to constitutional reasoning in a variety of forms.4
In thinking through your case, consider methods for deploying history outside the frame-
work of originalism — that is, in ways that are not concerned with the “original meaning”

of the constitutional provisions at issue.

A broad survey of non-originalist uses of history is
beyond the scope of this guide. Those alternative
approaches will be the subject of future publications.
Nevertheless, there are a few approaches that are already
somewhat common in litigation, if less prominent than
originalism. (You may recognize some of them from
earlier in the guide.) These approaches might not resolve
all the problems associated with incorporating history
into litigation, but they do give lawyers and judges ways
to talk about history that could encourage better deci-
sion-making. And they may provide seeds for more
conversations among lawyers, judges, and scholars about
the proper relationship between law and history.

1. Use a “historical gloss” approach.

You can introduce historical evidence about how certain
constitutional actors — such as the courts, Congress, or
the president — have acted over the full sweep of Amer-
ican history. This doctrinally well-established approach,
often referred to as “historical gloss,” emphasizes “our
whole experience as a Nation” and “the actual practice of
government.”# As it runs, what actors have done for long
periods is presumptively constitutional. Just as you might
oppose an originalist reading of the Constitution by show-
ing how it contravenes years of historical practice (p. 15),
you can affirmatively point to years of historical practice
to defend a non-originalist reading of the Constitution.’*
An argument following this approach would explain the
constitutionality or unconstitutionality of a law, executive
order, or judicial practice by placing it within, or outside,
along-running tradition of government action or inaction.
Practices that are constitutional would be part of a multi-
century tradition or, at least, aligned with the weight of
historical evidence. This approach, strictly construed, is
often more helpful in cases involving structural constitu-
tional questions — for example, about the extent of exec-
utive or congressional power — than in cases involving
constitutional rights. For examples of briefs employing
this approach, see endnote 115.

2. Treat history as a record of trial and error.

You can treat history as a record of trial and error to help
judges reach better decisions in the present day. While
originalism focuses on history as a source of meaning,
this approach focuses on history as a source of prudence,
or, as Judge Richard Posner has described it, a “database”
of what has worked and what has not.’® It is informed
by pragmatist legal thought, which famously suggests
that the law is the product of experience and not logic
— and that historyis the record of that experience.’® An
argument following this kind of approach would use
historical experience to shed light on the potential
consequences of certain legal rules or rulings, helping
the court decide whether it should make or avoid similar
decisions.’®

3. Employ a “negative precedent” approach.

You can look to the long sweep of national history as a
record of the value choices prior generations made about
the law and use the method of negative precedent (p. 12)
to proactively tie your opponents’ arguments to certain
repugnant values from the past that we have since
rejected. History, under this approach, does not simply
reveal the meaning of the law but considers what the law
represents when understood in its historical context (e.g.,
Jim Crow laws representing white supremacy). This use
of history helps to taint the other side’s arguments,
making them appear no longer viable in the present day,
either because they would lead to negative consequences
or because they would lead to an interpretation of the law
that is morally backward.’®* An argument following this
approach would compare the arguments your opponents
might make with repugnant or embarrassing episodes
from history, or with ideas that might have been widely
accepted at the time but are now contrary to well-estab-
lished constitutional principles. For examples of briefs
employing this approach, see endnote 76.
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4. Introduce nontraditional sources
for context.

A final approach, unlike the others discussed here, can
focus on original meanings. But it engages with questions
about meaning using historical sources that are nontra-
ditional for contemporary constitutional jurisprudence.
As we’ve noted, originalist arguments often put signifi-
cant weight on just a few sources or types of sources —
such as the records of the Constitutional Convention, the
Federalist Papers, the Reconstruction-era Congresses,
and dictionaries. This choice privileges certain voices —

especially judges, lawmakers, and lawyers — over others.
You can provide additional context by surfacing sources
that typically have been absent from legal discussions and
the litigation record.’®® Such sources could reveal uncon-
ventional interpretations of the law that are more accu-
rate. Or they could complicate attempts to claim that a
constitutional text had a settled meaning in the past by
showing how constitutional meaning was disputed. An
argument following such an approach would introduce a
broad array of sources — from state court decisions to
movement histories — to contextualize the constitutional
provision at issue.’®®
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Conclusion

his guide has laid out a broad array of tools litigators can use to reduce the signif-
icance of their opponents’ originalist arguments to their cases, reframe those
arguments, neutralize misused historical evidence, avoid costly missteps, and

engage with history more productively.

Making some of these arguments will be challenging
at times, especially in courts already inclined toward orig-
inalist analysis, or in cases in which originalist rulings are
already on the books. But taking these approaches seri-
ously and implementing them in your litigation strategies
may do more than just help you win cases; they can help
integrate your cases into the much larger project of chang-
ing American law’s relationship with history for the better.

That project is a long-term, cooperative one that will
require contributions from litigators, legal scholars,
historians, commentators, and others. A large coalition

will be necessary to accomplish all the things that need
to be done: addressing flawed history in court filings to
head off some damaging originalist rulings before they
come to pass; exposing the problems with the rulings
that come to pass nonetheless; using those problems to
build the warrant for change; nurturing alternative ways
to think about history’s role in law; showing how those
new ways can be put into practice; reframing conversa-
tions for the bar, the academy, and the public; and more.
We hope that this guide will help you navigate this chal-
lenging present and start building a better future.
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