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L. INTEREST OF AMICI CURIAE'
A. League of Women Voters

The League of Women Voters (the “League”) is a nonpartisan grassroots
organization committed to protecting voting rights, empowering voters, and
defending democracy.

The League works to ensure that all voters—including those from
traditionally underrepresented or underserved communities, such as first-time
voters, non-college youth, new citizens, BIPOC communities, the elderly, and low-
income Americans—have the opportunity and information they need to exercise
their right to vote. Founded in 1920 as an outgrowth of the struggle to win voting
rights for women, the League now has more than 500,000 members and supporters
and is organized in more than 750 communities, all 50 states, and the District of
Columbia. The national League includes the League of Women Voters of the
United States and the League of Women Voters Educational Fund.

As the leader of the coalition whose work led to the enactment of the
National Voter Registration Act of 1993 (“NVRA”), the League is now its

foremost defender. Through its state and local affiliates, it continues to work

'No party or party’s counsel authored the proposed brief in whole or part, and no
party or party’s counsel contributed money that was intended to fund this brief’s
preparation or submission. No person other than amici curiae or their counsel has
made a monetary contribution to fund this brief’s preparation or submission.
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towards realizing the NVRA’s promise through legal advocacy and litigation to
enforce its protections. See, e.g., League of Women Voters of Indiana, Inc. v.
Sullivan, 5 F.4th 714 (7th Cir. 2021) (affirming district court injunction of
Indiana’s list maintenance law that violated the NVRA). The League also
intervenes on behalf of voters in cases where bad actors seek to force unlawful or
discriminatory voter removals in defiance of the NVRA’s purpose. See, e.g., Mem.
In Support of Mot. of Non-Parties Common Cause Pennsylvania and League of
Women Voters of Pennsylvania to Intervene as Defs. and for Leave to File Answer
on the Same Schedule as Defs., Judicial Watch, Inc. v. Commonwealth of
Pennsylvania, et al., No. 1:20-cv-00708-CCC, ECF No. 5 (M.D. Pa. May 11,
2020).

B. League of Women Voters of Arizona

The League of Women Voters of Arizona (“LWYV Arizona”) is the League’s
Arizona state affiliate. LWV Arizona is a domestic nonprofit corporation in
Arizona. For over 80 years, LWV Arizona has dedicated itself to protecting and
promoting democratic government through public service, civic participation, and
robust voter education and registration. LWV Arizona consists of both a statewide
organization and five local chapters with 900 members statewide.

LWYV Arizona supports voters throughout the election process. They register

individuals to vote, regularly conducting voter registration drives throughout
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Arizona at farmers markets, community colleges, high schools, festivals, fairs, and
in partnership with other organizations. During these voter registration drives, they
offer both paper voter registration forms and access to online voter registration.

Additionally, LWV Arizona was party to the Settlement Agreement
executed in reliance on the Consent Decree issued in League of United Latin
American Citizens of Arizona v. Reagan, No. 2:17-cv-04102-DGC (D. Ariz. June
18, 2018), ECF No. 37 (“LULAC Consent Decree”). If the LULAC Consent
Decree is not upheld, LWV Arizona’s interest in ensuring that all potential eligible
voters in Arizona have access to legally required voter registration opportunities
will be impeded. Collectively, the League and LWV Arizona are participating as
amici to support Congress’s authority to pass laws that protect and empower voters
in federal elections, including presidential elections, and to uphold the LULAC
Consent Decree.

C. Secure Families Initiative

The Secure Families Initiative (“SFI”) is a nonpartisan, nonprofit
organization of military spouses and family that encourages its members to
advocate for their communities with a particular focus on issues like registering

and turning out military voters and defending democracy.
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Founded in 2020 to more effectively address voting and civic engagement
challenges facing military spouse and family communities, SFI now has nearly
50,000 members and supporters worldwide.

Recognizing logistical barriers to voting faced by many military families,
SFI advocates for federal and state policies that would increase voting access for
absentee voters, such as military members and their families stationed far from
home. This includes advocacy to Congress to expand the protections of the
Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA™). SFI also
provides voting information and resources to ensure that military families have a
meaningful voice in the electoral process, particularly regarding issues that could
affect military communities.

SFI1 1s participating as amicus to support Congress’s authority to pass laws
that protect and empower voters—including military and overseas voters—in all
federal elections, including for the president and commander-in-chief of the armed
forces.

D. Modern Military Association of America

The Modern Military Association of America (“Modern Military™) is a
nonpartisan, nonprofit organization that educates, advocates, and champions for
the rights and well-being of LGBTQ+ service members, veterans, and their

families, as well as people living with HIV.
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In 2019, Modern Military was founded through merger with other
organizations to focus on giving voice to the LGBTQ+ military and veteran
community. Modern Military is the result of decades of work, starting in 1993, for
the LGBTQ+ and HIV-positive military and veteran community through four
organizations: Servicemembers Legal Defense Network, the American Military
Partner Association, OutServe, and the Military Partners and Families Coalition.
Presently, Modern Military has 60 private membership groups consisting of
16,600+ members and 183,900+ supporters worldwide.

In advocating for its communities, Modern Military works on combatting
anti-equality and discrimination, as well as increasing voter participation. This
includes military and overseas voting resources, military voter rights, and tactics to
increase voter access and participation. Modern Military is committed to ensuring
that LGBTQ+ service members, veterans, and their families have a meaningful
voice in the electoral process.

Modern Military is participating as amicus to support Congress’s authority
to pass laws that protect and empower voters—especially military voters—in all
federal elections, including for the president and commander-in-chief of the armed

forces.
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II. SUMMARY OF ARGUMENT

In 2022, the Arizona legislature adopted House Bill 2492 (“H.B. 2492”), a
law that would disenfranchise current voters and make it harder for new ones to
register. Among other restrictions, H.B. 2492 bars individuals who register to vote
without submitting Documentary Proof of Citizenship (“DPOC”) from voting for
president in any federal election and requires the rejection of all state voter
registration forms that lack such DPOC. In 2023, Plaintiffs-Appellees successfully
challenged H.B. 2492 on several grounds, including preemption by the NVRA and
inconsistency with a 2018 consent decree arising from an earlier challenge to
voting restrictions in Arizona. Order Granting Cross-Motion for Summary
Judgment, Mi Familia Vota, et al. v. Fontes, 2024 WL 862406, No. CV-22-00509-
PHX-SRB (D. Ariz. Feb. 29, 2024), ECF No. 534; Amended Order, Mi Familia
Vota, 2024 WL 862406 (D. Ariz. Feb. 29, 2024), ECF No. 709. Intervenors” now
seek to overturn those conclusions, arguing that Congress lacks authority to
regulate presidential elections, including through the NVRA, and that the consent

decree should be ignored. The Court should reject Intervenors’ efforts which, if

? The issues addressed in this brief were raised on appeal only by Intervenors, the
Republican National Committee and Arizona House President Ben Toma and
Senate President Warren Peterson (“Intervenors”). See Principal Br. of Appellants
The Republican National Committee, Warren Petersen and Ben Toma, ECF No.
101.
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successful, would set off a cascade of disenfranchisement, denying voters—
including many uniformed and overseas voters—their fundamental right to vote.

First, courts have repeatedly recognized that the Elections Clause, the
Necessary and Proper Clause, and the Fourteenth and Fifteenth Amendments
empower Congress to regulate presidential elections—as Congress did with the
NVRA. When courts have considered challenges to Congressional authority over
federal elections, their decisions have consistently acknowledged, regardless of
other disputes, that Congress’s power over popular elections for presidential
electors 1s coextensive with its power over congressional elections. The Supreme
Court and the Ninth Circuit have both rejected the false distinction on which
Intervenors rest their challenge here—that the Constitution grants Congress power
over only congressional elections, while leaving it powerless to regulate
presidential elections.

Second, the Constitution’s history does not support Intervenors’ narrow
view of Congress’s authority. The Framers made clear their general intent to grant
Congress ultimate authority over all federal elections, as expressed in the
Federalist Papers and indicated in other parts of the Constitution, such as the
Electors Clause and the Necessary and Proper Clause. Although the Elections
Clause does not expressly mention presidential elections, there was little reason for

the Framers to reference them specifically since states had yet to settle on popular
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voting as the mechanism for selecting presidential electors. When states did
uniformly adopt popular elections for selecting the president, the Supreme Court
recognized that Congress’s authority to regulate these elections drew not only from
the Elections Clause and Electors Clause, but also from the Necessary and Proper
Clause, to ensure free, safe, and effective federal elections. Congress derives
additional authority to regulate federal elections from the Reconstruction
Amendments. Laws enacted based on their grants of remedial authority expressly
protect the rights of citizens to participate in elections for all federal offices,
including president.

Third, stripping Congress of authority to regulate presidential elections
would upend crucial voter registration and protection laws, including the NVRA
and statutes aimed at facilitating the participation of service members and overseas
voters. Intervenors’ attacks on the NVRA, if accepted, would jeopardize the
fundamental rights of substantial numbers of voters who rely on these methods to
register and vote.

Finally, the district court properly held that H.B. 2492 cannot change
Arizona’s current practice of registering to vote individuals who do not provide
DPOC as Federal-Only voters, regardless of whether they use the Arizona state

voter registration form (“State Form™) or the federal voter registration form
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(“Federal Form™).? H.B. 2492’s proposed change conflicts with, among other
things, the existing 2018 LULAC Consent Decree. Changing the status quo
established by the LULAC Consent Decree would significantly negatively impact
voter registration in Arizona.

III. ARGUMENT

A.  For 140 years, courts have consistently recognized Congress’s
authority to regulate presidential elections.

When courts have addressed Congress’s Constitutional authority to regulate
federal elections, their decisions—regardless of other issues in dispute—
consistently acknowledge that Congress’s power to regulate presidential elections
1s coextensive with its power over congressional elections. As these cases
recognize, the Elections Clause, the Electors Clause, the Necessary and Proper
Clause, and the Reconstruction Amendments grant Congress the right to facilitate
and safeguard al/ elections for federal office.

In Burroughs v. United States, 290 U.S. 534, 544 (1934), the Supreme Court
recognized the plainly evident sources of Congress’s broad regulatory power over

presidential elections. The Burroughs petitioners argued the Electors Clause

3 Under existing Arizona law, if DPOC is unavailable, election officials must place
those registrants on a Federal-Only registration list. A.R.S. §16-121.01(C)-(E).
This is true whether individuals register to vote using the State Form or the Federal
Form. See state Election Procedures Manual (“EPM”), the 2019 EPM, and the
now-operative 2023 EPM. 2ER-216-222 (2023 EPM); 4-ER-880-885 (2019 EPM).
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reserves the power and manner of the appointment of presidential electors to the
states, leaving Congress without authority to regulate presidential elections beyond
determining “the Time of [choosing] the Electors, and the Day on which they shall
give their Votes.” Id. The Court flatly rejected this literal reading of the
Constitution: “So narrow a view of the powers of Congress in respect of the matter
1s without warrant.” /d.

The Burroughs Court properly recognized that the Court had not previously
distinguished between congressional and presidential elections when assessing
congressional regulatory authority. /d. at 546. For example, in Ex parte Yarbrough,
110 U.S. 651 (1884), the Court found that it was the federal government’s duty to
ensure that “the votes by which its members of congress and its president are
elected shall be the free votes of the electors, and the officers thus chosen the free
and uncorrupted choice of those who have the right to take part in that choice.” Id.
at 662. The Yarbrough Court identified this authority in multiple provisions of the
Constitution, including the Elections Clause, the Necessary and Proper Clause, and
the Fifteenth Amendment. /d. at 658—65. Notably, the Court did not limit its
holding to congressional elections. Rather, it emphasized the necessity of both the
“executive and legislative branches [being] the free choice of the people” “to the
successful working of [the federal] government.” /d. at 666. The Burroughs court

thus concluded that Yarbrough “made no distinction between” the election of

10
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“presidential and vice presidential electors” and “the election of a member of

99 ¢

Congress,” “and the principles announced, as well as the language employed, are
broad enough to include the former as well as the latter.” 290 U.S. at 546.

The Supreme Court next touched on Congress’s regulatory authority over
presidential elections in Oregon v. Mitchell, 400 U.S. 112 (1970), as it determined
the constitutionality of the Voting Rights Act Amendments of 1970. Id. at 117.
Justice Black, delivering the Court’s judgment but providing his own reasoning,
reaffirmed Congress’s regulatory authority, remarking that it “cannot be seriously
contended that Congress has less power over the conduct of presidential elections
than it has over congressional elections.” Id. at 124. Such authority arose from both
“the nature of [the] constitutional system of government,” as described in
Burroughs and the Necessary and Proper Clause. /d. at 124 n.7. Congress thus had
the same scope of authority over presidential elections as it did over congressional
elections, which—pursuant to the Elections Clause—was the authority “to provide
a complete code” for elections and “to enact the numerous requirements as to
procedure and safeguards which experience shows are necessary in order to
enforce the fundamental right involved.” Id. at 122 (citing Smiley v. Holm, 285
U.S. 355, 366 (1932)).

Only a few years later, the Supreme Court again affirmed Congress’s power

to regulate presidential elections in Buckley v. Valeo, 424 U.S. 1 (1976). The Court

11
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reaffirmed that “Congress has [the] power to regulate Presidential elections.” Id.
(citing Burroughs, 290 U.S. 534). Notably, even the dissenters agreed with this
view. Chief Justice Burger “[did] not question the power of Congress to regulate
[presidential] elections” under the Necessary and Proper Clause. /d. at 247
(Burger, C.J., concurring in part and dissenting in part). And Justice White,
referencing Ex parte Yarbrough and Burroughs, noted that “[1]t is accepted that
Congress has power under the Constitution to regulate the election of federal
officers, including the President and the Vice President,” and to protect electoral
procedures from violence and corruption. /d. at 257 (White, J., concurring in part
and dissenting in part).

Since the NVRA’s enactment in 1993, lower courts including the Ninth
Circuit have relied and expanded upon these Supreme Court decisions to uphold
the NVRA’s constitutionality. In rejecting a constitutional challenge to the NVRA,
the Seventh Circuit noted that the Elections Clause did not reference presidential
elections, as general elections for the president were not contemplated in 1787.
Ass’'n of Cmty. Organizations for Reform Now (ACORN) v. Edgar, 56 F.3d 791,
793 (7th Cir. 1995). Nor did it mention voter registration, which did not exist as a
separate stage of the electoral process at the time. /d. However, the Court found
these omissions unimportant in “teasing out the modern meaning of [the Elections

Clause]” given that the Supreme Court interpreted Article II Section 1 “to grant

12
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Congress power over Presidential elections coextensive with that which [the
Elections Clause] grants it over congressional elections.” /d.

One month after Edgar, this Circuit followed suit and upheld the NVRA in
Voting Rights Coalition v. Wilson, 60 F.3d 1411, 1414 (9th Cir. 1995). It held that
Congress had broad power over both congressional and presidential elections and
that the NVRA “fit[] comfortably within [the Elections Clause’s] grasp.” Id. The
Sixth Circuit also upheld the NVRA’s constitutionality, stating that Congress had
authority to regulate presidential elections despite the Elections Clause only
mentioning the election of senators and representatives. ACORN v. Miller, 129
F.3d 833, 836 n.1 (6th Cir. 1997). And most recently, the Tenth Circuit agreed in a
similar case concerning whether the NVRA preempted a state law requiring DPOC
for voter registration. Fish v. Kobach, 840 F.3d 710, 715 (10th Cir. 2016). It
emphasized that the Supreme Court and multiple circuit courts “have rejected the
proposition that Congress has no power to regulate presidential elections,” despite
the Elections Clause’s literal terms. /d. at 719 n.7.

District courts in the Eighth and Second Circuits have similarly recognized
Congress’s constitutional authority to regulate presidential elections. The Western
District of Missouri described Congress’s power to regulate presidential elections

as “coextensive” with its powers under the Elections Clause. United States v.

Missouri, No. 05-4391-CV-C-NKL, 2007 WL 1115204 (W.D. Mo. Apr. 13, 2007).
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The Northern District of New York shared that understanding of the Elections
Clause, stating that it “has been deemed to extend Congressional power in
regulating presidential elections.” United States v. New York, 700 F. Supp. 2d 186,
200 n.8 (N.D.N.Y. 2010).

Finally, the Supreme Court’s most recent discussion of the Elections Clause
as it relates to the NVRA confirms this long-standing view of congressional
authority over presidential elections. In Arizona v. Inter Tribal Council of Arizona,
Inc., 570 U.S. 1 (2013), Justice Scalia, writing for the majority, explained that “the
Elections Clause empowers Congress to regulate zow federal elections are held”
without drawing any distinction between congressional and presidential elections.
Id. at *2. Though Justice Thomas disagreed with the majority’s view, his
interpretation of the Elections Clause—only a footnote in his dissent—has never
been adopted by the Court. /d. at *35 n.2 (Thomas, J., dissenting).

Ultimately, based on more than a century of authority, this Court should
affirm the District Court’s decision that Congress may rightfully regulate

presidential elections, including through the NVRA.
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B.  Constitutional history is consistent with the precedent that
Congress has power to regulate presidential elections.

1. Congress has authority to regulate presidential elections
under the Elections Clause, Electors Clause, and Necessary
and Proper Clause.

The historical context in which the Framers drafted the Constitution and
subsequent changes in states’ methods of selecting presidential electors affirm that
the Elections Clause, the Electors Clause, and the Necessary and Proper Clause all
provide Congress with authority to regulate presidential elections. Intervenors’
unduly constrained reading of the Elections Clause ignores the status of federal
elections when the Clause was drafted and when Congress began to exercise its
election-regulating authority. The Elections Clause grants Congress the power to
“at any time by Law make or alter [state] Regulations” as to the times and manner
of “Elections for Senators and Representatives.” U.S. Const. art. I, § 4, cl. 1.
Although the Framers did not specifically note Congress’s power to regulate
presidential elections, their silence does not indicate absence of such authority. To
the contrary, the Clause reflects their conviction that preserving ultimate federal
control over federal elections was necessary to the union’s survival. As stated in
Federalist No. 59:

Nothing can be more evident, than that an exclusive power
of regulating elections for the national government, in the
hands of the State legislatures, would leave the existence

of the Union entirely at their mercy. They could at any
moment annihilate it, by neglecting to provide for the
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choice of persons to administer its affairs.

The Election Clause’s textual omission of presidential elections is attributable not
to any desire of the Framers to withhold authority from Congress, but to the nature
of presidential elections at the time the clause was drafted.

At the founding, congressional regulation of presidential elections was not a
pressing concern because not all states held popular votes to choose presidential
electors.* See Edgar, 56 F.3d at 793 (Posner, J.) (citing Records of the Federal
Convention, reprinted in The Founders’ Constitution 53638 (Philip B. Kurland &
Ralph Lerner eds., 1987) (James Madison’s notes of June 1-July 17)) (“There is no
reference to the election of the President, which is by the electoral college rather
than by the voters at the general election; general elections for President were not
contemplated in 1787.”). Rather, a different Constitutional article—the Electors
Clause—provided that “a Number of Electors” for president may be appointed by
each state in “such Manner as the Legislature thereof may direct.” U.S. Const. art.

II, § 1, cl. 2. Congress, however, still retained the ability to “determine the Time of

# Only ten of thirteen states put forth electors to vote in the first presidential
election in 1789. The Electoral Count for the Presidential Election of 1789,
WASHINGTON PAPERS, https://washingtonpapers.org/resources/articles/the-
electoral-count-for-the-presidential-election-of-1789/ (citing 1-4 THE
DOCUMENTARY HISTORY OF THE FIRST FEDERAL ELECTIONS, 1788-1790 (Merrill
Jensen et al., eds., 1976-1989)). Of those ten states, half held popular elections to
determine their electors and half appointed electors at the discretion of the
legislature or state executive. /d.
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chusing the Electors, and the Day on which they shall give their Votes.” U.S.
Const. art. II, § 1, cl. 4.

By 1832, however, all but one state allowed voters to determine presidential
electors by popular vote, and a more pressing need for congressional regulation
arose. As more and more states allowed popular presidential elections, states
jockeyed to schedule their election dates strategically to gain more influence in a
contest’s outcome. See Bruce Ackerman, As Florida Goes..., N.Y. TIMES, Dec. 12,
2000. In 1845, Congress passed the first law setting a uniform day for the election
of presidential electors—the first Tuesday after the first Monday in November,
now known as Election Day. See Act of Jan. 23, 1845, ch. 1, 5 Stat. 721 (1850). By
1864, each state in the union held a popular vote to select presidential electors on
Election Day.

Once every state decided to select presidential electors in the same manner
as it selected members of Congress,’ and Congress acted to place all these
elections on the same day, it also became necessary for Congress to regulate
presidential elections to effectuate its power under the Elections Clause. The final

clause of Article I, Section 8 of the Constitution gives Congress power “[t]o make

> Only members of the House of Representatives were elected by popular vote at
this time. It was not until the ratification of the Seventeenth Amendment in the
1913 that Senators were also elected by popular vote. U.S. Const. amend. XVII, §
1.
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all Laws which shall be necessary and proper for carrying into Execution” the
other federal powers granted by the Constitution. U.S. Const. art. I, § 8, cl. 18. The
word “necessary” as it relates to “necessary and proper” does not mean “absolutely
necessary.” United States v. Comstock, 560 U.S. 126, 134 (2010) (citing Jinks v.
Richland Cnty., S.C., 538 U.S. 456, 462 (2003)). The Clause has been found to
support a variety of acts that, despite not being specifically enumerated in the
Constitution, were “necessary and proper” to promote the legitimate, constitutional
ends of Congress. See M’Culloch v. Maryland, 17 U.S. 316, 416 (1819) (“But there
1s no phrase in the instrument which, like the [A]rticles of [C]onfederation,
excludes incidental or implied powers; and which requires that every thing granted
shall be expressly and minutely described.”).

Indeed, shortly after congressional and presidential elections were set for the
same day, the Supreme Court, in Ex parte Yarbrough, recognized that Congress
draws its authority over presidential elections not only from the Elections and
Electors Clauses, but also from the Necessary and Proper Clause. Questions of
Congress’s power to regulate in this sphere “answer[ed] themselves,” the Court
concluded, “and it is only because the congress of the United States, through long
habit and long years of forbearance, has, in deference and respect to the states,
refrained from the exercise of these powers that they are now doubted.” Ex parte

Yarbrough, 110 U. S. at 662.
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In Ex parte Yarbrough, the Court rejected a strictly textual challenge to
Congress’s authority premised on the idea that, for Congress to have a certain
power, “the advocate of the power must be able to place his finger on words which
expressly grant it.” Id. at 658. Instead, the Court concluded that under the
Necessary and Proper Clause, when Congress “finds it necessary to make
additional laws for the free, the pure, and the safe exercise of [the] right of voting,”
such laws ““are to be upheld.” Id. at 662.

Intervenor’s efforts to restrict Congress’s authority to regulate presidential
elections, if successful, would subvert almost two centuries of constitutional
history and open the door to an absurd result—a Congress powerless to protect
federal elections from the confusion and chaos that would result from a state
setting different rules for voters participating in presidential elections at the same

time as congressional elections. See infra Section C.

2. The Reconstruction Amendments further augmented
Congress’s authority to regulate presidential elections.

Congress also has authority to regulate presidential elections pursuant to the
Reconstruction Amendments. The Reconstruction Amendments provide explicit
limits on state and federal power to restrict the right to vote, including in
presidential elections. To effectuate these limits, the Reconstruction Amendments
deliberately contain nearly identical enforcement clauses, drafted to confer broad
remedial authority to Congress. Compare U.S. Const. amend. XIV, § 5 (“The
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Congress shall have power to enforce, by appropriate legislation, the provisions of
this article.”) with U.S. Const. amend. XV, § 2 (“The Congress shall have power to
enforce this article by appropriate legislation.”); see also Mathews, John,
Legislative and Judicial History of the Fifteenth Amendment at 21 (1909) (noting
that the Fifteenth Amendment “surely and safely supplied . . . a new grant of power
from the nation in the form of a suffrage amendment to the Constitution which []
contain[ed] the authorization to Congress to enforce its provisions”).

Congress’s authority under the Reconstruction Amendments to regulate
presidential elections is well-established. See, e.g., Ku Klux Klan Act of 1871, Ch.
22, 17 Stat. 13 (codified as amended at 42 U.S.C. §§ 1983, 1985-1986)
(criminalizing, among other conduct, two or more persons working together to
“prevent any citizen of the United States lawfully entitled to vote from giving his
support or advocacy in a lawful manner towards or in favor of the election of any
lawfully qualified person as an elector of President or Vice-President of the United
States”), Yarbrough, 110 U.S. at 665.

Though Congress already had authority to regulate the time, place, and
manner of presidential elections, the Reconstruction Amendments bolstered its
authority to act to protect the right to vote in federal elections, particularly when it
acts to protect equal access to voting from interference by the states. The NVRA

falls squarely within that authority, as it was explicitly enacted based partly on a
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finding that “discriminatory and unfair registration laws and procedures can have a
direct and damaging effect on voter participation in elections for federal office and
disproportionately harm voter participation by various groups, including racial
minorities.” 52 U.S.C. § 20501(a)(3).

C. Eliminating congressional authority to regulate presidential
elections would undermine federal elections and voting access.

Stripping Congress of its long-held authority to regulate presidential
elections would undermine federal voting rights legislation, causing voter
confusion and making it more difficult to vote. Courts have recognized that
preventing voter confusion is an important interest. £.g., Arizona Libertarian Party
v. Hobbs, 925 F.3d 1085, 1093 (9th Cir. 2019) (citing Munro v. Socialist Workers
Party, 479 U.S. 189, 194 (1986)) (noting that “interests in preventing voter
confusion ...are important interests”). Requiring voters to navigate one set of
requirements for congressional elections and another set for presidential elections
would cause confusion, discourage participation, and ultimately undermine
confidence in elections. Moreover, it would result in voter disenfranchisement, as
all individuals registered as Federal-Only voters would not be able to vote in
presidential elections. Intervenors’ attack on Congress’s authority, if successful,
would undermine not just the NVRA, but other key voter rights legislation,
including the Uniformed Overseas Citizens Absentee Voting Act (“UOCAVA”)
and the Military and Overseas Voter Empowerment (“MOVE”) Act.
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1. The NVRA

Millions of eligible citizens have registered to vote in federal elections,
including presidential elections, using the voter registration process Congress
imposed through the NVRA. See 52 U.S.C. §§ 20504, 20505, 20506. If the Court
were to find that the NVRA applies only to congressional elections, it would
disenfranchise voters who rely upon NVRA procedures to register to vote and
would and cause significant confusion regarding NVRA voter registration
opportunities.

Congress passed the NVRA with bipartisan support to “increase the number
of eligible citizens who register to vote in elections for Federal office,” enhance
voter participation, and protect the electoral process. 52 U.S.C. § 20501(b)(1). The
NVRA defines “Federal office” to include “the office of President or Vice
President, or of Senator or Representative in, or Delegate or Resident
Commissioner to, the Congress.” 52 U.S.C. § 20502(2) (citing 52 U.S.C. §
30101(3)). The statute thus makes clear that the federal government has a duty to
establish a system for nationwide voter registration procedures for congressional as
well as presidential elections. 52 U.S.C. §§ 20501(b)(2), 20502(2).

For decades, the NVRA has successfully increased the number of eligible
Americans registered to vote. For example, Section 5 of the NVRA has long been

used to register large numbers of voters through state motor vehicle agencies, 52
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U.S.C. § 20504, leading many to refer to the NVRA as the “motor voter” law.
Section 6 expanded voter registration by establishing a federal mail voter
registration application that could be used across the country. 52 U.S.C. § 20505.
And Section 7 further expands the NVRA’s impact by requiring voter registration
opportunities through state public assistance agencies, disability services, and
armed forces recruitment offices. 52 U.S.C. § 20506. The NVRA’s successful
outcomes are no accident. Legislative history shows that “[b]y combining the
driver’s license application approach with mail and agency-based registration” (in
Sections 5, 6, and 7 of the NVRA, respectively), Congress intended the NVRA to
reach as many eligible voters as practicable. See H.R. Rep. No. 103-9 at 5,
reprinted in 1993 U.S.C.C.A.N. 105, 119.

According to recent Election Assistance Commission (“EAC”) biennial
reports, states collect a total of almost 80 million to more than 100 million total
registrations. Of the EAC’s total reported voter registrations, those received
through state motor vehicle agencies (required by Section 5), through mail, email,
or fax (required by Section 6), and through public assistance agencies, disability
services offices, and armed forces recruitment offices (required by Section 7),
accounted for more than half to almost two-thirds of the total received. See infra

n.6.
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Specifically, EAC biennial reporting® shows that states cumulatively
received:

e 2021-2022:

80,764,222 total voter registrations
44,051,378 motor vehicle voter registrations
7,340,458 mail voter registrations

1,229,559 public assistance voter registrations

o

© O O

e 2019-2020:
o 103,701,513 total voter registrations
o 39,705,812 motor vehicle voter registrations
o 13,253,501 mail voter registrations
o 1,745,749 public assistance voter registrations

A finding that the NVRA’s procedures are inapplicable to presidential elections
would fundamentally undermine these registration efforts. The door could open for
other states to implement a bifurcated voter registration process separating
eligibility to vote for president from eligibility to vote in all other federal elections.
Such a discordant result risks massive confusion among voters who depend upon
NVRA voter registration opportunities and have long voted concurrently in

presidential and congressional elections.

6 See U.S. Election Assistance Comm’n, Election Admin. & Voting Survey 2022
Comprehensive Report, Voter Registration Table 2, at 168-71, available at
https://www.eac.gov/sites/default/files/2023-06/2022 EAVS Report 508c.pdf (
“2022 EAC Report”); U.S. Election Assistance Comm’n, Election Admin. &
Voting Survey 2020 Comprehensive Report, Voter Registration Table 2 at 145-48,
available at

https://www.eac.gov/sites/default/files/document library/files/2020 EAVS Report
_Final 508c.pdf (“2020 EAC Report”).
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The confusion created by a finding that Congress cannot regulate
presidential elections also could lead to widespread disenfranchisement of voters
who unexpectedly find themselves unable to vote in presidential elections or
chilled from doing so. Cf. Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006) (noting that
“voter confusion” could lead to “consequent incentive to remain away from the
polls”). This outcome would be inconsistent with the right to vote, see, e.g.,
Anderson v. Celebrezze, 460 U.S. 780, 786—88 (1983) (noting that the right to vote
1s a “fundamental” constitutional right guaranteed by the First and Fourteenth
Amendments), and the NVRA’s purpose to increase the number of eligible citizens
registered to vote in all federal elections.

2. UOCAVA and the MOVE Act

A finding that Congress cannot regulate presidential elections would also
threaten other key voting rights legislation, including UOCAVA, 52 U.S.C. §§
2030120311, and the MOVE Act, Pub. L. No. 111-84, §§ 577-83(a), which
protect voting access for uniformed and overseas voters.

Congress enacted UOCAVA to “eliminat[e] procedural roadblocks, which
historically prevented thousands of service members from sharing in the most basic
of democratic rights.” United States v. Alabama, 778 F.3d 926, 928 (11th Cir.
2015). UOCAVA protects the voting rights of an “estimated 1.33 million active-

duty members and approximately 573,000 military spouses and voting-age
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dependents” and “2.6 million voting-age U.S. citizens who live, study, or work
overseas.” EAC 2022 Report at 194-95. In 2009, Congress further strengthened
these protections with the MOVE Act, which amended UOCAVA by establishing
additional electronic registration, ballot request, and ballot transmission
procedures. Id. at 195-96. Like the NVRA, UOCAVA applies to all elections for
“Federal office,” defined as “the office of President or Vice President, or of
Senator or Representative in, or Delegate or Resident Commissioner to, the
Congress.” 52 U.S.C. § 20310 (UOCAVA).

UOCAVA and the MOVE Act have successfully provided better access to
registration and voting for uniformed voters, their families, and other overseas
voters and voters stationed far from home. For example, UOCAVA Section 10
provides a mechanism for uniformed services members and overseas citizens to
cast a “Federal write-in absentee ballot” (“FWAB”) in “elections for Federal
office.” See 52 U.S.C. § 20303. The FWAB is a “back-up” ballot that UOCAVA
voters may cast if they timely applied for, but have not received, their regular
absentee ballot from their state or territory. Id. at § 20303(a)(1),(2). The FWAB
currently contains an option to vote for President and Vice President, in addition to
congressional offices. See Federal Write-In Absentee Ballot, FEDERAL VOTING
ASSISTANCE PROGRAM, available at

https://www.fvap.gov/uploads/FVAP/Forms/fwab.pdf.
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Per biennial EAC reporting, hundreds of thousands of eligible individuals
regularly take advantage of the federally guaranteed voter registration and voting
opportunities provided by UOCAVA and the MOVE Act:’
o 2021-2022:
o 737,438 total registered UOCAVA voters
o 267,403 UOCAVA voters returning regular absentee ballots
o 4,089 UOCAVA voters submitting FWABs

e 2019-2020:
o 1,253,629 total registered UOCAVA voters
o 911,614 UOCAVA voters returning regular absentee ballots
o 33,027 UOCAVA voters submitting FWABs

If this Court restricts congressional authority to regulate federal elections to
congressional elections only, the crucial voting protections of UOCAVA and the
MOVE Act could be severely undermined. Hundreds of thousands of uniformed
voters, their families, and other overseas voters would be left with only the option
to vote in congressional elections, but not elections for the highest office in the
land. Active-duty members of the armed forces stationed overseas could

paradoxically be left unable vote for their own commander-in-chief.

D. Enforcement of H.B. 2492°s DPOC regulations would violate the
LULAC Consent Decree.

The district court correctly held, for the reasons articulated by this Court and

LUCHA Plaintiffs-Appellees, that “the LULAC Consent Decree precludes Arizona

7 See 2022 EAC Report, Appendix A, 211-12 tbl. 1, 219-21 tbl.3, 221-25 tbl.4;
2020 EAC Report, Appendix A, 189-91 tbl.1, 198-200 tbl.3, 201-03 tbl.4.

27

2772675



Case: 24-3188, 08/20/2024, DktEntry: 185.2, Page 37 of 44

from enforcing H.B. 2492’s mandate to reject any State Form without
accompanying DPOC.” Mi Familia Vota v. Fontes, 691 F. Supp. 3d 1077, 1103
(D. Ariz. 2023); see also Mi Familia Vota v. Fontes, No. 24-03188, 2024 WL
3618336, at *2 (9th Cir. Aug. 1, 2024); Second Br. of Plaintiffs-Appellees at 32—
37, Mi Familia Vota v. Fontes, No. 24-3188 (9th Cir. Aug. 12, 2024), ECF No.
146.1.°

Changing the status quo established by the LULAC Consent Decree would
significantly undermine the effectiveness of ongoing voter registration in Arizona.
For example, amicus LWV Arizona regularly conducts voter registration drives
throughout Arizona. In reliance on the LULAC Consent Decree and its protections
for State Form users, LWV Arizona primarily uses the State Form rather than the
Federal Form.

There are clear reasons why voter registration organizations use primarily
the State Form. At only four pages, the State Form is efficiently formatted and
user-friendly. See Arizona Voter Registration Form, ARIZ. SEC’Y OF STATE,
available at

https://azsos.gov/sites/default/files/docs/az_voter registration form standard 202

® The LULAC Consent Decree has governed since 2018. Its required procedures
were incorporated into a 2018 addendum to the EPM, the 2019 EPM, and the now-
operative 2023 EPM. 2ER-216-222 (2023 EPM); 4-ER-880-885 (2019 EPM).

28

2772675



Case: 24-3188, 08/20/2024, DktEntry: 185.2, Page 38 of 44

40613.pdf. The State Form, moreover, has clear instructions in English and
Spanish about Arizona’s registration requirements. See id.

By contrast, the current version of the Federal Form is a relatively
cumbersome 27-page document, including state-specific instructions for all fifty
states and the District of Columbia. See National Mail Voter Registration Form,
U.S. ELECTION ASSISTANCE COMM’N, at
https://www.eac.gov/voters/national-mail-voter-registration-form, (Jan. 2024); 52
U.S.C. § 20508. While the Federal Form is available in Spanish, the translations
are not incorporated into the same form, but in separate 27-page forms. See id. A
single form incorporating Spanish offers advantages to groups like amici LWV
Arizona that run extensive voter registration drives often using paper registration
forms.

Arizona state and county entities also use the State Form extensively. As the
current Arizona EPM explains, each “County Recorder shall make available State
Forms (at no cost) to all federal, state, county, local, and tribal government
agencies, political parties, and private organizations located within the County
Recorder’s jurisdiction that conduct voter registration activities,” and these State
Forms shall be supplied “without charge” to “any qualified person requesting
registration information.” 2023 EPM. By contrast, the EPM notes that the

“Secretary of State and County Recorders may place reasonable restrictions on the
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number of [federal] forms to be provided to individuals or organizations,” id. at 2,
indicating that State Forms would be used more widely.

Lastly, Arizona public assistance agencies also use the State Form to comply
with their NVRA Section 7 obligations. Section 7 creates several requirements for
state public assistance and other agencies, including an obligation to effectively
distribute registration applications to clients. 52 U.S.C. § 20506(a)(4)(A)(1). In
August 2021, following a notice letter asserting ongoing NVRA violations, LWV
Arizona, some of the undersigned counsel, and others entered into a Settlement
Agreement with the Arizona Secretary of State and two Arizona public assistance
agencies, Arizona Health Care Cost Containment System (“AHCCCS”), and
Arizona Department of Economic Security (“DES”). A copy of the Agreement is
provided in the Appendix as Exhibit 1. This Settlement Agreement allows
AHCCCS and DES to distribute State Forms to applicants. See Ex. 1, Section 2.14.

During settlement negotiations, the parties understood that the LULAC
Consent Decree allowed potential voters to register at least as Federal-Only voters
using the State Form, and as such, that providing copies of the State Form would
comply with the NVRA’s distribution requirements. In reliance on the LULAC
Consent Decree, the parties ultimately agreed that AHCCCS and DES could

distribute only State Forms to their clients.
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Consistent with the Settlement Agreement, the EPM, and the NVRA’s
requirements, these agencies currently distribute a large number of State Forms.
According to an October 5, 2023 Secretary of State Report, included in the
Appendix as Exhibit 2, AHCCCS and DES distributed 258,511 voter registration
forms to public assistance clients for one quarter in 2023, or an average of about
86,000 forms each month.’

If the provisions of H.B. 2492 requiring the rejection of State Forms lacking
DPOC are enforced in direct violation of the LULAC Consent Decree, the current
voter registration practices of Arizona public assistance agencies will be
significantly curtailed. Indeed, potential voters without access to DPOC will not
receive a voter registration form they can use, as required by Section 7 of the
NVRA, and will be deprived of the opportunity to register to vote. Ultimately,
rolling back the LULAC Consent Decree’s long-established protections for
applicants who use the State Form could have substantial consequences for
Arizona public assistance agencies and their clients, in addition to organizations

involved in voter registration and the individuals they assist.

? This is the total of the number of registration forms mailed to individuals who
request them (6,457), and the number of forms provided to clients who do not
answer the registration question (252,054). These individuals must receive a
registration form per Section 3.12 of the Agreement, Ex. 1, and the NVRA’s
requirements. See, e.g. Valdez v. Squier, 676 F.3d 935, 945-47 (10th Cir. 2012).
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IV. CONCLUSION

The Court should affirm the District Court’s decision that Congress has the
power to regulate all elections for federal office and that the LULAC Consent

Decree should remain enforceable.
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SETTLEMENT AGREEMENT

This Settlement Agreement (“Agreement™) is entered into this 1st day of August, 2021
(“Effective Date”), by and between Katie Hobbs, in her official capacity as Secretary of
State for the State of Arizona (*“AZSOS™), the Arizona Health Care Cost Containment
System (“AHCCCS"), the Arizona Department of Economic Sccurity (“DES") and the
League of Women Voters of Arizona, Mi Familia Vota Education Fund, and Promise
Arizona (collectively “the Advocates™). AZSOS, AHCCCS, DES, and the Advocates may
be collectively referred to as the “Parties,” and each separately as a “Party.” In
consideration of the agreements and covenants set forth herein, for good and valuable
consideration, the sufficiency of which is acknowledged hereby, the Partics agree as
follows:

ARTICLE 1 -RECITALS

1.1 The League of Women Voters of Arizona is a non-partisan political organization
that encourages informed and active participation in the democratic process. The League of
Women Voters of Arizona works to increase civic participation and education, and
advocates for policies in the public interest.

1.2 Mi Familia Vota Education Fund is a national non-profit organization working to
unite the Latino community and its allies to promote social and economic justice through
increased civic participation.

1.3 Promise Arizona is a non-partisan, faith-based organization that seeks to positively
impact Latino and immigrant communities by building leaders, encouraging sustained
civic participation, and engaging with the political process for positive change.

1.4  Katie Hobbs is the Secretary of State for the State of Arizona, and chief election
officer of Arizona. As Arizona's chicef election officer, she is responsible for coordinating
the State’s responsibilities under the National Voter Registration Act ("NVRA™). See 52
U.S.C. § 20509; Ariz. Rev. Stat. § 16-142.

1.5 AHCCCS administers the Medicaid program and Children’s Health Insurance
Program (“CHIP or “KidsCare”). Medicaid and CHIP are joint programs between the
State of Arizona and the Centers for Medicare and Medicaid Services. AHCCCS
administration is governed by federal law and Ariz. Rev. Stat. § 36-2901 ef seq. Pursuant to
§ 20506(a) of the NVRA, AHCCCS is an office that provides public assistance.

1.6 DES is an agency of the State of Arizona established pursuant to Ariz. Rev. Stat, §
41-1952. The agency’s responsibilities include the administration of employment services,
individual and family services, and income maintenance services. See Ariz. Rev, Stat. §
41-1954. Pursuant to § 20506(a) of the NVRA, DES is an office that provides public
assistance.
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1.7 On November 14, 2017, the Advocates sent AZSOS, AHCCCS and DES a notice
letter asserting that AZSOS, AHCCCS, and DES were not complying with the National
Voter Registration Act (“"NVRA™), 52 U.S.C. § 20501 ef seq., specifically Section 7 of the
NVRA, 52 U.S.C. § 20506 (“Section 77). See Exhibit A.

1.8 AHCCCS, AZSOS and DES dispute the allegations that each is noncompliant with
Section 7 of the NVRA.

1.9 On August 14, 2018, the Advocates, AHCCCS and DES entered into an Interim
Memorandum of Understanding (*“MOU") in advance of the November 2018 election. See
Exhibit B. As a part of that MOU, the parties to the MOU committed to reaching a
long-term agreement.

1.10  The Parties seek to resolve the Advocates’ claims raised in the notice letter through
this Agreement to avoid the uncertainty, burden, and expense associated with litigation.

ARTICLE 2 -DEFINITIONS

For purposes of this Agreement only, the bolded terms defined within this Article are
applicable through the entire Agreement.

2.1 AHCCCS Office. “AHCCCS Office” means any AHCCCS location in the State of
Arizona in which an individual may conduct an In-Person Transaction.

2.2 CMS. “CMS™ means the Centers for Medicare and Medicaid Services.

2.3 County Recorders. “County Recorders™ means the office or official for a given
county within the State of Arizona tasked with certain election-related duties, including the
maintenance of voter registration rolls, and administration of early voting within that
county.

24  Covered Transaction, “Covered Transaction™ means a transaction involving an
application for public service or assistance, or a renewal or change of address relating to
such service or assistance, as described in Section 7 of the NVRA, 52 U.S.C. § 20506.

2.5  Customer. “Customer”™ means any individual who interacts with AHCCCS or DES
with respect to a Covered Transaction.

2.6  DES Office. “DES Office™ means any DES location in the State of Arizona in
which an individual may conduct an In-Person Transaction.

2.7 Documentary Proof of Citizenship. “Documentary Proof of Citizenship™ means
the documents that a voter must provide to prove United States Citizenship in order to be
registered as a full ballot voter in the State of Arizona.
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2.8  FNS. “FNS” means the United States Department of Agriculture Food and
Nutrition Services.

2.9  Health-E-Arizona Plus or HEAplus. “Health-E-Arizona Plus™ or "HEAplus”
means the internet application through which an AHCCCS or DES Customer may conduct
a Covered Transaction.

2.10  In-Person Transaction. “In-Person Transaction™ means any Covered Transaction
other than a Remote Transaction,

2.11  Remote Transaction. “Remote Transaction™ means a Covered Transaction
conducted by mail, telephone, internet or other electronic means.

2.12  Voter Preference Form. “Voler Preference Form™ means the form required
pursuant to Section 7 of the NVRA, 52 U.S.C. § 20506(a)(6)(B).

2.13  Voter Preference Question. “Voter Preference Question™ means the question
provided in 52 U.S.C. § 20506(a)(6)(B)().

2.14  Voter Registration Application. “Voter Registration Application™ means the mail
voter registration application form described in Section 9 of the NVRA, 52 US.C. §
20508(a)(2). or the equivalent Arizona state voter registration application form, that is
coded to indicate that the source of the application is a Section 7 Agency, as that term is
defined in 52 U.S.C. § 20506(a)2).

ARTICLE 3 -AGREEMENT TERMS
1. IN-PERSON TRANSACTIONS

3.1 AHCCCS and DES will provide a Voter Preference Form to all Customers
engaging in an In-Person Transaction at an AHCCCS or DES Office. The Voter Preference
Form will contain the information required under 52 U.S.C. § 20506(a)(6)(B).

3.2 The Voter Preference Form will be provided in both English and Spanish.
AHCCCS and DES will ensure that such forms comply with Arizona’s obligations under
Section 203 of the Voting Rights Act, including, where required by the Voting Rights Act,
providing information to Customers on how to receive assistance in Navajo and Apache.

33 AHCCCS and DES will distribute a Voter Registration Application with
every Covered Transaction, unless the Customer declines, in writing, to register to vote.
AHCCCS and DES will distribute a coded Voter Registration Application to those
Customers who lcave the Voter Preference Question blank.

34 AHCCCS and DES will provide to each Customer the same degree of
assistance with regard to the completion of the Voter Registration Application as they
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provide to Customers with the completion of their own forms. See 52 US.C. §
20506(a)6)(C). As a part of the assistance that DES and AHCCCS will provide to
Customers, caseworkers will review the Voter Registration Application and notify the
Customer if all of the required questions (indicated by an asterisk/star or red shaded line
number on the application) have not been completed or if the application has not been
signed, make photocopies of any Documentary Proof of Citizenship that a Customer brings
with them to an In-Person Transaction, and attach the copied documents to the Customer’s
completed Voter Registration Application when submitting it to election officials.

35 AHCCCS and DES will include in their “Assistance Eligibility Policy
Manual™ and “Cash and Nutrition Assistance Policy Manual,” respectively, sections that
will provide caseworkers who conduct Covered Transactions with informational resources
to provide assistance with voter registration and identify the requirements for eligibility
and Documentary Proof of Citizenship. DES and AHCCCS will provide Advocates’
Counsel and the AZSOS NVRA Coordinator with copies of the new language to be
included in the manuals as soon as practicable prior to implementation. DES and AHCCCS
agree (o consider in good faith any reasonable comments or edits that Advocates” Counsel
or the AZSOS NVRA Coordinator provide within fifteen (15) days thereafier.

3.6 AHCCCS and DES will collect and return to County Recorders all Voter
Registration Applications they receive from Customers as well as any supporting
Documentary Proofl of Citizenship provided by the Customer and photocopied in
connection with an In-Person Transaction within the time periods required by the NVRA.
Each DES office will count and record the number of completed Voter Registration
Applications returned to County Recorders each week.

2. REMOTE TRANSACTIONS THROUGH HEALTH-E-ARIZONA PLUS
PORTAL

3.7 AHCCCS and DES will provide voter registration services (as defined in 52
U.S.C. § 20506(a)(4)(A)) in connection with all Covered Transactions conducted via
HEAplus or any equivalent online platform through which Customers may conduct
Covered Transactions.

38 AHCCCS and DES will modify HEAplus to ensure that, upon the
Customer’s completion and submission of the application for benefits, the Customer’s
screen will immediately and automatically advance to a screen containing the Voter
Preference Question, That screen will include the additional language described in Section
3.9 of this Agreement.

3.9 AHCCCS and DES will modify HEAplus to provide Customers who select
“yes™ in response to the Voter Preference Question, or who do not answer the Voter

Preference Question, with the following options for receiving a Voter Registration
Application:
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(a) Select to register to vote online. Customers who select this
option will be offered their choice of one of the three
additional options listed below. The language providing
these options will be accompanied by an explanatory
statement that only individuals with an Arizona state 1D card
or driver’s license obtained since 1996 can usc the Service
Arizona online system to register to vote;

1) Be re-directed to the Service Arizona voter
registration website (or other official online
platform currently in use) at the end of their

HEAplus transaction;
2) Be texted the link to Service Arizona; or
3) Be emailed the link to Service Arizona.

(b)  Select to receive the Voter Registration Application the
same way the Customer receives their other letters and
notices from HEAplus.

(c) Select to have the Voter Registration Application mailed
through the United States Postal Service.

This screen will also include an explanatory statement concerning the requirement in
Arizona to provide Documentary Proof of Citizenship to prove eligibility to vote in state
and local elections.

3.10 All of the changes to HEAplus outlined in Section 3.9 will appear in both
English and Spanish.

3.11 AHCCCS and DES will implement the Customer's election for how to
receive the Voter Registration Application as identified in Section 3.9.

3.12 If the Customer fails to answer the Voter Preference Question or fails to
select an option for how to receive the Voter Registration Application, a Voter Registration
Application will automatically be provided to the Customer through the same method as
the Customer’s other letters or notices that they receive from HEAplus.

3.13 Any time that AHCCCS or DES provides a Voter Registration Application
to a Customer in connection with a Remote Transaction, AHCCCS or DES shall include an
explanatory letter (“LExplanatory Letter™) or a link to an Explanatory Letter, in English and
Spanish. The Explanatory Letter shall:

(a) Explain that the Customer should mail or hand-deliver their
completed Voter Registration Application to the AZSOS or
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to the County Recorder in the county in which the Customer
lives, or if needed the Customer can also mail or
hand-deliver their completed Voter Registration Application
to any AHCCCS or DES Office, including when returning
other documents requested by AHCCCS or DES;

(b)  Explain that the Customer can visit any AHCCCS or DES
Office in person to receive assistance with registering to
vole or updating their voter registration address;

(c) Explain that Customers may call the toll-free number
maintained by the AZSOS for assistance with voter
registration and information on upcoming deadlines to
register; and

(d) Include the notices required by 52 U.S.C. § 20506(a)(6)(B).

3.14 For purposes of interpreting the obligations in Sections 8 and 9 of this
Agreement that emanate from the changes to HEAplus deseribed in Sections 3.7 through
3.10, the implementation date of those changes to HEAplus will be deemed to be May 31,
2021, concurrent with the start of the Term of this Agreement.

3.15 Within 180 days of the Effective Date, DES and AHCCCS will modify
HEAplus so that it will include references in Navajo and Apache to the availability of

language assistance services and will provide the telephone numbers for the AHCCCS and
DES language assistance hotlines.

3. REMOTE TRANSACTIONS VIA TELEPHONE

3.16 AHCCCS and DES will ensure that during every Covered Transaction that
oceurs via telephone, the notices required by 52 U.S.C. § 20506(a)(6)(B) and the Voter
Preference Question will be conveyed to the Customer. Unless the Customer states that
they do not wish to register to vote, during the same telephone transaction, AHCCCS and
DES will offer the three options listed in Section 3.9 as options for how the Customer will
receive the Voter Registration Application. If the Customer does not select one of the
options listed in Section 3.9, DES and AHCCCS will automatically provide voter
registration materials to the Customer through the same method as the Customer’s other
letters that they receive from HEAplus. If the Customer declines to register to vote the
declination will be recorded in writing or electronically.

3.17 AHCCCS and DES will endeavor to record all Remote Transactions via
telephone and will develop a system that allows for regular audits to ensure that Customers
who engage in a Covered Transaction over the telephone receive both the NVRA notices
required by 52 U.S.C. § 20506(a)(6)(B) and the Voter Preference Question, and that
Customers” responses are accurately recorded. Notwithstanding the foregoing, the Parties
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acknowledge that from time to time, and for reasons unknown, any given call may not
record or may not record correctly or completely.

4. MEDICAID RENEWALS

3.18 For automated Medicaid renewals, AHCCCS and DES will provide to the
Customer, as a part of the renewal, a voter information packet that contains a Voter

Registration Application, and an Explanatory Letter as described in Section 3.13 of this
Agreement.

3.19 For Medicaid renewals that require additional information from the
beneficiary, AHCCCS and DES will ask that the Customer provide a response to the Voter
Preference Question. AHCCCS and DES will then provide a Voter Registration
Application and an Explanatory Letter as described in Section 3.13 of this Agreement to
any Customer who either: (1) returns a Voter Preference Form on which the Customer has
marked “Yes™ in response (0 the Voter Preference Question; (2) returns a Voter Preference
Form on which the Customer has not marked any response to the Voter Preference
Question; or (3) does not return the Voter Preference Question.

5. REMEDIAL MAILINGS
On-going Remedial Mailings

3.20 AHCCCS confirms that as of May 1, 2020 it is sending a Voter Registration
Mailing to the household of each Customer who engages in a Covered Medicaid or
KidsCare Transaction through HEAplus without worker intervention, and who receives an
automated Medicaid or KidsCare Renewal Letter or Notice.

3.21 AHCCCS confirms that the Voter Registration Mailing described in
Section 3.20 of this Agreement includes:

(a) An Arizona State Voter Registration Form marked with a
specific code in accordance with Arizona Secretary of
State’s 2019 Election Procedures Manual Chapter 1, Section
[T (B) Tracking and Reporting Source of Registration, to
track voter registration applications that originate from
public assistance clients; and

(b)  An Explanatory Letter as described in Section 3.13.
3.22 The Voter Registration Mailing outlined in Section 3.21 of this Agreement

will continue until such time as the changes to HEAplus outlined in Sections 3.7-3.10 of
this Agreement are implemented
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3.23 The Voter Registration Mailing outlined in Section 3.21 of this Agreement
shall be sent within a week of the date upon which the Customer’s Medicaid or KidsCare
Renewal Letter or Notice was sent.

3.24 AHCCCS confirms that the Voter Registration Mailing outlined in Section
3.21 of this Agreement is sent bearing the return address of AHCCCS as appropriate for the

Customer, using envelopes similar (o those the Agency regularly uses to correspond with
Customers.

6. SIGNAGE IN AHCCCS AND DES OFFICES

3.25 Within 120 days of the Effective Date, AHCCCS and DES shall display
information regarding the availability of language assistance in prominent locations in
waiting areas in each AHCCCS Office and DES Office where an In-Person Transaction
can occur. These displays will explain the availability of language assistance services and
will provide the telephone numbers for the AHCCCS and DES language assistance
hotlines. AHCCCS and DES may display this information digitally, in print, via audio
recording or in any other medium that effectively communicates the existence of voter
registration assistance to Customers who may require it. These displays will be in English,
Spanish and, where required by Section 203 of the Voting Rights Act, will also include
references to language assistance in Navajo and Apache.

¥ NVRA CONTACTS

3.26 AZSOS shall designate a staff position whose duties include being the
“AZSOS NVRA Coordinator.” The AZSOS NVRA Coordinator does not need to be a new
position, the designee may be an existing staff member. The AZSOS NVRA Coordinator
will have the duty to coordinate and oversee compliance with the requirements of Section 7
of the NVRA and to fulfill the monitoring and oversight obligations set forth in this
Agreement. The AZSOS NVRA Coordinator may assign tasks to staff at the AZSOS to
assist in fulfilling this duty. AZSOS shall notify Advocates” Counsel of the identity of the
AZSOS NVRA Coordinator within 30 days of the Effective Date of this Agreement.

3.27 AHCCCS and DES shall each designate an individual, office or officer who
will be the “|AHCCCS or DES] NVRA Point of Contact.” The AHCCCS and DES NVRA
Points of Contact will serve as the designated points of contact for the AZSOS NVRA
Coordinator where such contacts are required for purposes of compliance with the
provisions of this Agreement. The AHCCCS and DES NVRA Points of Contact do not
need to be new positions or new offices; an existing employee or office in each of
AHCCCS and DES may be designated as the AHCCCS and DES Point of Contact,
respectively. DES and AHCCCS each shall notify Advocates’ Counsel of the NVRA Point
of Contact within 30 days of the Effective Date of this Agreement.
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8. TRAINING

3.28 Within forty-five days of the Effective Date of this Agreement, AHCCCS
and DES shall cach provide training to staff and supervisors who process Covered
Transactions regarding the procedures they must follow in connection with voter
registration services (as defined in 52 U.S.C. §20506(a)(4)(A)) during a Covered
Transaction. The DES and AHCCCS NVRA Points of Contact and the AZSOS NVRA
Coordinator shall work collaboratively to develop the training.

3.29 The trainings outlined in Section 3.28 will also be provided to all new DES
and AHCCCS staff, supervisors, and contracted agents prior to their processing of a
Covered Transaction.

3.30 Within ninety days of the implementation of the changes to HEAplus
outlined in Sections 3.7-3.10 of this Agreement, AHCCCS and DES shall each provide
training to staff and supervisors who process Covered Transactions through HEAplus
regarding the updates to the procedures that they must follow in connection with voter
registration services (as defined in 52 US.C. §20506(a)(4)A)) during a Covered
Transaction through HEAplus. The DES and AHCCCS NVRA Points of Contact and the
AZSOS NVRA Coordinator shall work collaboratively to develop the training.

3.31 The training outlined in Section 3.30 of this Agreement will be provided to
all new AHCCCS and DES staff, supervisors and contracted agents who are hired after the
changes to HEAplus outlined in Sections 3.7-3.10 are implemented and who process or
supervise the processing of Covered Transactions as part of new-hire training.

3.32 All AHCCCS and DES staff and supervisors who process Covered
Transactions will receive annual training regarding NVRA compliance.

3.33 DES and AHCCCS provided Advocates” Counsel with copies of their
existing NVRA policies and training materials in March of 2020. Advocates” Counsel
provided suggested edits to those training materials in May 2020. DES and AHCCCS
agree (o consider in good faith those edits.

3.34 DES and AHCCCS will provide Advocates’ Counsel and the AZSOS
NVRA Coordinator with copies of the new training materials (o be used in the trainings
outlined in Section 3.28 and 3.30 as soon as practicable prior to implementation. DES and
AHCCCS agree 1o consider in good faith any reasonable comments or edits to the training
materials that Advocates’ Counsel and the AZSOS NVRA Coordinator provide within
fifteen days thereafter.

3.35 Copies of the most up-to-date NVRA training materials and any written
guidance relating to changes to voter registration materials or procedures pursuant to this

Agreement shall be available for on-demand access by staff through the AHCCCS and
DES intranets.
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3.36 As to any trainings that occur on or afier the Effective Date and through the
Term of this Agreement, AHCCCS and DES will maintain an NVRA training history for
each staff member who processes Covered Transactions. AHCCCS and DES shall not be

required to maintain any such records following the expiration of the Term of this
Agreement.

3.37 AZSOS will provide bi-annual training to County Recorders relating to how
to identify and process Voter Registration Applications received from Section 7 Agencies.
The first training will occur during the regularly-scheduled Election Officer Certification
trainings in 2021 provided by the AZSOS pursuant 10 Ariz. Rev. Stat. § 16-407. The
training will include notice of the changes to HEAplus described in Section 3.7- 3.10.

9, DATA COLLECTION AND REPORTING

3.38 Beginning within 60 days of the implementation of the changes to HEAplus
described in Sections 3.7- 3.10, and continuing for each upcoming quarter of a calendar
year for the duration of the Term of this Agreement, the DES and AHCCCS NVRA Points
of Contact shall collect and report to the AZSOS NVRA Coordinator the following data:

(a)  The total number of In-Person Transactions processed at
DES Offices or AHCCCS Offices;

(b) The total number of Remote Transactions processed by DES
and AHCCCS combined;

(¢)  The total numbers of each response to the Voter Preference
Question (Yes, No, and blank) recorded in HEAplus;

(d)  The total number of individuals who, in connection with a
Remote Transaction, select the option for online voter
registration to be redirected to Service Arizona;

(¢) The total number of individuals who, in connection with a
Remote Transaction, elect to receive a text with the online
voter registration information;

(f) The total number of individuals who, in connection with a
Remote Transaction, elect to receive an email with the
online voter registration information;

(g)  The total number of individuals who, in connection with a
Remote Transaction, elect to receive the Voter Registration
Application mailed through the United States Postal Service.



Case: 24-3188, 08/20/2024, DktEntry: 185.3, Page 16 of 61

3.39  During the Term of this Agreement, the AZSOS NVRA Coordinator shall review
the data reported by the DES and AHCCCS NVRA Points of Contact described in Section
3.38.

3.40  For each upcoming quarter of a calendar year beginning after the implementation
of the changes to HEAplus described in Section 3.7-3.10 of this Agreement and continuing
during the Term of this Agreement, the AZSOS NVRA Coordinator shall determine and
review by county the total number of coded Section 7 Voter Registration Applications
processed by each county recorder. This count shall include the total number of registrants
in the statewide voter registration database with a Section 7 registration source code and an
original registration date or effective date of change within the applicable calendar quarter
(e.g., April 1 to June 30, 2021), broken down by status and status reason.

341  For each upcoming quarter of a calendar year beginning after the implementation
of the changes to HEAplus described in Section 3.7-3.10 and continuing during the Term
of this Agreement, the AZSOS NVRA Coordinator shall compare the total number of
In-Person Transactions by DES and AHCCCS as described in Section 3.38(a) with the
total number of Section 7 coded Voter Registration Applications processed by each of the
County Recorders.

3.42  For each upcoming quarter of a calendar year beginning after the implementation
of the changes to HEAplus described in Section 3.7-3.11 of this Agreement and continuing
during the Term of this Agreement, the AZSOS NVRA Coordinator shall compare the total
number of Remote Transactions processed by DES or AHCCCS as described in Section
3.38(b) with the total number of individuals who, in connection with a Remote
Transaction, (i) select the option for online voter registration to be redirected to Service
Arizona, (i) elect 1o receive an text with the online voter registration information as
described in Section 3.38(1), (iii) elect to receive an email with the online voter registration
information as described in 3.38(g), and (iv) elect to receive the Voter Registration
Application mailed through the United States Postal Service as described in Section
3.38(h).

343  For each upcoming quarter of a calendar year beginning after the implementation
of the changes to HEAplus described in Section 3.7-3.10 and continuing during the Term
of this Agreement, the AZSOS NVRA Coordinator shall compare the total number of
individuals who, in connection with a Remote Transaction, elect to receive the Voter
Registration Application mailed through the United States Postal Service cach quarter with
the total number who elected to receive the Voter Registration Application mailed through
the United States Postal Service the quarter before.

344 The AZSOS NVRA Coordinator shall follow up on any potential material
discrepancies or variations over time that may be identified from review of data described
in Sections 3.39 -3.43 from quarter-to-quarter. Material discrepancies requiring follow-up
include, but are not limited to, a significant drop in the number of coded Section 7 Voter
Registration Applications processed by County Recorders, a significant change in the ratio
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of In-Person Transactions reported by DES or AHCCCS pursuant to Section 3.38(a) to the
total number of coded Section 7 Voter Registration Applications processed by County
Recorders, and a significant decline in the total number of individuals who elect to receive
the Voter Registration Application mailed through the United States Postal Service.

3.45 Steps to address any material discrepancies as described in Section 3.44 of this
Agreement include, but are not limited to, speaking with the DES or AHCCCS NVRA
Points of Contact, conducting remedial AZSOS NVRA trainings, checking on the
operation of the underlying systems within the control of the AZSOS, such as the AZSOS
voter registration database, and speaking with staff in County Recorder offices. Regarding
DES or AHCCCS staff, contracted agents, or the operation of HEAplus, the AZSOS shall
direct all inquiries related to any material discrepancies to the DES and AHCCCS NVRA
Points of Contact for resolution.

3.46 Beginning the first complete quarter of a calendar year after the implementation of
the changes to HEAplus described in Section 3.7- 3.10, or in May 2021, whichever is later,
and continuing during the Term of this Agreement, AZSOS shall submit to the Advocates’
Counsel, or post publicly on the AZSOS website, a report that shall include the following
components:

(a) All data collected and reviewed under the Data Collection
and Reporting portion of this Agreement;

(b)  Beginning the third full quarter of this agreement, a
summary of any material discrepancies identified by the
AZSOS NVRA Coordinator when evaluating the data per
the requirements of this Agreement, and a summary of any
follow-up conducted: and

(c) Copies of all new or revised AZSOS NVRA policies or
procedures, rules or regulations, advertisements, notices,
and training materials used in the preceding reporting period
and not previously disclosed or those to be used in the
future.

(d) The total number of Section 7 Agency Voter Registration
Applications reported to the U.S. Election Administration
Commission (“EAC™).

3.47 If the Advocates believe there are material discrepancies over time in the data
reported pursuant to Section 3.46(a) they may request that the AZSOS NVRA Coordinator
work with the DES and AHCCCS NVRA Points of Contact to identify and resolve any
underlying causes of the discrepancies. The Advocates may request follow up once a
quarter for each quarter of a calendar year, beginning after the first complete quarter of a
calendar year afier the implementation of the changes to HEAplus described in Sections
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3.7-3.10 of this Agreement and continuing during the Term of this Agreement. The
AZSOS NVRA Coordinator will inform Advocates’ Counsel within 30 days from the date
of their request as to what remedial measures, if any, were taken or are planned by DES,
AHCCCS or AZSOS in response to the material discrepancies or changes over time in the
data as identified by Advocates.

3.48 Ifan AHCCCS or DES employee determines, at any point, that a Customer did not
receive a Voter Registration Application as required under Section 7 of the NVRA or this
Agreement the employee shall, within 5 days send a remedial mailing to the Customer and
enclose a Voter Registration Application and Explanatory Letter.

ARTICLE 4 -DISPUTE RESOLUTION PROCEDURES

4.1 The Parties agree that it is in their mutual interests to resolve disputes arising under
this Agreement informally, and further agree that compliance with the process described in
Sections 4.2-4.4 is required prior to the pursuit of any legal remedies.

4.2  In the event that any Party contends that another Party has failed to substantially
perform a material obligation in this Agreement, the Party shall provide written notice of’
said failure to all Parties and shall identify which Party they allege to be in breach. This
notice shall state the nature of the breach, and if applicable and known, the date(s),
location(s), and person(s) with knowledge of the breach (“Notice™). The Notice may
propose a plan to cure any breach. The Notice shall request a meeting or telephone
conference with all Parties for the purpose of resolving the alleged breach. The Parties to
the Notice shall use their best efforts to meet (or confer by telephone) on the issues
identified in the Notice within 30 calendar days of receipt of said Notice. For purposes of
this section only, a “material obligation™ means an obligation which, if not performed,
would defeat the purpose of this Agreement for the non-breaching Party.

43  The Party identified in the Notice shall have 30 calendar days from the date the
written Notice is received to respond in writing. The Notice shall be deemed received five
calendar days following the date post-marked on the envelope denoting deposit in the
United States Postal Service. The response shall state: whether the Party agrees there has
been a breach of a material obligation and, if the Party does not agree, the basis for the
disagreement; the Party’s proposed method of, and the timing of, any required cure; any
mitigating factors causing or tending to cause the delay or breach; and such other
information as the Party may deem necessary or proper (“Response™). The Response shall
be directed to the Party alleging the breach and shall also be distributed to all Parties to this
Agreement.

44  The Party to whom the Response is addressed shall have thirty (30) calendar days
from the date the Response is received to reply in writing. The Response shall be deemed
received five calendar days following the date post-marked on the envelope denoting
deposit in the United States Postal Service. The Parties shall negotiate in good faith and use
all reasonable efforts to resolve disputed issues.
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4.5  This Agreement may be enforced only by the Parties to this Agreement. Nothing in
this Agreement is intended to confer any rights or remedies on any person or entity other
than the Parties hereto.

ARTICLE 5 -ATTORNEYS FEES AND EXPENSES

5.1 The Parties agree that each Party shall bear their own costs and attorneys” fees that
relate in any way to this Agreement, the negotiations attendant to this Agreement, any
other matter arising out of or related in any way to the Advocates® November 14, 2017
letter, and all actions taken or contemplated thereafter, However, if an action becomes
necessary to enforce the terms of this Agreement, then the prevailing Party shall be entitled
to an award of its reasonable attorneys’ fees and costs, as determined by a Court of
competent jurisdiction, in seeking to enforce the terms of this Agreement. An award of
reasonable attorneys’ fees and cost does not include any activity engaged pursuant to
Article 4 of this Agreement.

ARTICLE 6 -ADDITIONAL PROVISIONS

6.1 Binding Nature. This Agreement is binding on the Parties upon full execution by
each of the Parties. The terms of this Agreement shall be binding on all Parties. Upon
signature, Advocates release and waive any and all claims against DES, AHCCCS and
AZSOS regarding the voter registration activities of DES, AHCCCS and AZSOS that are
based on Section 7 of the NVRA and that have been asserted or could have been asserted
up until the Effective Date of this Agreement. Nothing in this Agreement shall be deemed
to release, waive or adjudicate any claim arising after the execution of the Agreement.
Nothing in this Agreement will prevent Advocates’ Counsel from taking action to enforce
compliance with the NVRA if DES, AHCCCS and/or AZSOS do not act in good faith to
take the steps as required in this Agreement.

6.2  Effective Date. For purposes of this Agreement, the Effective Date will be the date
set forth in the first paragraph above,

6.3  Entire Agreement. This Agreement embodies the entire agreement of the Parties
with regard to the subject matter hereof. There are no representations, promises,
warranties, understandings, or agreements expressed or implied, oral or otherwise, in
relation thereto, except those expressly referred to or set forth hercin. The Parties
acknowledge that the execution and delivery of this Agreement is their respective free and
voluntary act and deed, and that said execution and delivery have not been induced by, nor
done in reliance upon, any representations, promises, warranties, understandings, or
agreements made by any other Party, its agents or representatives.
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6.4  Changes in Writing. This Agreement shall not be amended orally or by
performance. Any amendment must be made in written form and signed by duly authorized
representatives of all the Parties.

6.5  Interpretation. The Parties have participated in the drafting of this Agreement
and, accordingly, any claimed ambiguity shall not be presumptively construed for or
against any Party.

6.6  Time of the Essence. Time is expressly made of the essence in this Agreement.

6.7  Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be considered an original counterpart. Any signed Agreement or signature
page to this Agreement that is transmitted by facsimile or in the portable document format
(.pdf) shall be treated in all respects as an original Agreement or signature page.

6.8  Warranty of Right and Authority. Each of the Parties to this Agreement
expressly acknowledges that the execution, delivery, and performance of this Agreement
has been duly authorized by all necessary action on its behalf. The Parties further warrant
that the person signing on their behalf is duly authorized by appropriate corporate or other
action to sign this Agreement and bind their respective entities to it.

6.9  Jurisdiction. The Parties acknowledge and agree that the United States District
Court. District of Arizona (the “Court”) shall have the exclusive jurisdiction over the
interpretation, enforcement, and any other matter relating to this Agreement and that any
claims arising out of, in connection with, or otherwise related in any manner to this
Agreement shall be properly brought only before that Court.

6.10  Construction. Should any paragraph. clause, or provision of this Agreement be
construed to be against public policy or determined by the Court of competent jurisdiction
to be void, invalid, or unenforceable, such construction and decision shall affect only those
paragraphs, clauses, or provisions so construed or interpreted, and shall in no way affect

the remaining paragraphs, clauses, or provisions of this Agreement, which shall remain in
force.

6.11  No Admission of Liability. This Agreement is not an admission of any liability by

any of the Parties but is a compromise, and this Agreement shall not be treated as an
admission of liability.

6.12  Term. The term of this Agreement shall be twenty-four (24) months from the date
that the changes to HEAplus outlined in Sections 3.8-3.10 are completed, or the 31% day of
May 2021, whichever is later (*“Term™).
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6.13  Notices. All notices or other communications to any Party to this Agreement shall
be in writing and shall be personally delivered or sent by a reputable overnight mail service
(e.g., Federal Express), by first class mail (certified or registered), or by email and shall be
given to the respective Parties hereto at the following addresses. Any Party hereto may
change the name and address of the person designated to receive Notice on behalf of such
Party by Notice given as provided in this paragraph. Notices shall be deemed received on
the date that delivery is confirmed or on the date that the Notice is sent via email.

For Advocates:

Ceridwen Cherry, ACLU, 915 15" St NW, Washington DC 20005, ccherry@aclu.org,
202.675.2337

“or AZSOS:

Bo Dul, Office of the Secretary of State, 1700 West Washington, 7th Floor, Phoenix, AZ
85007, bdul@azsos.gov

Kara Karlson, Office of the Attorney General, State Government Division, 2005 N. Central
Ave., Phoenix, AZ 85007, Kara.Karlson@azag.gov, 602.542.8118.

For AHCCCS and DES:

Brian Schulman, Ballard Spahr LLP, One East Washington Street, Suite 2300, Phoenix,
Arizona, 85004, schulmanb@ballardspahr.com, 602,798.5407,

Matthew J. Devlin, General Counsel, Arizona Health Care Cost Containment System, 801
E. Jefferson Street, Phoenix, Arizona 85034, matt.devlin@azahcces.gov, 602.417.4008.

Nicole C. Davis, General Counsel and Chief Governance Officer, Arizona Department of
Economic Security, 1789 W, Jefferson, P.O. Box 6123, Mail Drop 1113, Phoenix Arizona
85007.

Section Chief Counsel, Child and Family Protection Division, Civil Criminal Litigation
and Advice, Office of the Attorney General, 2005 North Central Avenue, Site Code 040A,
Phoenix, Arizona 85004,
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date set

forth on page one hereof.

League Of Women Voters of Arizona

Katie Hobbs, in her official capacity as
Secretary of State for the State of Arizona

By:
Its:

Katie Hobbs, Secretary of State, State of
Arizona

Mi Familia Vota Education Fund

- b

i P4
S

Arizona Department of Economic Security

By: HECTOR SANCHEZ BARBA

IfS:  execuTive DIRECTOR AND CEO

By:
lis:

Promise Arizona

Arizona Health Care Cost Containment System

By:
Its:

By:
Its:
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Promise Arizona

Arizona Health Care Cost Containment System

A

Its:

By:

Its:
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Section Chief Counsel, Child and Family Protection Division, Civil Criminal Litigation
and Advice, Office of the Attorney General, 2005 North Central Avenue, Site Code
040A, Phoenix, Arizona 85004.

IN WITNESS WHEREOQF, the Parties have executed this Agreement as of the date set
forth on page one hereof.

League Of Women Voters of Arizona Katie Hobbs, in her official capacity as
Secretary of State for the State of Arizona

By: P % 5 e Katic Hobbs, Sccretary of State, State of
Its: P 2.0 7:£ Iy 8leel, Arizona

Mi Familia Vota Education Fund Arnzona Department of Economic Security

By: By:

Its: Its:

Promise Arizona Arnizona Health Care Cost Containment System
By: By:

Its: Its:
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date set

forth on page one hereof.

League Of Women Voters of Arizona

Katie Hobbs, in her official capacity as
Secretary of State for the State of Arizona

:Hala/}N

By:
Its:

Katie Hobbs, Secretary of State, State of

Arizon
Ne—— =

Mi Familia Vota Education Fund

Arizona Department of Economic Security

By:
Its:

By:
Its:

Promise Arizona

Arizona Health Care Cost Containment System

By:
Its:

By:
Its:
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date set

forth on page one hereof.

League Of Women Voters of Arizona

Katie Hobbs, in her official capacity as
Secretary of State for the State of Arizona

By:
Its:

Katie Hobbs, Secretary of State, State of
Arizona

Mi Familia Vota Education Fund

Arizona Department of Economic Security

By:
Iis:

i . |
By: (e =2 o ~——x
Its:

Promise Arizona

(Keve~

By:
Its:

Cepoty Dierdeeof %o%/&m&%&zﬁmﬁ
Arizona Health Care Cost Containment System
By:

Its:
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IN WITNESS WHEREQF, the Parties have executed this Agreement as of the date set

forth on page one hereof.

League Of Women Voters of Arizona

Katie Hobbs, in her official capacity as
Secretary of State for the State of Arizona

By:
Its:

Katie Hobbs, Secretary of State, State of
Arizona

Mi Familia Vota Education Fund

Arizona Department of Economic Security

By:
Its:

By:

Promise Arizona

Anzona %ialth Care Cost Containment System

By:
Its:

n flped Diosei W
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Exhibit A
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Demos I civ i AL

J CIVIL RIGHTS
Arizona

ynoeEnr Lan

November 14, 2017
Via certified mail and email

Michele Reagan

Arizona Secretary of State

Office of the Secretary of State

1700 W Washington Street, 7th Floor
Phoenix, AZ 85007-2808

RE: Arizona's Compliance with the National Voter Registration Act
Dear Secretary Reagan:

Recognizing that the right to vote is “at the heart of our democracy,” Burson v. Freeman, 504
U.S. 191, 198 (1992), and the burdens imposed on that right by onerous registration
requirements, Congress enacted the National Voter Registration Act of 1993 ("NVRA") to case
obstacles to voting by providing individuals with additional opportunities to register to vote. See
S. Rep. No. 103-6 (1993). In enacting the NVRA, Congress specifically found that “unfair
registration laws and procedures can have a direct and damaging effect on voter participation in
elections for Federal office and disproportionately harm voter participation by various groups,
including racial minorities.” 52 U.S.C. § 20501(a)(3).

We are writing on behalf of the League of Women Voters of Arizona, Mi Familia Vota
Education Fund and Promise Arizona, as well as persons eligible to register to vote that these
organizations represent, and others similarly situated, to notify you that the State of Arizona is
not in compliance with Section 5, Section 7, or Section 8 of the NVRA, 52 U.S.C. §§ 20504;
20506; 20507, and that State agencies are failing to meet their obligations under Section 203 of
the Voting Rights Act (*VRA™) in counties covered by its protections.

Section 5 of the NVRA requires states to provide individuals with an opportunity to register to
vote when they conduct certain driver license and non-driver identification card transactions,
Section 7 requires states to provide the opportunity to register to vote and to provide assistance
with that voter registration during public assistance applications, recertifications, renewals, and
changes of address. Section 8 of the NVRA requires states to ensure that every eligible applicant
is in fact added to the voter registration rolls when they submit their voter registration application
to a designated voter registration agency before the prescribed deadline. Section 8 also requires
that if an individual moves to another address within the same registrar’s jurisdiction, the
registrar shall update the registrant’s addresses on the voter registration rolls. Arizona is failing
to comply fully with the requirements of these three Sections of the NVRA. Extensive review of
available voter registration data, and public documents and an extensive on-the-ground
investigation of agency practices have directed us to this conclusion.

As Arizona’s chief election official, you are ultimately responsible for the State’s compliance
with the NVRA. See Ariz. Rev. Stat. § 16-142 (*The secretary of state or the secretary's
designee is . . . [the| chief state election officer who is responsible for coordination of state
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responsibilities under the national voter registration act of 1993"); Harkless v. Brunner, 545 F.3d
445, 451- 53 (6th Cir, 2008). We urge you to take immediate steps, in conjunction with relevant
state agencies, including the Arizona Department of Transportation (ADOT), the Arizona
Department of Economic Security (DES), and the Arizona Health Care Cost Containment
System (AHCCCS), and relevant Arizona counties, to bring the State of Arizona into compliance
with Sections 5, 7, and 8 of the NVRA, and bring Arizona into compliance with Section 203 of
the Voting Rights Act.

ACLU, ACLU of Arizona, Démos, and the Lawyers' Committee for Civil Rights Under Law
have years of experience in working with states to ensure compliance with the NVRA and other
federal voting rights statutes, We hope to work amicably with you to remedy Arizona’s non-
compliance but will pursue litigation if necessary.

L VIOLATIONS OF SECTION 5 OF THE NVRA
A. Arizona’s Obligations Under Section 5 of the NVRA

Section 5 of the NVRA requires the Arizona Department of Transportation (*ADOT™) and its
Motor Vehicle Division (*MVD") to provide individuals with an opportunity to register to vote
in conjunction with an initial or renewal application for a driver license or state-issued
identification card (“ID card™). 52 U.S.C. § 20504(a)(1), (d).' The NVRA mandates that when
an individual applies for or renews a driver license or ID card that application also “serve as an
application for voter registration . . . unless the applicant fails to sign the voter registration
application.” 52 U.S.C. § 20504(a)(1). A voter registration application “shall” be included as
part of every application for state driver license or 1D card. /d § 20504(c)(1). If an individual is
already registered, their driver license application or renewal shall “update any previous voter
registration[.]” 52 U.S.C. § 20504(a)(2).

Additionally, Section 5(d) of the NVRA requires that any request ADOT receives to change the
address associated with a driver license must serve to automatically update the client’s voter
registration information unless the client affirmatively opts out. Jd. § 20504(d) (noting that
“la]ny change of address form submitted in accordance with state law shall serve as a
notification of change of address for voter registration . . . unless the registrant states on the form
that the change of address is not for voter registration purposes™).’

ADOT must provide these voter registration services regardless of whether a transaction takes
place in person at an ADOT office or remotely via phone, mail, email, or internet. See, e.g.,
Stringer v. Pablos, No. 5:16-CV-257-0OLG, 2017 WL 1861910, at *7 (W.D. Tex. Mar. 31, 2017)
(holding that online transactions are covered by Section 5); Action NC v. Strach, 216 F. Supp. 3d

" Throughout this letter, references to driver licenses include state personal identification cards, which are available
in Arizona. See https://www azdot gov/motor-vehicles/driver-seryices/driver-license-in formation/identi fication-(id )-
card; see also 52 1U.S.C. § 20502(3) (defining “motor vehicle driver’s license™ to “include[] any personal
identification document issued by a State motor vehicle authority™).

? Because the NVRA requires that address updates must be performed for “any” address update submitted to ADOT,
the corresponding update to the voter registration record when a registered voter reports to ADOT they have moved
should be performed whether the individual moves within the same county or to a new county within the state of
Arizona.
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597, 623 (M.D.N.C. 2016) (holding that requirements of Section 5 “apply equally to in-person
and remote covered transactions™); U.S. Department of Justice, Civil Rights Division, The
National Voter Registration Act of 1993 (NVRA): Questions and Answers, Q4, available at
https://www. justice.gov/crt/national-voter-registration-act-1993-nvra (last visited Oct. 20, 2017)
(“to the extent that the State provides for remote applications for driver licenses, driver license
renewals, or driver license changes of address, via mail, telephone, or internet or other means,
then provision must be made to include the required voter registration opportunity as well™).

B. Arizona’s Violations of Section 5 of the NVRA

ADOT’s current and on-going failure to comply with its voter registration obligations under
Section 5 of the NVRA is established by several sources, including site visits,” certain ADOT
forms, information publicly available on ADOT"s website (Service Arizona,
hitps://servicearizona.com), and internal policy and other documents addressing the voter
registration services provided by ADOT. Specifically, ADOT violates the NVRA during change
of address transactions.' As described below, ADOT clients who conduct a change-of-address
transaction in person or online through Service Arizona are not provided with the voter
registration services mandated under the NVRA. ADOT requires—in violation of Section 5(d)
of the NVRA—that individuals who report a change of address take affirmative steps to update
their voter registration information by requiring that the applicant request to “apply for an
address change on his or her voter rc;:gistra(ion.“s

l. In-Office Change-of-Address Transactions Require ADOT Clients to
Opt In to Changing their Voter Registration Information.

During change of address transactions conducted in ADOT offices, rather than using the opt-out
procedure required by Section 5, ADOT requires voters to opt in to have their voter registration
address updated. In Arizona, a change of address is reported to ADOT in office using a
Duplicate/Credential Update Application (hitps://www.azdot.gov/docs/delault-source/mvd-
forms-pubs/40-5145_fillable.pdf?sfvrsn=4). This form requires an ADOT client to affirmatively
request that their voter registration information be updated when submitting a request to update
their address on their license (rather than automatically updating the information unless the
individual declines that such a change be made). This process is an “opt-in" process: not the

“opt-out” process required by Section 5 of the NVRA.

' In summer 2017, staff and volunteers from our organizations visited nine ADOT offices as part of an investigation
into NVRA compliance.

* There may be additional NVRA violations during ADOT covered transactions.

* Arizona has a number of “Authorized Third Party offices” for driver services that are operated by private
individuals or businesses, and contract with and are monitored by MVD. See https://www.azdot.gov/motor-
vehicleshours-und-locations. As explained infra at 11.A, third-party contractors that are providing services covered
by the NVRA must comply with the NVRA. The Authorized Third Party offices in Arizona are not fully compliant
with the NVRA, as they provide, for the most part, the same voter registration services as ADOT itself. Any efforts
to bring ADOT into compliance with the NVRA must also include the Authorized Third Party offices.
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ADOT offices which do not use the Duplicate/Credential Update Application, and instead use
the initial driver license application to update addresses, also appear to be in violation of the
NVRA.® When used as a process to report a change of address, the initial application form
violates the NVRA, as this form, like the Duplicate/Credential Update Application, requires an
individual to take affirmative steps to update their voter registration, and thus does not function
as an automatic voter registration update.

2. ADOT Does Not Offer Clients Who Conduct Change-of-Address
Transactions Online Through “Service Arizona” the Voter
Registration Services Required by the NVRA.’

In Arizona, it is possible to update a driver license address through Service Arizona
(hups://servicearizona.com/addressChange?popularclick). But, like the in-office processes for
change of address, voter registration offered through Service Arizona is not compliant with the
NVRA because it requires voters to take affirmative steps if they want to update their voter
registration. Below is a screenshot from Service Arizona through which clients report a change
of address, showing the voter registration language:

Ve e g S o8 i |t o g— e L3 —

Rather than automatically updating an applicant’s address for voter registration purposes at the
same time as the applicant’s address for their driver license is updated, all that is provided is an
opportunity to click a button about voter registration. After taking the affirmative step of
clicking the button to indicate that they would like to register to vote, clients must also complete
a new voter registration application through Service Arizona’s online voter registration portal.
Unless clients go through this entire additional process, their voter registrations are not updated.
This process, where the client must take affirmative steps to ensure that their voter registration
record is updated, is a clear violation of Section 5.

1L VIOLATIONS OF SECTION 7 OF THE NVRA
A. Arizona’s Obligations Under Section 7 of the NVRA

The NVRA requires Arizona to “designate as voter registration agencies . . . all offices in the

State that provide public assistance. See 52 U.S.C. § 20506(a)(2)(A). “Public assistance” offices
include state offices that administer the Supplemental Nutritional Assistance Program (“SNAP"),
Medicaid, Children’s Health Insurance Program (“CHIP”), and Temporary Assistance for Needy

* As mentioned above, in the summer of 2017, staff and volunteers from our organizations visited nine ADOT
offices as part of an investigation into NVRA compliance. Of those nine offices, three did not have any
Duplicate/Credential Update Applications available.

" Service Arizona can also be accessed through kiosks located at MV D offices throughout the state. See
hips:/‘www azdot govimotor-vehicleshours-and-locations. The Service Arizona processes are basically the same
whether they are accessed through the internet or through a kiosk in an MVD office, so the NVRA violations are the
same,
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Families (“TANF™). See H.R. Rep. No. 103-66, at 19 (1993) (Conf. Rep.); Department of
Justice, The National Voter Registration Act of 1993 (NVRA): Questions and Answers, Q1 3.8
In Arizona, these programs are administered by DES and AHCCCS, and therefore, these
agencies are “voler registration agencies.”

Section 7 of the NVRA requires these Arizona public assistance offices to (i) distribute voter
registration application forms; (ii) assist applicants in completing the voter registration
application forms; and (iii) accept completed voter registration application forms and forward
them to the appropriate election official. See 52 U.S.C. § 20506(a)(4)(A).

More specifically, each office must (i) distribute a voter registration application form with each
application for public assistance and with each recertification, renewal or change of address form
(“covered transactions™), except under limited circumstances as explained below; (ii) inquire in
writing, through statutorily-prescribed language, whether the applicant would like to register to
vote or change their voter registration address (“voter preference question”); (iii) provide, in
writing, several statutorily-prescribed disclaimer statements, including notice that the decision
whether to register to vote will not affect the amount of public assistance provided by the
agency; and (iv) provide assistance in completing the voter registration application form to the
same degree the agency provides assistance in completing its own forms, including assistance
with providing information necessary to establish eligibility to register to vote., 52 U.S.C.

§ 20506(a)(6). The NVRA's requirements are very specific and states must comply strictly with
those obligations. See, e.g.. United States v. Louisiana, 196 F. Supp. 3d 612, 673-75 (M.D. La.
2016) (holding that substantial compliance with the NVRA is not sufficient; “the Court reads
Section 7 to prescribe strict compliance with its commands, finding no support for any other
standard in the NVRA’s plain and unambiguous language™).

The NVRA fturther provides that public assistance offices must distribute a voter registration
application to each public assistance applicant or client engaging in a covered transaction unless
the applicant or client affirmatively declines to register to vote in writing. Valdez v. Squier, 676
F.3d 935, 945-47 (10th Cir. 2012) (citing 52 U.S.C. § 20506(a)(6)). To decline “in writing,” a
client must affirmatively opt out by answering *“no” in response to the voter preference question.
Id. at 945-46 (“[A]n applicant’s failure to check either the “YES™ or ‘NO” box on the voter
declination form does not constitute a declination *in writing." . . . [The NVRA] requires an
applicant to affirmatively, by way of writing, ‘opt out’ of receiving a voter registration form.”).

Public assistance offices must provide voter registration during each covered transaction,
regardless of whether the transaction takes place in an agency office, over the Internet or via
email, telephone, fax, or other remote means. See, e.g., Louisiana, 196 F. Supp. 3d at 669
(*[]urisprudence compels this Court to honor Section 7°s specific language and hold the NVRA
to cover what its text also commands: remote transactions.”); Action NC, 216 F. Supp. 3d at 623
(concluding, in denying defendant’s motion to dismiss, that plaintiffs have sufficiently pled a
plausible claim that “Sections 5 and 7 of the NVRA apply equally to in person and remote
covered transactions™): Ga. State Conf. of the NAACP v. Kemp, 841 F. Supp. 2d 1320, 1329

¥ Section 7 also imposes voter registration services requirements on additional programs, including Women, Infants,
and Children (*“WIC™) and state run disability programs. NVRA compliance by those additional programs is not
addressed in this notice letter.
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(N.D. Ga. 2012); see also U S, Department of Justice, The National Voter Registration Act of
1993 (NVRA): Questions and Answers, Q24.

The NVRA also requires effective distribution of voter registration applications for each covered
transaction. Section 7 explicitly requires agencies to “distribute” the federal voter registration
mail-in form or the state’s version of the same. 52 U.S.C. § 20506(a)(6)(A). “Distribute is
defined as “deliver[ing]’ or “to disperse.” . . . The statute is very clear in that with cach
transaction the applicant must be given a form that is described in Section 9 of the NVRA.”
Ferrand v. Schedler, No. 11-cv-926, 2012 WL 1570094, at *9 (E.D. La. May 3, 2012) (quoting
Black’s Law Dictionary (9th ed. 2009)). Merely providing a link to a voter registration
application that must be downloaded and printed out by applicants in order to be used effectively
fails to comply with the Section 7 requirement to distribute a voter registration application.
Furthermore, providing only access to an online voter registration system that cannot be accessed
by all citizens does not comply with the requirement to distribute. In order to be NVRA-
compliant during remote transactions, covered agencies must offer to mail a paper voter
registration application directly to any client who requests it. The failure to provide clients
completing a remote transaction the option of having a voter registration application mailed to
them is not just a technical violation of the NVRA; it has a real impact on the ability of public
assistance applicants—who are low income and thus less likely to have driver licenses (enabling
them to register online) or access to a printer (enabling them to print a hard copy of the
application themselves)—to engage in the political process. Unless there is a method of physical
distribution available, many eligible voters will not receive actual distribution of the form.

Finally, the NVRA's requirements cannot be circumvented simply by contracting the underlying
transaction to a third party. U.S. Department of Justice, The National Voter Registration Act of
1993 (NVRA): Questions and Answers, Q5 (“When a state contracts with a private entity to
administer services in an agency that is required to offer voter registration, the ultimate
responsibility for ensuring provision of voter registration services remains with the state, and the
voler registration requirements under the NVRA remain the same.”); see also Louisiana, 196 F,
Supp. 3d at 675 (“[T]he NVRA compel|s] this Court to hold [the Louisiana Department of
Health] responsible for the violations of its chosen agents when the power to appoint, to monitor,
and to maintain rests upon it alone and when each agent receives payment from LA by virtue of
its contracts.”).

B. Arizona’s Non-Compliance with Section 7 of the NVRA

ACLU, ACLU of Arizona, Démos, and the Lawyers” Committee for Civil Rights Under Law
recently completed a comprehensive investigation of Arizona’s compliance with Section 7 of the
NVRA. The investigation included (1) analyzing voter registration and public assistance data;
(2) examining public assistance agencies’ forms, policies, and practices; and (3) speaking with
public assistance employees and clients. Taken together, the evidence indicates that Arizona’s
public assistance offices are systematically failing to provide the voter registration services
mandated by the NVRA, including (1) when individuals leave the voter preference question
blank, (2) during certain change of address transactions, (3) during some remote transactions, (4)
in connection with certain renewals and recertifications, and (5) when transactions are conducted
by third-party contractors.
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1. Voter Registration Data Indicating Non-Compliance

According to data Arizona reported to the U.S. Election Assistance Commission, the number of
voler registration applications originating from Arizona public assistance offices decreased
precipitously over the past decade and a half, from 32,137 in the 1999-2000 reporting period” to
just 13,135 in 2015-2016,"" a reduction of nearly 60%. Even more telling, Arizona’s reported
number of voter registration applications actually went down between 2013-2014 and 2015-
2016,"" even though 2016 was a presidential election year when voter registration rates typically
increase and Arizona officials purported to be working on NVRA compliance.

Moreover, this decrease is not due to a decline in social services provided in Arizona or a lack of
need for voter registration services. The number of initial food stamp applications through the
SNAP program in Arizona around the same general time frame has nearly doubled, from
529,556 in 2004 10 965,046 in 2016."* And, in 2016, only 58% of Arizona citizens carning an
annual income of less than $30,000 were registered Lo vote, while 76% of those earing $60,000
or more were registered to vote." In other words, there is a substantial voter registration gap
between low- and high-income Arizona citizens, and only slightly more than half of low-income
Arizona citizens are registered to vote,

In our experience, such a decrease, in the face of rising caseloads and persistent need, is an
important consideration and likely indicates systematic non-compliance and disproportionate
harm to voter participation by low-income groups and people of color.

’ U.S. Election Assistance Commission, The Impact of the National Voter Registration Act of 1993 on the
Administration of Elections for Federal Office 1999-2000 (June 2001), Table 2 page 1, available at
htps://www.enc.goviassets/ 116/ The%20Impact%2001%20the %20 National %620 Votera20R egistration®s20 Acts 200
n%20Federal%20Elections %20 1999-2000.pdf.

" U.S. Election Assistance Commission, The Election Administration and Voting Survey: 2016 Comprehensive
Report (June 2017), NVRA Appendix A, Table 2, available at hitps:/www cac.gov/assets/ 1 /6
2016_EAVS_Comprehensive_Report,pdf.

"' See id; U.S. Election Assistance Commission, The Election Administration and Voting Survey: 2014
Comprehensive Report (June 2017), NVRA Appendix A, Table 2, available at hups://www.cac.gov/rescarch-and-
data 20 1 4-clection-administration-voting-survey/,

" U.S. Department of Agriculture, Food and Nutrition Services, Program Accountability Division, Food Stamp
Program State Activity Report, 2004 (Feb. 2006), available at https://fns-prod.azureedge net'sites/default/files/
2004 _state_activity.pdf,

" U.S, Department of Agriculture, Food and Nutrition Services, Supplemental Nutrition Assistance Program
(SNAP), State Level Participation and Benefits (September 2017), available at hitps://fns-prod.azureedee net'sites’
default/files/pd/ 29SNAPcurePP.pdf.

" Démos analysis of the 2016 Current Population Survey Voting and Registration Supplement. Data available at
hips://'www.census, gov/cps/data/,
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2. Specific NVRA Violations ldentified

In addition to general concerns highlighted by the precipitous drop in voter registration
applications generated by Arizona’s public assistance agencies, our on-the-ground investigation
and review of agency policies and procedures highlight several compliance problems that
constitute violations of the NVRA.

a. Blank Voter Preference Questions

The NVRA requires designated agencies to present each client with a written voter preference
question and to distribute a voter registration application to the client unless the client declines
the opportunity to register in writing. It appears from our investigation that DES and AHCCCS
are not distributing voter registration applications to clients who leave the voler preference
question blank when filling out initial applications, renewal applications, or change of address
forms. As noted above, leaving the question blank is not equivalent to declining to register in
writing. This is especially troubling with respect to change of address transactions given the
high likelihood that the affected client should also have their address changed for voter
registration purposes and, without the opportunity to update their registration, will no longer be
properly registered to vote.

Documents obtained from the agencies through Arizona’s Public Records law show ambiguous,
incomplete, and in some cases inaccurate guidance for agency staff concerning the voter
preference question. Most concerning are recent training documents. A DES “CBT System
Check™ training form concerning voter registration (dated 1-4-2017) instructs employees to
complete the NVRA-5 forms with “no” answers when the clients have not completed the form
themselves. (Arizona uses a form called the NVRA-5 form as a voter preference form, where the
voter registration question is provided to clients, along with the NVRA disclosures). Similarly,
the DES current Voter Registration Policy, Policy 1-01-24-1, states that “[i]f the applicant or
participant does not sign [the NVRA-5 voter preference form), staff shall circle “No™ and initial
and date the form indicating the individual declined the opportunity to register to vote.”
Furthermore, a supplementary policy document called *Voter Registration Policy and
Procedure™ states that if the client does not answer the voter preference question, the staff shall
complete the form and indicate that the client’s response was “no™ and do nothing more. As
explained above, this practice violates the NVRAs requirement that a voter registration
application be distributed to all clients unless the client declines in writing.

While there appears to have been some attempt to correct this violation, the policy manual itself
has not changed and, as noted, the most recent training materials do not provide the legally
correct guidance about how to respond when a client leaves the voter registration question blank.
Moreover, DES and AHCCCS have issued conflicting information to their employees in recent
years. On January 12, 2015, DES and AHCCCS issued “News Flash, #14-084]™ stating that if
the voter preference question was left unanswered, it should be treated as “yes™ and clients
should receive a voter registration application. But then just a few weeks later on January 30,
2015, DES and AHCCCS rescinded this notice, stating that “an offer of voter registration left
unanswered must be treated the same as if the client had answered ‘no.™
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AHCCCS has issued more recent policy and training documents to its employees that appear to
comply with the law on this issue except for the change of address issue discussed below.
However, DES has not taken similar steps and, as a result, DES employees are not adhering to
the law."" Critically, our field investigation found that front line agency staff appear to be
violating the NVRA when the voter preference question is left blank. Five out of the eight DES
offices surveyed indicated that a blank voter preference question is treated as a “no™ and results
in no voter registration application being distributed to the client. This evidence establishes that
DES is engaged in on-going systematic violation of Section 7 because it is does not provide voter
registration applications to all clients who do not decline in writing.

b. Change of Address

AHCCCS’ processes for offering voter registration when a client reports a change of address
appear to violate the NVRA. The AHCCCS policy manual addresses voter registration in
Sections 1301, 1401, and 1502. While there is additional information addressing “offering voter
registration™ that makes it clear that voter registration must be offered during a transaction
involving a change of address, there is no guidance provided about how this should be
accomplished if a client does not come into the office. There is language stating explicitly that
no action by agency staff is necessary if the change is submitted through the Health-e-Arizona
Plus portal. See infra at 11.B.2.c. Furthermore, if the change of address is conducted over the
telephone, it is not possible for a client to decline the offer of voter registration in writing, so a
voler registration form must be distributed, usually through the mail, to all clients reporting a
change of address over the telephone.'®

There also does not appear to be any guidance in the policy manual or elsewhere for providing
the required NVRA disclosures, which must be provided in writing. See 52 U.S.C.

§ 20506(a)(6)(B). Given this lack of guidance, AHCCCS most likely is violating the
requirements of the NVRA whenever clients report a change of address.

" AHCCCS is responsible for administering the online benefits application in Arizona that can be used to apply for
SNAP, Medicaid, CHIP and TANF called Health-e-Arizona Plus (“HEAplus™). See

hups://www healthearizonaplus. gov/ Default/De fault.aspa. There is a voter preference question incorporated into
this online application. It appears as though the voter preference question must be answered before an individual
can submit the application. Clients, therefore, must always answer the voter preference question during these online
benefits transactions. avoiding the circumstance of a blank answer. This is a best practice to achieve NVRA
compliance. But if this is not correct and there is not a hard stop for the voter preference question in HEAplus,
AHCCCS is also most likely violating Section 7 in a manner similar to that described supra at 11.B.2.a. None of the
AHCCSS policy or training manuals address how to respond if a client does not answer the voter preference
questions in HEAplus, so it is likely that staff do not distribute voter registration applications to clients in this
circumstance.

'“This is true during any telephone transaction. While AHCCCS may conduct few renewal transactions over the
telephone, the policy manual sections refer to telephone renewal transactions. As with a change of address, it is not
possible to obtain a declination in writing over the telephone, so any client conducting a renewal transaction
exclusively over the telephone, must be sent a voter registration application.
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c. Distribution of Voter Registration Applications through the Health-e-Arizona Plus Portal

As noted, AHCCCS is responsible for administering the online benefits applications in Arizona
for SNAP, Medicaid, CHIP and TANF called Health-e-Arizona Plus (“HEAplus™)
(https://www.healthearizonaplus.gov/app/Info_Family_Individual.aspx?TokenlD=0.7530142175
131413). Although the HEAplus benefits application interface contains a voter registration
question, none of AHCCCS® training, policy or guidance documents explain the process for
providing voter registration applications to clients who indicate they would like to register to
vote in response to the required voter registration question. AHCCCS staftf do not take any
affirmative steps to ensure that voter registration applications are distributed to all clients using
the HEAplus application interface when they want to register to vote. Instead, when a client
applies for Medicaid, SNAP, or TANF through HEAplus and indicates a desire to register to
vote, the client is provided with a link to the Secretary of State’s voter registration page where
they may register online (if they meet certain requirements) or download a voter registration
application, which then must be printed and submitted to the appropriate county recorder or
Secretary of State. See htps://www.azsos.vov/elections/voting-election and then
https:/www.azsos.gov/elections/voting-election/register-vote-or-update-your-current-voter-
information. This same process also occurs if an individual clicks the “voter registration button™
on the AHCCCS home page. See https://www.healthearizonaplus.gov/app/
Info_Family_Individual.aspx?TokenlD=0.7530142175131413. As noted previously, however,
this procedure does not satisfy the NVRA’s requirement that designated agencies effectively
distribute voter registration applications. In addition, Arizona’s online voter registration system
cannot be used by all Arizona citizens, as it can only be used if an individual has a valid Arizona
driver license or a non-operating identification.'” See hitps://servicearizona.com/webapp/evoter/
register?exccution—els4. Furthermore, many clients who do not qualify to register online may
not have access 1o a printer. Providing only a link to the Secretary of State’s webpage is a
violation of the NVRA.

d  AHCCCS Awtomatic Renewal Processes

As noted above, any renewal or recertification of benefits constitutes a “covered transaction”
under the NVRA. And, as AHCCCS policies acknowledge, NVRA-compliant voter registration
opportunities must be provided during all Medicaid renewals. However, AHCCCS® Medicaid
renewal process currently violates the NVRA. The forms sent to clients who are approved for an
automatic renewal of their benefits mention voter registration; however, unless a client returns
this form indicating that they do not want to register to vote by checking the box “no,” they have
not declined in writing and should receive an actual voter registration application. Because, in
most cases, these clients are not required to return these forms, there is generally no opportunity
for them to answer the voter registration question in writing. Therefore, a blank voter
registration application should be distributed as part of this renewal documentation to ensure that

'” Furthermore, even some individuals with an Arizona driver license cannot effectively register to vote online
because if that driver license was issued before October 1, 1996, and the individual has not been registered to vote
before in that county, the voter registration will not be accepted unless the individual provides some other
“acceptable™ proof of citizenship. See State of Arizona's Election Manual, revised 2014, 17, at 20, available at
hitps://www azsos gov/siles/azsos. gov/files/election_procedure manual 2014 pdf (last visited October 13, 2017).
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there is flistribulion of a voter registration application 1o every client who does not decline in
oy0 8
writing.

e. Use of Third-Party Coniractors

DES operates a program called “SNAP Partnership™ with the Arizona Community Action
Association and nearly 50 partner organizations.'” The purpose of this program is to engage
community organizations in the process of SNAP enrollment. While organizations may
participate in the partnership program at different levels, many of these organizations are “Full-
Service Partners” that are actively engaged in assisting with actual enrollment of individuals in
SNAP.? It is our understanding that these organizations contract with the State to provide
assistance with completing and processing SNAP applications and receive reimbursements
approved by DES for their enrollment work.”'

[t thus appears that some of these Partners are an integral part of the process by which Arizona
and DES provide public assistance services. However, it is our understanding that transactions
conducted or assisted by the Partners do not include the voter registration services required by
the NVRA. None of the partner contracts we reviewed even mention voter registration.

As noted above, Arizona and DES have an obligation under the NVRA to provide voter
registration as part of covered public assistance transactions, regardless of whether the
transaction is conducted by a state agency or is conducted in whole or in part by a Full-Service
Partner. The Secretary of State and DES are responsible for ensuring that the voter registration
services required by the NVRA are offered as part of SNAP applications and recertifications
handled by the Full-Service Partners. This may involve writing voter registration requirements
into third-party contracts and providing training to the Full-Service Partners.

Finally, we note that if the Arizona public assistance agencies have contracts with other third-
party organizations to provide assistance in completing applications and/or recertifications for
any forms of public assistance, the State and its agencies similarly must ensure voter registration
is offered in connection with the public assistance transactions.

"™ As explained herein, just providing the link to the Secretary of State's voter information page at the bottom of the
renewal documentation is not sufficient “distribution.”

" See, e.g., Arizona Community Action Association, “SNAP PARTNERSHIP.,” hitp:/www,az caa.org/
partnerships/snap (last visited October 2017).

™ See id.

* Supplemental Nutrition Assistance (SNAP) Outreach Partnership: Application and Budget Training, available ar
hitp://www azcaa.org/wp-content/uploads/20 1 4/04/Application-and-Budget- Training-FFY - 201 3-FINAL.pdf.

11
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L. DOCUMENTARY PROOF OF CITIZENSHIP AND VIOLATIONS OF
SECTIONS 7 AND 8 OF THE NVRA

A. Legal Requirements

With respect to voter registration at designated voter registration agencies, Section 8 of the
NVRA requires that Arizona “ensure that any eligible applicant is registered to vole in an
election™ when the individual submits their voter registration form at a designated “voler
registration agency not later than the lesser of 30 days, or the period provided by State law,
before the date of the election.” 52 U.S.C. § 20507(a)(1)XC). When eligible applicants have
submitted their voter registration forms at one of these agencies, it is the duty of Arizona to
ensure that the applicants are then actually registered to vote. And as noted above, in addition to
offering the opportunity to register, each voter registration agency must assist applicants in
completing voter registration forms, accept completed voter registration forms, and transmit the
forms to the appropriate state official, 52 U.S.C. § 20506(a)(4)—in Arizona, the county
recorders, Ariz. Rev. Stat. § 16-134(A).

Furthermore, Arizona law states that if a state voter registration form is submitted
unaccompanied by “satisfactory evidence of United States citizenship,” which is limited to an
Arizona driver license number or a set of particular documents. it is “reject|ed].” Ariz. Rev. Stat.
§ 16-166(F). However, under federal law, documentary proof of citizenship is not required for
registration in federal elections. Arizona v. Inter Tribal Council of Arizona, Inc., 133 S. Ct. 2247
(2013); Fish v. Kobach, 840 F.3d 710 (2016).

B. Arizona’s Non-Compliance with Sections 7 and 8 of the NVRA

As described above, the ACLU, ACLU of Arizona, Démos, and the Lawyers’ Committee for
Civil Rights Under Law conducted a comprehensive investigation of the availability of voter
registration at designated voter registration agencies. The information gathered shows Arizona is
systematically failing to “ensure™ that applicants are registered to vote after completing voter
registration forms through designated voter registration agencies in violation of Section 8 of the
NVRA and systematically failing to assist applicants in completing voter registration forms in
violation of Section 7 of the NVRA,

Only one of the agency offices visited indicated that they copied and submitted documentary
proof of citizenship with the state voter registration form. Atanother office, a front line staff
member expressed surprise that a voter registration form submitted without a copy of proof of
citizenship would be rejected, even though the form states, “A complete voter registration form
must contain proof of citizenship or the form will be rejected.” And six of the eight agencies
reviewed did not have federal voter registration forms as an option for applicants who did not
have proof of citizenship available at the voter registration agency. By failing to make copies of
documentary proof of citizenship when an applicant completes a state voter registration form, or
by failing 10 provide and assist in the completion of federal voter registration forms to those who
do not have accompanying proof of citizenship, Arizona’s voter registration agencies have not
assisted eligible applicants in completing their voter registration applications as required by
Section 7 of the NVRA. 52 U.S.C. § 20506(a)(4). This deficiency is especially glaring as DES’s
Cash and Nutrition Assistance Policy Manual requires those applying for benefits to provide

12
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“primary citizenship documents to verify U.S, citizenship,” as part of the application for benefits.
See Cash and Nutrition Assistance Policy Manual at FAA2.N.06.A.01, available at
https://extranet.azdes.gov/faapolicymanual/wwhelp/wwhimpl/js/html/wwhelp. htm#
href=FAA2/2.N_IDCIL.15.17.html. As DES requires presentation of these documents, the voter
registration agencies should make copies in order (o assist applications in completing their voter
registration applications as required by the NVRA.

Similarly, there is no information provided to applicants through the HEAplus application
process about the role of documentary proof of citizenship in voter registration, and no training
for AHCCCS workers assisting clients using HEAplus about providing the necessary proof of
citizenship documents during these transactions. So any client engaged in a covered transaction
through HEAplus is not provided sufficient assistance in completing a voter registration
application. Moreover, the current voter registration process available through an HEAplus
covered transaction— a link to the Secretary of State's website—does not provide any method
for clients to successfully register to vote (which requires complying with the documentary proof
of citizenship requirements or submitting a federal voter registration form) unless they can use
the online voter registration system or have access to a printer and a copy machine. And as
explained above, many eligible registrants cannot use the online system to successfully register
to vote. Again, this violation of the NVRA disproportionately harms voter participation by
certain groups, including low income Arizonans and people of color.

Likewise, by submitting state voter registration forms collected by voter registration agencies to
the county recorder without including accompanying proof of citizenship that is in the possession
of the relevant voter registration agencies administering the covered transactions, Arizona has
failed to ensure that eligible applicants are registered to vote as required by Section 8 of the
NVRA. 52 U.S.C. § 20507(a)(1)C).

IV.  ADDITIONAL VIOLATIONS OF SECTION 8 OF THE NVRA
A. Arizona’s Obligations Under Section 8 of the NVRA

Section 8 of the NVRA also governs the circumstances under which voters can be removed from
the voter registration rolls. Among other things, when a registered voter moves within the same
jurisdiction, “the registrar shall correct the voting registration list accordingly.” 52 U.S.C.

§ 20507(f). Additionally, after updating this information, the voter may not be removed except
through the process specified by Section 8, /d.

B. Arizona’s Non-Compliance with Section 8 of the NVRA

Arizona law states that the “county recorder shall cancel a registration . . . [w]hen the county
recorder receives written information from the person registered that the person has a change of
residence within the county and the person does not complete and return a new registration form
within twenty-nine days after the county recorder mails notification of the need to complete and
return a new registration form with current information.” Ariz. Rev. Stat. § 16-165(A)(8)
(emphasis added). This law violates Section 8 of the NVRA in two ways. One, it requires the
voter to take an extra additional step to update their voter registration, as opposed to requiring

13
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the county recorder to correct the voting registration list. Two, it contemplates cancellation of
the voter’s registration without following the procedural safeguards of Section 8.

V. VIOLATIONS OF SECTION 203 OF THE VOTING RIGHTS ACT

Section 203 of the Voting Rights Act states, “whenever any state or political subdivision
(covered by this section) provides any registration or voting notices, forms, instructions,
assistance, or other materials or information relating to the electoral process, including ballots, it
shall provide them in the language of the applicable minority group as well as in the English
language.” 52. U.S.C. § 10503(c). A number of Arizona counties are covered for Spanish or a
Native American language under Section 203.%

Unfortunately, it appears that many state agencies operating in Section 203 covered jurisdictions
are not providing language assistance in the covered language for voter registration activities.
For instance, we did not observe any language assistance offered for voter registration at ADOT
or DES offices in counties covered by Section 203 for Native American languages. Furthermore,
ten ADOT offices in jurisdictions covered by Section 203 for Spanish were surveyed, but none
of the ADOT forms that provide a voter registration opportunity (as required by the NVRA) are
available in any language but English. There is a related guidance document providing a Spanish
translation of the initial driver license application. However, only two of the ten offices visited
had this guidance available in Spanish. Moreover, none of these offices had a Spanish
translation of the Duplicate/Update Credential Application used for change of address
transactions.

Ariz. Rev, Stat. § 16-452 requires the Secretary of State to “consult|] with each county board of
supervisors or other officer in charge of elections™ and then “prescribe rules to achieve and
maintain the maximum degree of correctness, impartiality, uniformity and efficiency on the
procedures for early voting and voting.” As the Chief Election Officer for the state, we believe
that, in order to help maintain the correctness, impartiality, uniformity and efficiency of voting in
Arizona, it is your duty to work with the state agencies within counties covered by Section 203 to
ensure that they meet their language assistance obligations.

VL CONCLUSION

The Arizona Department of Transportation, the Arizona Department of Economic Security, and
the Arizona Health Care Cost Containment System are engaged in current and on-going
violations of the NVRA. In addition, state agencies covered by the NVRA are in violation of
Section 203 of the VRA. Together, these violations deprive many State residents of their right to
vole and have a particularly harmful impact on low-income Arizonans and people of color. As
Arizona’s chief election official, you are responsible for ensuring that these agencies comply
with the NVRA. This letter serves as notice pursuant to 52 U.S.C. § 20510(b) of violations by
Arizona of Section 5 of the NVRA, id. § 20504, Section 7 of the NVRA, id. § 20506, and
Section 8 of the NVRA, id § 20507.

 Voting Rights Act Amendments of 2006, Determinations Under Section 203, 81 Fed. Reg. 87,532, 87,533,
available at hips://www.census.gov/rdo/pdf/l FRN 2016-28969.pdf.
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We are prepared to meet with you and other State officials at your earliest convenience to discuss
these violations and to assist in your development of a comprehensive plan that addresses the
problems identified in this letter. In the absence of such a plan, we will have no alternative but
to initiate litigation at the conclusion of the statutory 90-day waiting period.

Sincerely,

/s/ Sarah Brannon /s/ Adam Lioz

Sarah Brannon Adam Lioz

Senior StalT Attorney for Motor-Voter Enforcement Counsel and Senior Advisor, Policy & Outreach
Voting Rights Project Démos

American Civil Liberties Union 740 6th Street NW., 2nd Floor

915 15th Street, NW Washington, DC 20001
Washington, DC 20005-2313 202-864-2735

202-675-2337 aliozia@demos.org
sbrannon@aclu.org

/s/ Theresa J. Lee s/ Arusha Gordon

Theresa J. Lee Arusha Gordon

Staff Attorney Associate Counsel

Voting Rights Project Lawyers” Committee for Civil Rights Under Law
American Civil Liberties Union 1401 New York Avenue NW #400
125 Broad St. Washington, DC 20005

New York, NY 10004 202-662-8306

212-549-2500 agordoni@lawyerscommittee.org
tlee@aclu.org

/s/ Darrell Hill

Darrell Hill

Staff Attorney

American Civil Liberties Union (ACLU) of Arizona

P.O. Box 17148

Phoenix, AZ 85011-0148
602-650-1854, ext. 108
dhill@acluaz.org

ce:  John S. Halikowski, Director of the Arizona Department of Transportation
Thomas Betlach, Director of the Arizona Health Care Cost Containment System
Michael Trailor, Director of the Arizona Department of Economic Security
Eric Spencer, State Election Director
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Exhibit B
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INTERIM MEMORANDUM OF UNDERSTANDING

This Memorandum of Understanding (*MOU”) is made by and among the ACLU. ACLLU
of Arizona, Démos, and the Lawyers’ Committee for Civil Rights Under Law, on behall of (he
League of Women Voters of Arizona, Mi Familia Vota Education Fund and Promise Arizona
(hereinafter collectively the “Advocates™), and the Arizona Department of ‘Transportation. the
Arizona Department of Economic Sceurity and the Arizona Health Care Cost Containment
System (hereinalter collectively the “Parties™).

Recitals

WHEREAS, on November 14, 2017, the League of Women Voters of Arizona, Mi
Familia Vota Education Fund, and Promisce Arizona sent a letter (hereinafier the “Notice Letter™)
1o the Arizona Secretary of State (“SOS™), who is the Chief Election Official, alleging that the
State of Arizona is not in compliance with Scction 5, Section 7, or Section 8 of the National
Voter Registration Act ("NVRA"), 52 U.S.C. §§ 20504, 20506, and 20507, and that State
agencies are failing to meet their obligations under Section 203 of the Voting Rights Act
(“VRA") in counties covered by its protections. This letter was sent on behalf of the above civie
engagement organizations by the ACLU, ACLU of Arizona, Démos, and the Lawyers’
Committee for Civil Rights Under Law;

WIHEREAS, the agencies whose voter registration activities were addressed in the Notice
Letter are Arizona Department of Transportation (“"ADOT™). the Arizona Department of
Economic Security (“DES”), and the Arizona Health Care Cost Containment System
(“AHCCCS™) (herein after collectively the “Agencies”), ADOT administers motor vehicle
driver license service transactions in Arizona that are covered by Section 5 of the NVRA. DES
and AHCCCS administer public assistance transactions in Arizona that are covered by Section 7
of the NVRA, including the Supplemental Nutritional Assistance Program (“SNAP™), Medicaid,
Children’s Health Insurance Program (“"CHIP™), and Temporary Assistance for Needy Families
(“TANF™). See H.R. Rep. No. 103-66, at 19 (1993) (Conf. Rep.); Department of Justice, The
National Voter Registration Act of 1993 (NVRA): Questions and Answers, Q13. In addition, the
Agencics must comply with Section 203 of the VRA,

WHEREAS, the Agencies deny that they are in violation of the NVRA or VRA;

WHEREAS, the Parties now desire to resolve this matter without the need to resort to
litigation;

WHEREAS, Advocates and Agencies share the goal of ensuring that all eligible
Arizonans receive the opportunity 1o regisier to vote in accordance with the NVRA and the
VRA:
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WIIEREAS, Advocates and Agencies have agreed to engage in on-going negotiations to
ensure compliance with the NVRA and VRA, including making changes to the ADOT forms,
online systems, and processes conceming changes of address that the parties agree are necessary;

WHEREAS, ADOT currently periodically sends the Secretary of State a delimited text
file containing change of address information with respect to driver licenses and non-driver
identification cards submitted by all ADOT customers who are over 18 years of age and whose
driver license type does not indicate they are non-citizens;

WHEREAS, in recognition of the demands of the November 2018 General Election and
needed technology upgrades, the Partics agree (o the following Interim Remedial Measures that
will be put into place before the General Election;

WHEREAS, Advocates do not concede that the “Interim Measures™ described herein
remedy all alleged NVRA or VRA violations, but in exchange for the Agencics agreeing to
undertake the described actions and the Parties’ agreement to engage in comprehensive
negotiations concerning long term NVRA compliance, the Advocates are willing to forebear
from initiating formal litigation against the Agencies until December 1, 2018, if at all.

NOW, THEREFORLE, the undersigned Partics hereby agree to the following Interim Remedial
Measures:

Remedial Mailings — Section 7 Clients:

1) A one-time Remedial Voter Registration Mailing shall be sent by the Agencies to cach
primary contact (“Client”) who engaged in an application, recentification, rencewal, and/or
change of address (“Covered Transaction™) with DES or AHCCCS between August |,
2017 and July 31, 2018 (hereinafter the “relevant time period™), whether in person,
online, by phone, or by mail.

a) This Remedial Voter Registration Mailing shall be sent to the primary contact who
engaged in a Covered Transaction during the relevant time period through Health-c-
Arizona Plus, through the telephone with DES, or through an in-person transaction
with DES or AHCCCS; or who received a Medicaid Renewal Letter during the
relevant time period, except that the one-time Remedial Voter Registration Mailing
need not be sent to the primary contact if that person is not a U.S. Citizen.

b) The Remedial Voter Registration Mailing will include:
i. A State Voter Registration Form marked with a specific code in accordance
with Sections 1.5 and 1,6.2 of the Arizona Sceretary of State's draft 2018
clection procedures manual to track voter registration applications that originate
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from public assistance clients. This form already exists and provides
opportunity to register to vote in both Spanish and English.

il. An Explanatory Letter, an exemplar of which is attached to this MOU as
Exhibit A. This Explanatory Letter will be provided both in English and
Spanish.

¢) The Remedial Voter Registration Mailing will be sent bearing the return address of
either DES or AHCCCS as appropriate for the client, using envelopes similar to those
the Agency regularly uses to correspond with clients.

d) Only one mailing to each household is required.

¢) Sending of the Remedial Voter Registration Mailings will be completed no later than
August 31, 2018,

On-going Remedial Measures:
2) Policy:

a) From execution of this MOU, until such time as a permanent resolution of this matter
is reached, a voter registration application shall be distributed to each Client during
each in-person Covered Transaction conducted by DES and AHCCCS at an office,
unless the Client declines to register to vote in writing in response to the voter
registration question on the NVRA Form-5.

b) Caseworkers shall not complete the NVRA FForm-5s or their equivalent unless
specifically requested by the Client. A client’s failure o complete the NVRA Form-5
does not, without more, constitute a request by the client for the caseworker to
complete the form but the caseworker may document on the top portion of the
NVRA-5 form that a voter registration application was provided to the Client.

¢) DES and AHCCCS staff will offer assistance with voter registration to each Client
engaged in a Covered Transaction,

3) Training:

a) By August 31, 2018, DES will conduct a WebEx training and policy broadcast for
cach employee that engages with clients during Covered Transactions. The training
shall include an explanation that it is the policy of the state to require distribution of a
voter registration application to cach Client engaged in a Covered Transactions unless
they decline to register to vote in response during in-person transactions to the voter



Case: 24-3188, 08/20/2024, DktEntry: 185.3, Page 48 of 61

registration question by marking “no™ on the NVRA Form-5, and that assistance with
voter registration will be offered. The training will also instruet stafl that the Form-5s
shall not be completed by case workers unless requested by the Client but the
caseworker may document on the top portion of the NVRA-5 form that a voter
registration application was provided to the Client if the Client leaves the voter
preference question blank.

b) Any new DES employee orientation program conducted through October 9, 2018 will
include an explanation of the procedures outlined in paragraph 3(a).

¢) AHCCCS will continue to require voter registration training for employees who
engage with Clients during Covered Transactions, The training includes an
explanation of the requirement for distribution of a voter registration application to
each Client engaged in a Covered Transaction during in-person transactions unless
the Client declines to register to vote by marking “no™ to the voler registration
question on the NVRA Form-5 and that assistance with voter registration will be
offered. AHCCCS will also conduct mandatory refresher training by August 31,
2018.

4) Reporting:

a) Not later than September 14, 2018, the Agencies shall report to the Advocates the
final number of the Remedial Voter Registration Mailings senl pursuant to paragraph
(1) of this MOU.

b) DES shall report to the Advocates when the training required by paragraph 3(a) ol
this MOU is completed and when the policy broadcast required by paragraph 3(a) of
this MOU is issucd and provide Advocates with a copy.

203 of the VRA:

5) By August 31, 2018, ADOT will ensure that the current paper ADOT Driver's
License/Identification Card Application shall be translated into Spanish and distributed
for use in all MVD oftices in counties covered by 203 (Maricopa, Pima, Santa Cruz, and
Yuma), including Authorized Third Party offices that are authorized to conduct driver
license transactions. Clients shall be allowed to complete forms in Spanish and submit
them to Agencies for processing. At the start of each day, there shall be sufficient
numbers of Spanish-language forms in each MVD office and offices operated by an
Authorized Third Party for each such office’s typical daily volume of clients based on
past observations,



Case: 24-3188, 08/20/2024, DktEntry: 185.3, Page 49 of 61

Additional Terms:

6) ADOT agrees to provide the SOS any data necessary to achieve compliance with any
future agreement between the Advocates and the SOS related to compliance with the
requirements of Section 5 of the NVRA or any Courl order issued against the SOS related
to compliance with Section 5 of the NVRA, including but not limited to providing to the
SOS a list of all ADOT clients who reported a new address to ADOT during any Covered
Transactions (initial application, renewal, Duplicate/Credential Update or change of
address) whether online or in-person since November 9, 2016. This list shall include as
much information as ADO'T' can provide, including, but not limited to, the person’s name,
current address, previous address, driver license number and type, partial social securily
number, and date of birth, This data will be provided in a delimited text file similar to the
address change delimited text file ADOT currently provides to the Secretary of State.

7) 'The Parties agree to engage in on-going settlement discussions regarding a final
resolution ol this matter. The goal of these discussions will be to enter into a final
agreement resolving all outstanding issues within six months ol the execution of this
MOU. The final agreement shall set specific benchmarks and timelines for completion of
the necessary technology upgrades.

8) To facilitate such discussions, the Advocates shall prepare and present to Agencics within
cight weeks of the date of this MOU a comprehensive list of the issues that the Advocates
believe should be addressed in any final resolution of this action.

9) Advocaltes and Agencies acknowledge that this MOU represents a collaborative ctfort by
all parties lo enhance voter registration opportunities for Arizona citizens.

Binding Effect:
10) The terms of this MOU shall be binding on all Parties.

1 1) Upon execution of this MOU, Advocates agree not to raise any claims against DES or
AHCCCS that have been asserted or could have been asserted up until the date of
exccution of this MOU that are based on Section 7 of the NVRA at any time before
December 1, 2018.

12) Upon execution of this MOU, Advocates agree not to raise any and all claims against
ADOT that have been asserted or could have been asserted up until the date of exccution
of this MOU that are based on Section S of the NVRA before December 1. 2018,
Although Advocates will not raisc any claims against ADOT unless required by the
Court, the parties acknowledge and understand that nothing in the agreement prevents the
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SOS or any other party from bringing a claim against ADOT in any NVRA enforcement
proceeding,

13) The Advocates and the Agencies will engage in comprehensive negotiations concerning
long term NVRA compliance in a mutual effort to negotiate a resolution to this dispute
without the need for formal litigation. lowever, nothing in this MOU shall preclude the
Advocates from bringing any claims related to any NVRA violations or VRA violations
against the Agencies after December 1, 2018, if the Advocates and Agencies are unable
(o reach an agreement. Nothing in this MOU shall be interpreted to preclude the
Advocates, within such lawsuit, from asserting or offering proof of any claims or facts
alleging widespread past and ongoing violations of Section 5 and 7 of the NVRA or VRA
by the Agencies that the Advocates have alleged prior to entering into the negotiations
feading to MOLU, including in the Notice Letter,

14) Nothing in this MOU will prevent Advocates from acting to enforce compliance with the
NVRA or VRA if futurc NVRA or VRA violations occur; or il DES, AHCCCS or ADOT
do not take the steps as required in this MOU regardless of when those actions oceur.

15) In entering into this MOU, the Agencies do not admit to any liability or wrongdoing
under the NVRA, VRA, or any other law, or waive any of their defenses, and Advocates
do not waive or release any claims based on violations of Section 5 or 7 of the NVRA, or
Section 203 of the VRA,

16) Before pursuing any legal remedies for an alleged breach of this MOU, Parties agree to
make their best effort to resolve any dispute without judicial intervention, If any Party
believes that another Party is in breach of this MOU, or any other dispute arises under the
terms of this MOU, the aggricved Party shall, within 30 days of the Party becoming
aware of the asserted breach or dispute, notify the other Party in writing of the asserted
breach or dispute. The Partics will work cooperatively and make their best effort to
promptly remedy the asserted breach or dispute without judicial intervention. 1f
reasonable good-faith efforts to resolve the asserted breach or dispute fail, the Parties
may pursue all Jegal remedies available,

Joint Negotiation and Drafting

17) The Parties hereto have participated jointly in the negotiation and drafting of this MOU
with the assistunce of counsel and other advisors and, in the cvent any ambiguity or
question of intent or interpretation arises, this MOU shall be construed as jointly drafted
by the parties hereto and thereto, and no presumption or burden of proof shall arise
favoring or disfavoring any party by virtue of the authorship of any provision of this
MOU, or any other documents attached or referenced therein.
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Costs:

18) As consideration for this MOU, the Advocales agree to waive any claim for attorneys’
fees or costs incurred in connection with the negotiation, implementation and monitoring
of this MOU, In exchange, the Agencies agree (o be bound by the terms of this MOU and
to implement ils terms in good faith and in cooperation with the Advocates.

19) Nothing in this Agreement shall be construed to prevent the Advocates from pursuing
attorneys’ fees and costs incurred before or after December 1, 2018, as permitted by 52
U.S.C. § 20510 and Section 14(¢) of the VRA, if the Agencies breach the terms of this
MOU, and nothing in this MOU will be construed to prevent the Advocates from secking
fees and costs related to preparing any such litigation. In the event of such litigation,
however, the Advocates will not seek attorneys” fees and costs related to time spent
negotiating, implementing, or monitoring this MOU,

Exceution in Counterparts:

20) This Agreement may be executed in counterpart originals, and any copies and facsimiles
of such counterparts shall be considered originals.

21) The undersigned attomeys represent and warrant that they have authority to enter into
this agreement on behall of the respective parties they represent, and that this agreement
shall be binding upon, and inure to the benelit of, the heirs, personal representatives,
successors and assigns of the parties hereto.

[Signatures on Following Page]
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BRYAN CAME LEIGHTON PAISNER LLP  BALLARD SPAHR LLP
» »” ) a
By B oy

b A , “:):
LawrencGBcarborough Joseph A. Kanefield
Teresa P, Meece One East Washington Street, Suite 2300
Julie M. Birk Phoenix, Arizona 85004-2555
Two North Central Avenue, Suite 2100
Phoenix, Arizona 85004-4406 Attorneys for Agencies
Darrell Hill

P R L%
AMERICAN CIVIL: LIBERTIES UNION  DATE:_viter /4, '
OF ARIZONA

P.O. Box 17148

Phoenix, Arizona 85011-0148

Sarah Brannon™*

Ceridwen Cherry

AMERICAN CIVIL LIBERTIES UNION
FOUNDATION

915 5th Street, NW

Washington, DC 20005-2313

Theresa J. Lee

AMERICAN CIVIL LIBERTIES UNION
FOUNDATION

125 Broad Streel

New York, New York 10004

Stuart Naifeh

DEMOS

80 Broad Street, 4th Floor
New York, New York 10004

Chiraag Bains**

DEMOS

740 6th Street, NW, 2nd Floor
Washington, DC 20001

Ezra D. Rosenberg

Arusha Gordon

Anastasia Erikson

LAWYLERS' COMMITTEE FOR CIVIL
RIGHTS UNDER LAW

1500 K Street, NW

Suite 900

Washington, DC 20005

** Not admitred in the District of
Columbia;: practice limited pursuant
10 D.C. App. R. 49(c)(3)

Attorneys for Advocates
DATE: ﬁw,m 4, 201%

12069663
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EXHIBIT 2
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> ADRIAN
NTES

SECRETARY OF STATE

Ceridwen Cherry

American Civil Liberties Union
915 15" St NW

Washington, D.C., 20005

October 5, 2023

Dear Ms. Cherry:

In accordance with Article 3, Paragraph 9, Section 3.46 of the Settlement Agreement entered into between
the Arizona Secretary of State (AZSOS), the Arizona Health Care Cost Containment System (AHCCCS),
the Arizona Department of Economic Security (DES), and the Advocates, the AZSOS is to submit the
enclosed report to the Advocates’ Counsel.

The report corresponds to the following time period:
o Q1 2023: January 1, 2023 through March 31, 2023

Please let me know if you would like to discuss any of the information in this report.

Sincerely,

Yolanda Morales
Sr. Elections Policy Manager
Election Services Division

Cc: Amy Chan, General Counsel, Arizona Secretary of State’s Office
Brian Schulman, Ballard Spahr LLP
Gina Relkin, Chief Deputy General Counsel, AHCCCS
Kathy Reynolds, AHCCCS NVRA Point of Contact
Nicole Davis, General Counsel, DES

Office of the Secretary of State
1700 W. Washington St., FL 7
Phoenix, AZ 85007-2808
Telephone: (602) 542-1809 Fax: (602) 542-6172
www.azsos.gov/elections
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Part I: Data Collected and Reviewed

The table below shows the statistics that were reported to the AZSOS by DES and AHCCCS for Q1 2023
(January 1, 2023 through March 31, 2023).

Q12023
3409

(a) Total number of In-Person Transactions processed at DES Offices or AHCCCS
Offices

(b) Total number of Remote Transactions processed by DES and AHCCCS combined 409952

(c) Total number of each response to the Voter Preference Question (Yes, No, Blank)
recorded in HEAplus

YES 9472

NO 151835

BLANK | 252054

(d) Total number of individuals who, in connection with a Remote Transaction, select the

option for online voter registration to be redirected to Service Arizona -
(e) Total number of individuals who, in connection with a Remote Transaction, elect to 330
receive a text with the online voter registration information

(f) Total number of individuals who, in connection with a Remote Transaction, elect to 637
receive an email with the online voter registration information

(g) Total number of individuals who, in connection with a Remote Transaction, elect to

receive the Voter Registration Application mailed through the United States Postal 6457

Service
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Part IT: AZSOS Data Reporting

The attached .xIsx file shows the number of Section 7 Voter Registration Applications processed by each
county recorder within Q1 2023 (January 1, 2023 through March 31, 2023), broken down by status and
status reason. During this time, a total of 1203 transactions were recorded in the statewide voter registration
database as originating from a voter registration form provided by a covered agency.

The Arizona Voter Information Database (AVID) is the statewide voter registration database. AVID does
not provide historical information, therefore it is not possible to provide data at a certain point in time. The
data provided here includes records originating or updated as of January 1, 2023 through March 31, 2023.
However, if a person originally registered in January 2023, for example, using a form provided by a covered
agency and subsequently updated their registration via a different method, then that registrant would not be
captured in this data. These numbers also only reflect any registrations submitted on paper forms coded
with a covered agency and not via online registration. The data captured in the chart is limited only to the
following registration sources: DES, AHCCCS, and NVRA-Mandated Public Assistance Agency. Status
codes and status reasons are further defined on Page 8 of this report.

The table below shows the total number of In-Person Transactions reported by DES and AHCCCS
compared with the total number of Section 7 coded Voter Registration Applications processed by each of
the County Recorders for Q1 2023 (January 1, 2023 through March 31, 2023).

Q1 2023
Total number of In-Person Transactions processed at DES Offices or AHCCCS Offices 3409
Total number of Section 7 coded Voter Registration Applications processed by each of
1203
the County Recorders

The table below shows the total number of Remote Transactions reported to have been processed by DES
or AHCCCS compared with the total number of individuals who, in connection with a Remote Transaction,
(1) select the option for online voter registration to be redirected to Service Arizona, (ii) elect to receive a
text with the online voter registration information, (iii) elect to receive an email with the online voter
registration information, and (iv) elect to receive the Voter Registration Application mailed through the
United States Postal Service for Q1 2023 (January 1, 2023 through March 31, 2023).

Q1 2023
Total number of Remote Transactions processed at DES Offices or AHCCCS Offices 409952
combined
(1) Select the option for online voter registration to be redirected to Service 75
Arizona
(ii) Elect to receive a text with the online voter registration information 330
(iii) Elect to receive an email with the online voter registration information 687
(iv) Elect to receive the Voter Registration Application mailed through the United
: 6457
States Postal Service
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The table below shows the total number of individuals who, in connection with a Remote Transaction, elect
to receive the Voter Registration Application mailed through the United States Postal Service in Q1 2023
((January 1, 2023 through March 31, 2023) compared to Q4 2022 (October 1, 2022 through December 31,
2022), Q3 2022 (July 1, 2022 through September 30, 2022) compared to Q2 2022 (April 1, 2022 through
June 30, 2022), Q3 2021 (August 1, 2021 through September 30, 2021), Q4 2021 (October 1, 2021 through
December 31, 2021) and Q1 2022 (January 1, 2022 through March 31, 2022).

Q1 Q2 Q3 Q4 Q1
2022 | 2022 | 2022 | 2022 | 2023

Elect to receive the Voter Registration
Application mailed through the 5283 5224 6677 5912 6457
United States Postal Service
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Part III: AZSOS Training Materials

There were no new or revised AZSOS NVRA policies or procedures, rules or regulations, advertisements,
notices, or training materials used during the Q1 2023 (January 1, 2023 through March 31, 2023) reporting
period.
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Part IV: EAC Reporting

On March 16, 2023 data was reported to the U.S. Election Administration Commission (“EAC”) by the
AZSOS for the Q1 2023 (January 1, 2023 through March 31, 2023) reporting period.

Below we are providing links to the 2022 EAVS Report Survey Report, along with links to the EAVS
data codebook, the EAVS dataset and the EAVS glossary.

o 2022 Election Administration and Voting Survey Report (Full PDF Version)
o EAVS: Data Codebook

o EAVS Dataset Version 1.0 (released June 29, 2023): Excel

o 2022 Election Administration and Voting Survey Instrument

o 2022 EAVS Glossary
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Appendix

Status and Corresponding Status Reason Codes

ACTIVE An. active” status is assigned to a registrant who meets the standards for
registration.
TS Bl et o Registrant submitted a complete voter registration and is registered as a federal-
& only or full-ballot voter depending on DPOC status.
INACTIVE An “inactive” status is assigned to a registrant who has an inactive mailing
address and has been placed in the “NVRA process.”
.| Registrant has been placed in inactive status based on the “NVRA process,”
NVRA Inactive | . . : -
Address (i.e., a first notice was returned undeliverable, and the registrant was sent a final
notice, to which the registrant did not respond within 35 days).
A “suspense” status is assigned to a registrant who submitted an incomplete
SUSPENSE voter registration or where further information is required to complete
processing of the registration application.
: .. Registrant submitted incomplete voter registration form (other than failure to
Registrant — Waiting : ; : o g .
. . provide DPOC) or voter registration form with invalid residence address, and
Verification . . : . . . .
status remains pending until registrant provides the requested information.
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