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Introduction

he Covid-19 pandemic, the biggest public health crisis in more than a century,

has underscored the critical role that science plays in government efforts to

protect the health and well-being of people across the United States. Research
and data — about the pandemic’s severity, appropriate mitigation measures, and
long-term solutions to the crisis, such as vaccination campaigns — became central
to daily life in a way that many people in this country had never before experienced.
Government decisions based on rapidly developing science were, in many instances,

a matter of life and death.

Throughout the pandemic, most attention focused on the
federal government, from political officials’ early failure to
acknowledge the magnitude of the danger to the success
of Operation Warp Speed, the federally funded effort to
create a vaccine. But state and local governments were the
main day-to-day decision-makers. While federal agencies
conducted research, collected data, allocated vital
resources, and educated the public, state and local officials
decided whether to impose mask mandates, close (and
later reopen) schools and businesses, set up testing sites,
and eventually promote (or discourage) vaccination.

Most state and local officials worked tirelessly — often at
risk to their own health and lives — to protect the public.
But as was true at the federal level! senior state and local
officials repeatedly failed to live up to the trust the public
placed in them. Across the country, state and local leaders
meddled in research and data and retaliated against experts
in order to improve their political standing and cover up
mismanagement.

The politicization of public health during the pandemic
caused severe attrition among state and local government
personnel.? At the end of 2020, an investigation by Kaiser
Health News and the Associated Press showed that “181
state and local public health leaders in 38 states hald]
resigned, retired or been fired” since the start of the
Covid-19 pandemic, due largely to “political blowback”
and harassment related to pandemic public health
measures.? By the end of 2020, “one in 8 Americans — 40
million people — live[d] in a community that ha[d] lost
its public health department leader during the pandem-
ic.”* A 2022 survey of nearly 45,000 state and local public
health workers showed that about one-quarter of them
were considering leaving their agency within the year. Of
those intending to leave, nearly 40 percent said the
pandemic had impacted their decision, and nearly 40
percent cited organizational climate and culture as the
reason for their planned departure.®

Threats to science-based policymaking are not new.
Rather, the pandemic brought to the fore long-standing
problems. A National Academy of Sciences study
published in 1988 — at the height of the AIDS epidemic,

the last crisis to significantly test the American public
health system — highlighted “tension between profes-
sional expertise and politics” at all levels of the American
public health system.® This tension has persisted, not only
throughout the public health system but also in other
state and local agencies with science-based missions.
While officials often have legal authority to weigh numer-
ous factors alongside scientific evidence when crafting
policy, falsifying science in order to obfuscate the conse-
quences of their policy decisions is an abuse of power. Yet
senior state and local officials routinely reject scientific
advice and facts that would lend support to policies they
oppose or cast doubt on their leadership. In some cases,
they have financial as well as political conflicts of interest.
Even more troubling, they seldom face consequences.

While the tendency of senior government leaders to
distort scientific research and data for political gain is well
documented at the federal level, this first-of-its-kind
report reveals three broad trends in abuse at state and
local agencies:

= Suppression and distortion of politically inconve-
nient research and data. Senior officials have often
suppressed data and research reports or even altered
scientific conclusions and misrepresented data that
are typically made publicly available, to create a false
evidentiary basis for their preferred policy outcomes.

® Intimidation and censorship of experts. State and
local agencies rely on subject matter experts to collect
and analyze data and perform and interpret research
to inform the policymaking process. But in many
instances, officials have censored experts’ work and
intimidated them, sometimes to the point of forcing
them out of government service.

= Sidelining or even fabrication of science in agency
decision-making. State and local policymakers have
often ignored or even fabricated scientific research and
data they are charged with using to take action to
protect public health and the environment.
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These abuses have dire real-world consequences for
people’s health and safety. But the burdens are not distrib-
uted equally. When officials misrepresent the scientific
basis for policies, the adverse consequences typically fall
disproportionately on communities of color and other
underserved groups, exacerbating injustices caused by
centuries of discriminatory policies with respect to,
among other things, housing, working conditions, educa-
tion, health care, community investment, and intergener-
ational wealth-building.”

Just as episodes of political interference in science at
federal agencies have demonstrated the need for stronger
safeguards for science in the policymaking process at the
federal level, abuses at the state and local levels under-
score the need for stronger safeguards in state and local
governments. And while there are numerous examples of
abuse cataloged in this report, the dearth of safeguards
at state and local agencies has likely led to underreporting
of misconduct. According to a scientist who used to work
at a state environmental agency, “I have heard the same
story time and time again — investigators are pressured
to ignore problems and not document violations.”®
Another former state government scientist agrees:
“People see retaliation happening, and it discourages
them from trying to do the right thing. You just learn to
roll with the punches.”

State safeguards are, in general, weaker than those at
the federal level.’® For instance, only two state agencies
in the entire country have publicly available policies to
safeguard science in the policymaking process, often
referred to as “scientific integrity policies” (see figure 1).1
Only 22 states have statutes that require state agencies
to use the “best available science” in decision-making (see
figure 2).12 Twelve states’ whistleblower laws do not offer
state employees protection for disclosure of dangers to
health, public safety, or the environment. And 41 states

FIGURE 1

do not protect employees who disclose violations of
ethics rules.®

Practical reforms are needed to safeguard the research
and data produced and used at state and local agencies from
politically motivated abuse. States and localities should

= adopt scientific integrity policies;

® require public access to publicly funded research and
data;

® require that agencies rely on the best available science
and consider equity for underserved communities in
the policymaking process;

® ensure professionalism, diversity, and ethical standards
for science advisory committees;

= strengthen conflict of interest policies and ethics laws
to prevent meddling in science for financial gain;

= ensure whistleblower protections for disclosures of
alleged abuse;

® establish protections for experts against politically
motivated retaliation at state agencies; and

= create executive branch watchdogs to investigate and
remedy abuses.

Almost all these reforms have demonstrated their util-
ity in the federal government and many state agencies
already. Many can be implemented by state and local legis-
lative bodies as well as by governors and agency leaders.
The federal government too can raise state and local stan-
dards in many cases.

FIGURE 2

State Agencies with Publicly Available
Scientific Integrity Policies

California:
Department of
Fish and Wildlife

Wisconsin:
Department of
Natural Resources

Source: Climate Science Legal Defense Fund.

States with Laws That Require
the Use of Best Available Science

Source: Brennan Center and Union of Concerned Scientists research.

4 Brennan Center for Justice / Union of Concerned Scientists

Safeguarding Science in State Agencies



Contemporary public health and environmental
emergencies such as the Covid-19 pandemic and recent
climate change-related catastrophes are shining a light
on a long-standing problem endemic to state and local
agencies with science-based missions. Now is the time
for agency leaders, governors, state and local lawmak-

ers, and the federal government to raise standards and
recommit to the promise of science-based policymak-
ing as the means to tackle the country’s most complex
problems. The American public’s health, well-being,
and trust in government are at stake.
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I. Science in State Policymaking

hile the federal government’s role in funding and producing research to

improve public health, protect workers and consumers, ensure food and

water quality, preserve the environment, and fuel economic growth is well
known, state and local governments also have a long and rich history of producing and
using research and data to inform public policy on these and many other topics that

require technical expertise.

In particular, state and local governments pioneered the
use of scientific research and evidence-based policymaking
to protect public health.** Such programs predate the
founding of the United States. Early public health legisla-
tion included a 1701 Massachusetts law to manage small-
pox outbreaks. Toward the end of the 18th century, several
coastal cities created councils to stop the spread of disease.
In 1810, the Massachusetts legislature empowered local
health boards to require vaccination against smallpox, and
the Boston city government provided free vaccinations to
indigent residents.”® In the 19th century, state and local
authorities began collecting data about pollution, mortal-
ity, and morbidity and using it to inform public health poli-
cy.® For example, the New York Board of Health contained
a cholera outbreak in 1866 by tracking cases, evacuating
residents, and disinfecting contaminated areas.”

With the advent of germ theory in the late 1800s, state
and local public health agencies established disease
research programs.’® Subsequently, many of the agencies
expanded to include clinical care and health education
programs.!® By the turn of the 20th century, there were
health departments in 40 states and several local juris-
dictions, employing researchers who studied diseases and
developed treatments as well as clinicians who treated
members of the public.?’ Local health departments were
at the forefront of municipalities’ responses to the 1918
influenza pandemic and many other public health initia-
tives throughout the 20th century.?!

State and local health departments continue to serve
many critical roles like these today, as demonstrated by
the decisions that officials across the country made in

response to Covid-19 and other disease outbreaks.?? State
and local health departments act both on their own and
in partnership with federal agencies such as the Centers
for Disease Control and Prevention (CDC), which, among
other things, enters into cooperative agreements with
states to coordinate responses to public health crises.?3

Environmental protection is another key area of
science-based policymaking at the state and local levels.?*
At the start of the 20th century, states began to establish
environmental, conservation, and natural resources agen-
cies, some of which were dedicated to single issues such
as water quality or air pollution.?® States’ public health
departments have also taken on numerous environmental
health issues.?® Among other responsibilities, state agen-
cies monitor air and drinking water quality, track forest
health to prevent fires, and produce geological maps and
data to inform housing and industry development and
prepare for natural disasters.?’ They also report on emis-
sions, chemical storage, pollution prevention, and waste;
conduct research on coastal resources critical to regional
industries; and assess and model groundwater.?® These
agencies administer state-level legislation but also rely
heavily on federal funds and work under complementary
federal and state statutes.?® For example, states imple-
ment the federal Clean Air Act of 1972 and the Clean
Water Act of 1972 based on federal standards and with
federal funds.*®

With state and local governments playing a key role in
science-based policymaking, safeguards against political
interference in scientific research and data at these agen-
cies are essential.
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II. Current Problems

hree broad trends in political interference in science at state and local agencies
demand action: the suppression and distortion of research and data; the
intimidation and silencing of experts; and the sidelining of science in the

decision-making process.

These abuses have profound consequences. Forced to
choose between their integrity and their jobs, experts
have left public service, leading to a “brain drain” that
often diminishes agencies’ efficiency and competence.
Officials’ misrepresentations too often lead to dispropor-
tionate harm in low-income communities and commu-
nities of color, compounding the consequences of
decades of discriminatory policies. While any single
episode discussed in this report should inspire reform,
the sheer number of episodes, the repetition of tactics,
officials’ brazenness, and their near total impunity for
misconduct point to the urgent need for comprehensive
measures to prevent the further erosion of science-based
policymaking so that state and local governments can
effectively protect public health, the environment, and
much more.

Suppression and
Distortion of
Research and Data

The Covid-19 pandemic thrust state and local govern-
ments into a far more visible and consequential decision-
making role than most Americans had ever before
witnessed. While many officials did their best under
extraordinary circumstances, leaders across the country
buried, manipulated, and misrepresented data related to
mortality rates, infection rates, and mitigation strategies
to further their political goals. These episodes exposed
many long-standing vulnerabilities of scientific research
and data at state and local agencies to politically moti-
vated suppression.

Climate science has been another common target of
politically motivated suppression of research and data.
The episodes discussed below show a clear pattern of
misconduct in state and local governments. In almost
every instance, officials acted with impunity, underscor-
ing the need for safeguards.

Suppression of Covid-19 Data and Research

State and local governments across the country
suppressed data during the Covid-19 pandemic. In one of
the most notorious cases, senior aides to New York Gov.

Andrew Cuomo rewrote a report state health officials had
drafted. Their rewriting concealed 4,100 Covid-19-related
nursing home deaths between April 2020 and February
2021, roughly half the total.3 An audit by the state comp-
troller found that the undercount took place amid “a
threatening environment of intimidation, closed ranks,
and lack of commitment to openness” at the New York
Department of Health.3? Moreover, the Office of the New
York State Attorney General found that “government
guidance requiring the admission of COVID-19 patients
into nursing homes may have put residents at increased
risk of harm in some facilities and may have obscured the
data available to assess that risk.”33

This deception took place as Cuomo rose to prominence
as a national leader for his handling of the pandemic,
which was often compared favorably to that of the Trump
administration and won him a $5.1 million book deal.3*
Cuomo subsequently admitted that his administration
undercounted the fatalities due to a fear that the federal
government would use the real data to pursue a politically
motivated civil rights investigation.3®* Commentators also
noted that public disclosure of a failure of this magnitude
would have complicated the narrative the governor had
cultivated, which fueled talk of a presidential run.3®

In Florida, too, senior government officials obscured
Covid-19 mortality rates, to expedite a reopening of the
state’s economy. At the end of April 2020, officials with-
held from public access the list of deaths due to Covid-19
compiled by the state’s Medical Examiners Commission.
The commission had previously released the list in real
time. Additionally, state officials told the commission’s
chairman that they planned to remove the cause of death
from the commission’s list, which would obscure the
death toll from the disease. Staff from the state’s Depart-
ment of Health also tried to persuade the medical exam-
iner’s office in Miami-Dade County to restrict access to
death records, and Palm Beach County attorneys
instructed the medical examiner’s office there not to
release statistics on Covid-19-related deaths. Beyond fatal-
ity statistics, the state’s health department did not release
data on Covid-19 infections in nursing homes until a
group of news organizations moved to sue to obtain the
information.¥

Examples from other jurisdictions abound. Documents
responsive to a public records request indicate that the
office of Washington, DC, Mayor Muriel Bowser withheld

7 Brennan Center for Justice / Union of Concerned Scientists

Safeguarding Science in State Agencies



data about Covid-19 infection rates in a push to lift restric-
tions on the local economy in late June 2020, misleading
Washingtonians about the risks of patronizing newly
reopened businesses.?® As Georgia lifted public health
restrictions in the spring of 2020 — contrary to federal
guidelines counseling that restrictions be lifted only after
a 14-day downward trend in infections — the state’s
Department of Public Health published a graph that
misleadingly arranged daily infection rates not in chrono-
logical order but in descending order, giving the false
impression that infection rates were declining.3® This
prevented the public from making an accurate assess-
ment of the decision to lift public health restrictions.

State officials also suppressed research about the effi-
cacy of infection mitigation techniques. For instance,
Missouri Gov. Mike Parson’s office buried a state Depart-
ment of Health analysis that demonstrated the effective-
ness of mask mandates in reducing the spread of
Covid-19.4° Parson opposed mask mandates, regardless
of their efficacy as a public health measure, and the state’s
attorney general, Eric Schmitt, sued municipalities to stop
local governments from imposing them.* The health
department’s study came to light only in response to a
public records request.*? Commenting on the impact of
the suppressed research, a health policy expert noted, “It’s
devastating to see what the Missouri governor did since
mask policies do reduce the spread of Covid-19 and would
reduce the number of people who become sick and die in
Missouri.”3

Similarly, documents responsive to a public records
request revealed that Florida Surgeon General Joseph
Ladapo altered a state research report on Covid-19
vaccines to inflate the risks of cardiac death as a result of
vaccination. Ladapo, a political appointee, cited the
altered research to claim that mRNA vaccines are danger-
ous to men between the ages of 18 and 39.%* His editing
of the report was part of a larger pattern of Ladapo’s
dissemination of false information about Covid-19 miti-
gation techniques.*

Suppression of Climate Science Research
State government leaders have long suppressed politically
inconvenient data and research related to climate science.
At times they have suppressed entire research reports; in
other instances they have modified publicly available
research and data in ways that question — if not outright
reject — the scientific consensus that climate change is
happening and is caused by human activity.*®

In Alaska, a day after Gov. Mike Dunleavy took office
in December 2018, the state’s Department of Conserva-
tion removed from its website a report containing climate
change policy recommendations. Alaska has warmed at
twice the global average rate since the middle of the last
century, and the cost of this warming to the state could
range from $3 billion to $6 billion between 2008 and

2030.# The Climate Action for Alaska Leadership Team,
established by Dunleavy’s predecessor, Bill Walker, had
written the report pursuant to its charge to “build on
already completed research, analysis, and policy recom-
mendation efforts to identify or reassert climate change
priorities, set goals and metrics, ... [and] gather input that
will inform current climate priorities . . . in response to
emerging opportunities and risks.”*® Notwithstanding a
change in climate policy with Dunleavy’s election, the
Leadership Team’s work is subject to Alaska’s public
records law, and as such, it should have been available for
public inspection.*®

Vermont Gov. Phil Scott’s office removed a number of
references to climate change from a 2018 report that the
state’s Natural Resources Board took the lead in preparing
pursuant to a statutory directive to understand “the
impacts of climate change ... within the State, and meth-
ods to incorporate strategies that reduce greenhouse gas
emissions.”® An open records request revealed that the
governor’s office removed the board’s assessment that
climate change would “dramatically affect the health of
our natural resources.” The governor’s office also
replaced the recommendation that lawmakers “consider
establishing new criteria to address impacts from climate
change” in the land-use permitting process with more
passive language suggesting that lawmakers “review the
existing criteria.”?

During the administration of Wisconsin Gov. Scott
Walker, local newspapers and independent watchdogs
documented the removal of references to climate change
from the websites of the state’s Department of Natural
Resources and the Public Service Commission. The
websites were further edited to include statements falsely
suggesting that there is substantial debate in the scientific
community about the causes of climate change.?

What is striking about so many of these episodes of
suppression of data and research, whether about Covid-
19 or climate science, is the lack of consequences for
misconduct, even when the withholding of information
caused clear danger to the public. The lack of repercus-
sions underscores the need for stronger safeguards to
ensure that research and data compiled in the public’s
name and for its benefit cannot be buried to further offi-
cials’ political or pecuniary self-interest.

Intimidation and
Censorship of Experts

A second broad pattern of political interference takes
the form of officials intimidating and retaliating against
experts who work for or with state and local govern-
ments. For instance, public health officials in Maryland
testified before the state legislature last year about
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alleged retaliation they faced. This included suspiciously
timed adverse job consequences, such as those experi-
enced by one official after reporting a contractor’s use
of possibly spoiled vaccine doses.5* And the administra-
tor for the Florida Department of Health in Orange
County was placed on leave because he sent an email to
his staff in which he said it was “irresponsible” not to be
vaccinated.%® He was reinstated following an inspector
general investigation.®®

Adverse job consequences are far from the only problem.
As noted above, a 2022 survey of public health workers
showed that organizational culture was a primary motiva-
tor for them to consider leaving their jobs during the
pandemic.” The staggering attrition rates at many envi-
ronmental and natural resources departments across the
country are virtually impossible to explain without taking
into account often hostile political environments. Indeed,
between 2008 and 2018, 10 states’ environmental and
natural resources agencies lost at least 20 percent — and
some as much as 38 percent — of their staffs, although
funding shortfalls were a major contributing factor.5® In
late 2022, nearly 20 percent of positions at the North Caro-
lina Department of Environmental Quality were vacant.>®

A lack of civil service protections in a growing number
of states, combined with weak whistleblower laws and
gaps in government watchdogs’ jurisdiction, leaves experts
vulnerable to inappropriate pressure from senior officials.®°
This misconduct discourages a culture of objectivity and
transparency and can drive talented experts out of govern-
ment service, causing a loss of institutional knowledge and
a disruption of research and leadership. Experts who work
for and provide scientific advice to state governments need
stronger protections to perform their critical role in the
policymaking process and to check abuse.

Chilling of Scholarly Evaluation
of Government Policy
Public university researchers working with state govern-
ments have faced censorship, intimidation, and retaliation
for their scholarly work. A report commissioned by the
University of Florida’s faculty senate, for example, found
that state officials had pressured researchers to destroy
Covid-19 data, prevented them from accessing state data,
and delayed publication of their research.®! The report also
documented episodes during which university research-
ers were instructed not to criticize the governor’s or the
university’s policies.®? According to minutes from a
September 2021 meeting, the university’s president told
the faculty senate that criticism of the state’s Covid-19
response would “fracture the relationship between the
university and the state government. .. ultimately leading
to a diminished or inability [sic] to impact future policies
or decisions affecting the university.”®

The university denied a medical school professor’s
request to submit a sworn statement about Covid-19’s

impact on children in a lawsuit contesting Gov. Ron
DeSantis’s ban on school mask mandates.®* The professor
challenged the denial in federal court, and in early 2022
a judge issued an injunction requiring the university to
stop enforcing its policy against faculty who serve as
expert witnesses.®® This episode is part of a broader trend
of assaults on experts who work at public universities,
including efforts to undermine tenure protections.®

Censorship of Agency Staff

Austin Holland was the lead seismologist at the Okla-
homa Geological Survey, a state agency and research
organization based at the University of Oklahoma. During
the fracking boom in the early 2010s, he published
peer-reviewed research on the link between fracking and
earthquakes in the state. According to Holland, the dean
of the university’s College of Earth and Energy, Larry Gril-
lot, and the director of the Oklahoma Geological Survey,
Randy Keller, reprimanded him for publishing his paper
and pressured him to alter his findings.®” Holland also
testified, in a lawsuit brought by an earthquake victim
against oil companies, that Grillot changed the wording
of his presentations to scientific meetings, published a
statement that misleadingly claimed that earthquakes in
Oklahoma were naturally occurring (rather than caused
by fracking), and asked him to withdraw an abstract for
a scientific meeting about earthquakes and fracking, a
request with which Holland complied.®®

Asrecounted in Holland’s sworn testimony, the univer-
sity president, David Boren, forced him to attend a meet-
ing with Harold Hamm, the CEO of an oil company,
Continental Resources. During the meeting, Boren and
Hamm told the seismologist that he needed “to listen to
the people within the oil and gas industry.”®® Then Boren
— who had previously sat on the board of Continental
Resources — Hamm, and Grillot advised him to take the
needs of the oil and gas industry into consideration.”
Emails obtained through a public records request revealed
that Hamm and Grillot discussed dismissing from the
university scientists who studied the link between oil and
gas activity and earthquakes.” As a result of these expe-
riences, Holland left his job in 2015, concluding that he
“couldn’t be a scientist there.””?

Another seismologist with the Oklahoma Geological
Survey also reported censorship of scientists at the agency,
such as the agency’s director reprimanding staff for
publishing articles connecting earthquakes to fracking.”

Censorship of government environmental experts is
also common. For instance, a Florida Center for Investi-
gative Reporting inquiry found that, starting in 2011, at
the beginning of Gov. Rick Scott’s administration,
high-ranking officials at the Florida Department of Envi-
ronmental Protection repeatedly told agency employees
not to use the terms “climate change” and “global warm-
ing.”” And in 2015, the political leadership of the Wiscon-
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sin Board of Commissioners for Public Lands — charged
with the stewardship of state land to promote education,
economic development, and the environment — voted to
ban agency personnel from speaking about climate
change at work.”®

Sidelining and
Falsification of Science
in Decision-Making

A third trend is the sidelining and sometimes even falsi-
fication of science in government decision-making. Offi-
cials have ignored evidence of community exposure to
dangerous substances; refused to perform scientific anal-
yses of environmental hazards, often in defiance of the
law; and knowingly relied on junk science to promote
policies that benefit industries with which they have close
ties. In some cases, officials or their close associates have
stood to profit from government decisions that ignore
scientific facts. And in many of these cases, officials have
discounted the needs of low-income communities,
communities of color, and other marginalized groups,
compounding disparities resulting from decades of
discriminatory policies. These examples underscore the
need for clearer safeguards for how science is used in the
policymaking process and whose interests are accounted
for in science-based decision-making.

Misrepresentation of Lead Contamination
Many have written about the Flint, Michigan, water crisis
as an example of the disproportionate impact of environ-
mental hazards on low-income communities and commu-
nities of color, as well as the consequences of powerful
state officials depriving local communities of democratic
control over their government.” But it is also a story of
officials concealing and misrepresenting scientific data
that would have triggered a legal obligation to protect
public health. Several investigations found that state and
local officials had ignored incontrovertible evidence of
lead contamination in Flint’s water supply, failed to notify
Flint residents of exposure, and violated legal require-
ments regarding drinking water quality.”

Flint is a majority-Black city, 41 percent of whose inhab-
itants live in poverty.”® In 2011 Gov. Rick Snyder put Flint
under state control because of the city’s financial crisis,
meaning that the city was no longer governed by demo-
cratically elected local officials.”® Pursuant to a 2012 law
that passed the legislature after voters rejected it in a
statewide referendum, Snyder installed an unelected
emergency manager to run the city.®° In an effort to cut
costs, the emergency manager switched the city’s water
supply in April 2014 from a treated source to the Flint

River, which had served as a waste disposal site for many
local industries for more than a century.®

Notwithstanding residents’ almost immediate
complaints, Michigan Department of Environmental Qual-
ity (MDEQ) officials asserted that the water was safe,
ignoring a memo from an employee of the U.S. Environ-
mental Protection Agency (EPA) showing lead contami-
nation in the water.®? Additionally, the city found
extraordinarily high lead levels in one resident’s water in
February 2015 but did not notify residents of the extent
of the problem until seven months later.23

According to the World Health Organization, “there is
no level of exposure to lead that is known to be without
harmful effects.”®* These harms have been known since
the second century BCE.?® Childhood lead poisoning
causes lifelong, irreversible damage to many developmen-
tal and biological processes.8

As a result of state and local officials’ disregard for
evidence of lead contamination and prolonged inaction,
nearly 9,000 children were exposed to lead for 18 months,
an outbreak of Legionnaires’ disease killed 12 people and
sickened at least 87, and a botched attempt to disinfect
the water led to elevated levels of carcinogenic chemicals
in the city’s water supply, a violation of the federal Safe
Drinking Water Act.#” Although Snyder and other officials
have largely escaped charges due to a procedural techni-
cality, the EPA’s inspector general found that the MDEQ
failed to fulfill its responsibility under the federal Lead and
Copper Rule to ensure that utilities minimize consumers’
exposure to lead in drinking water. %

Officials in Milwaukee, another predominantly
nonwhite city, also disregarded evidence of environmen-
tal hazards.®® A 2018 Milwaukee Common Council inves-
tigation, spurred by a whistleblower, revealed that a city
Health Department policy had prevented staff from
informing city lawmakers about children’s lead expo-
sure.®® Due to the lack of timely disclosure of this infor-
mation, officials failed to provide services to thousands
of families with children who tested positive for lead.®
The Common Council then created an inspector general
position to investigate and address such failures.*?

In the early 2000s, a lead contamination crisis in Wash-
ington, DC, resulted from a switch in water treatment
chemicals that caused corrosion and leaching of lead into
the city’s water supply.®® At the time, Washington was a
majority-Black city.** Hundreds of children in the city
showed elevated lead levels in their blood during the
crisis.®® A water quality manager at the city’s Water and
Sewer Authority (WASA) who notified agency officials
about the lead levels and the need to take action under
federal water quality guidelines was fired in 2003. A
federal investigator found her discharge to be improper,
and an administrative law judge ordered her reinstate-
ment with back pay and damages.?® The EPA found that
WASA had failed to comply with public notification and
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reporting requirements under the Lead and Copper Rule.”
[t not only failed to publicly disclose the contamination
after discovering the problem was widespread in the
summer of 2004 but misleadingly advertised a public
meeting about the contamination as an opportunity to
“discuss and solicit public comments on ... Safe Drinking
Water Act projects.”®®

Refusal to Research Environmental Hazards
State officials have failed to study and act on other environ-
mental hazards as well. In the aftermath of Hurricane
Harvey in 2017, the Texas Council on Environmental Quality
(TCEQ) declined an offer from NASA to fly air samplers over
the affected zone, despite the TCEQ’s mandate to monitor
air quality and immediate evidence of the storm’s toxic
impact in neighborhoods near oil refineries.*® Communica-
tions obtained through a public records request show the
TCEQ’s then toxicology division director, Michael Honey-
cutt, telling NASA officials, “We don’t think your data would
be useful.”® Honeycutt is a former lobbyist for the petro-
chemical industry who has frequently expressed views about
air pollution that are outside the scientific consensus, even
suggesting that air pollution may be beneficial to human
health.’®® An investigation by the Associated Press and the
Houston Chronicle showed that the post-hurricane pollution
was concentrated in communities where the majority of
residents were people of color, low-income, or both.1%?
Despite repeated assurances from officials that the air pollu-
tion posed no health threat, residents were exposed to
carcinogens and other toxic substances.!%?

In California, state officials faked government records
in order to issue oil and gas extraction permits, disregard-
ing potential environmental hazards. A state audit of the
Geologic Energy Management Division (CalGEM)
revealed that during a seven-month period in 2019, the
agency issued permits without performing legally
mandated reviews of data to ensure that injection fluids
would not contaminate underground sources of drinking
water and other hydrocarbon resources.’®* The agency
created 33 empty “dummy” records lacking required envi-
ronmental impact analyses to authorize the permits.1%®

Although the CalGEM audit focused on deficiencies in
the agency’s permitting approval processes, its impetus
was concern about conflicts of interest at the agency.!%®
Agency regulators tasked with approving and inspecting
oil and gas wells had hundreds of thousands of dollars
invested in companies they regulated. In fact, officials had
investments in companies that received more than 1,000
permits — about 45 percent of the total — between Janu-
ary and June 2019.27 The agency’s deputy director and a
senior oil and gas engineer supervisor, for example, made
decisions about Chevron’s and Exxon’s operations while
each owning up to $100,000 of stock in those companies,
which prompted an investigation by the state’s Fair Polit-
ical Practices Commission.’®® The agency’s director, who

was previously employed by regulated companies, was
married to a local politician who received unusual
campaign donations from a fossil fuel trade association.®
While the audit was underway, CalGEM'’s parent agency,
the California Department of Conservation, adopted a
new ethics policy to address ongoing concerns.!°

Knowing Reliance on Junk Science

Sometimes personnel at state agencies do not simply
ignore relevant research and data but try to undermine it.
The Oregon Forest Resources Institute (OFRI), a quasigov-
ernmental state agency that is funded by taxes, did just
that.™ Timber companies control 9 of 11 voting seats on
the agency’s board.™ The agency is charged with educat-
ing the public and private forest landowners about
forestry practices.’® A state audit found that, although
OFRTI’s authorizing statute forbids it from influencing
policy, agency personnel thwarted scientific research that
showed the shortcomings of policies that would benefit
the timber industry’s financial interests.** For instance,
in 2006 a member of OFRI’s board organized efforts to
discredit a research article by an Oregon State University
(OSU) graduate student about logging after a forest fire
because it demonstrated the environmental downsides
of pending legislation that would benefit the timber
industry. The same year, OFRI produced a report that
rejected the scientific consensus that human activities
affect climate change, over the protests of scientists who
identified inaccuracies. In 2020, OFRI published a report
written by a timber industry consultant that undermined
an earlier OSU study about forest land use strategies for
mitigating climate change. The OFRI report’s author had
previously done work for a timber industry group to refute
the OSU study. Scientists whose work was cited in the
OFRI report questioned its scientific conclusions."

The state audit also found that OFRI repeatedly made
false statements about the quality of drinking water from
Oregon forestlands, notwithstanding federal agencies’
determination that the water was contaminated; that it
misled the public by promoting biased materials that
reflected industry interests; and that it may have broken
the law by attempting to influence policymaking.!® The
state auditors found it significant that OFRI did not have
a practice or policy of consulting outside experts when
preparing reports and public education materials, and
they criticized the agency’s lack of standards for the
dissemination of objective information.!”

Texas officials too have knowingly relied on junk
science promoted by industry representatives, in this case
to determine risks associated with exposure to ethylene
oxide, a carcinogenic air pollutant that puts children at
risk of leukemia. Texas has the country’s highest rates of
ethylene oxide exposure.!® Due to ethylene oxide emis-
sions, at least 100 census tracts in the state have cancer
risk levels above the national average of 30 in one million,
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and 15 census tracts face an extreme cancer risk of more
than 100 per million."*® The 26 facilities that produce
ethylene oxide in Texas are disproportionately located
near communities of color and low-income communities.
Among them is Laredo, Texas, a majority-Latino city in
which more than a quarter of residents live in poverty.
Laredo, which is home to a medical sterilization plant
with the highest emissions of ethylene oxide in the coun-
try, is among the top 20 locations in the United States for
heightened cancer risk. Students at a school near the ster-
ilization plant face a lifetime cancer risk nearly three times
the maximum level that the EPA considers acceptable,
according to a ProPublica analysis.}?°

Texas is the only state that has refused to adopt the EPA’s
2016 standard for ethylene oxide, which was the result of
a decade-long study that involved extensive peer review.?!
In 2019 the TCEQ set a maximum acceptable level of expo-
sure to ethylene oxide that was 3,500 times the standard
set by the EPA.?22 The TCEQ withheld the analysis it had
performed before setting its ethylene oxide standard, along
with more than 6,000 related documents, from the
public.?® It is in litigation with the state’s attorney general

and environmental groups seeking access to those docu-
ments.'?* Despite the withholding of records, groups chal-
lenging the lax standard have determined that the TCEQ
relied on a study promoted by chemical industry represen-
tatives'?® that both the EPA and the TCEQ itself had previ-
ously discredited because the study captured cancer risk
only for the most highly exposed groups.?® The TCEQ
contracted with the lead author of that study (who is
neither a toxicologist nor an epidemiologist)*?’ for work on
its ethylene oxide standard despite the fact that the TCEQ
and the EPA had found his research on the chemical deeply
flawed.?® The TCEQ also relied on another study promoted
by chemical industry representatives that has never been
published or peer reviewed.!?® Additionally, the TCEQ did
not factor breast cancer rates into its toxicity assessment,
despite a prior admission that data on the incidence of
breast cancer supports a finding that ethylene oxide is far
more dangerous than the TCEQ concluded.’* Conse-
quently, nearly a decade after the EPA determined that
ethylene oxide is a hazardous substance, Laredo resi-
dents and other Texans continue to be exposed to this
cancer-causing toxin at unacceptable levels.
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III. Recommendations

olitical interference in scientific research is often possible because state and local

agencies lack safeguards to ensure the independence of scientists and the

integrity of their research and data. Enforcement mechanisms, meanwhile, are
often insufficient to hold accountable officials who meddle in the scientific process.
State lawmakers can implement reforms through statute, and governors and agency
leaders can do so as a matter of policy.® Some reforms can also be achieved through
collective bargaining with state employee unions.2 LLocal governments can implement
similar safeguards. The federal government, too, can raise standards at state and local
agencies as they implement federal programs and mandates.

State legislatures can also exercise their oversight powers.
In New York, the state legislature investigated the manip-
ulation of data about Covid-19 fatalities at nursing homes,
while in Texas, the legislature’s recent report critiquing
the TCEQ’s lax regulation of ethylene oxide contains
numerous sensible recommendations to improve trans-
parency and public trust in the regulatory process.!* State
legislatures should dedicate resources to oversight of
state agencies with science-based missions, hire staff who
have technical and scientific expertise, and forge relation-
ships with outside experts who can provide advice on
either an ad hoc or a routine basis.

Recommendations
for State Legislatures
and Agencies

Safeguards for Evidence-Based
Policymaking

>> Establish scientific integrity policies
at state agencies.
State agencies with science-based missions should have
formal policies that establish measures and safeguards to
ensure that scientific research adheres to recognized
professional standards and is free from political interfer-
ence.’® Such policies would give experts an avenue for
addressing politically motivated manipulation of research
and data, such as the misreporting of Covid-19 deaths in
New York and Florida and the censorship of scientific find-
ings about fracking at the Oklahoma Geological Survey.
Federal agencies have had scientific integrity policies
for more than a decade, and a bill that would make them
permanent has advanced in Congress on a bipartisan
basis.!® In a recent survey, an overwhelming majority of
federal scientists reported that agency officials were

adhering to these policies; respondents also believed that
recent initiatives to strengthen scientific integrity —
including a presidential memorandum and formation of
a White House task force — would better protect them
and their work from political interference.’*®

By contrast, most state agencies lack formal mecha-
nisms to protect scientists and their work from politically
motivated meddling. A 2020 analysis by the Climate
Science Legal Defense Fund found just two state agencies
with publicly available scientific integrity policies: the
Wisconsin Department of Natural Resources and the Cali-
fornia Department of Fish and Wildlife.**” The organiza-
tion’s executive director notes, “The absence of such
policies from almost all state agencies deprives research-
ers of important protections and impacts the effective
and efficient execution of state-level programs.”32 Scien-
tific integrity policies at state agencies would be an appro-
priate response to calls for reform from state oversight
bodies and lawmakers.'*®

Scientific integrity policies should

= prohibit the attempted or actual manipulation and
suppression, without scientific merit, of scientific
evidence used and produced by the agencies, including
when scientists working in or for state government
publish their research, participate in conferences, or
otherwise share their research publicly;*°

®  clearly state the job titles — including those of political
officials — bound by the policy;

®  establish a procedure for handling disagreements about
scientific methods and conclusions; and

® Jay out consequences for those found to have violated
the policy, including personnel actions and legal actions
equivalent to those used for ethical violations.!*

Along with adopting formal policies, state agencies
should designate personnel with relevant expertise and
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appropriate insulation from political officials to provide
routine scientific integrity training to agency personnel,
administer the policies, and investigate and resolve
disputes.’? Agencies too small to support full-time staff for
this purpose could share personnel where appropriate.

>> Make state-funded research and data
publicly available.
State agencies should make state-funded research and
data accessible to the public immediately upon comple-
tion or publication in a scholarly journal. It should be free,
available electronically, and in a machine-readable format
while adhering to appropriate protections for confidential
information such as personally identifiable health data.
Mandatory disclosure would curb officials’ ability to
suppress politically inconvenient research and data, such
as on Covid-19 infection and death rates, the causes of
climate change, or community exposure to dangerous
chemicals. As one experienced scientist who recently
retired from the Minnesota Department of Natural
Resources explains, “It’s critical to have transparency in
research, and, to the extent practicable, critical results
should be articulated in a manner readily understandable
to the public. That way, if your work isn’t being considered
or valued in the regulatory process, it’s available to the
public, so people can access and apply it during permitting
and environmental review.”43

At least 46 state governments make at least some data
they collect and produce publicly available.’** This often
includes data about infectious diseases, water quality,
land use, and fish and wildlife.’*> However, many open
data programs could be made more comprehensive and
incorporate formal safeguards against abuse. For
instance, agencies should be required to provide a public
explanation any time they alter data or research or
remove it from public access. When extenuating circum-
stances compel a delay in the public release of research
and data, the fact of delay, along with the reasons for it,
should be disclosed when the data or research is made
available.1®

In 2013 the Obama administration took action to
require federal agencies to make federally funded
research publicly available, and the Biden administration
in 2022 issued a directive to federal agencies to improve
equitable access to these materials.¥’ A bipartisan
federal law enacted in 2019, the Foundations for
Evidence-Based Policymaking Act, requires federal agen-
cies to make the data they collect publicly available in
usable formats and makes it easier for researchers to
request access to restricted and sensitive data, while
protecting confidential information.’® Experts are opti-
mistic that this reform “could help usher in a cultural
shift toward evidence-based policy,” thus improving
policy outcomes.’*® Federal law and executive actions
provide models for states to emulate.

>> Mandate that state agencies make policy
using the best available science.

[t can be hard to defend against political manipulation
without clear standards about what constitutes good
science. Yet only 22 states have statutes that require the
use of the best available science in decision-making, and
among those states, the standard applies only in certain
areas, such as soil conservation or wildlife habitat protec-
tion, not across the board (see table 1 in the appendix). At
the same time, some legislatures have actively antago-
nized evidence-based policymaking. During the Covid-19
pandemic, at least 15 state legislatures introduced, and in
many cases enacted, laws that undermined public health
agencies’ science-based policymaking, upending centuries-
old government functions.!*°

When conducting science-based decision-making,
state agencies should adhere to a clearly defined “best
available science” standard that focuses on the quality
and objectivity of information, the use of publicly available
data and peer review, and clear documentation and
communication of the risks and uncertainties in scientific
analysis.!! This standard does not require that scientific
considerations predominate in policy outcomes. Rather,
it guarantees that, when scientific questions need to be
weighed, the underlying science used is reliable. The stan-
dard provides guidance for situations in which the science
is incontrovertible as well as those in which the science
is quickly evolving and experts disagree, because it spec-
ifies how to weigh objective measures of quality, such as
whether research is peer-reviewed.’®?

The best available science standard appears in many
landmark federal statutes, and a number of federal agen-
cies have adopted it as a matter of agency policy.!> It
should be universal at all levels of government.

>> Mandate consideration of equity in agency
decision-making.

When science is sidelined in the policymaking process,
communities of color, low-income communities, and
other underserved groups frequently bear disproportion-
ate harm.’®* Thus, safeguarding science in the policymak-
ing process is crucial for protecting not only government
scientists and their work but also the health and safety of
underserved communities. Additionally, policymakers
should take affirmative steps to assess the equity impli-
cations of proposed policies.

Only 13 states have offices, commissions, or task forces
dedicated to ensuring equity in environmental policymak-
ing.1%® But state and federal agencies are making efforts
to consider the impact of proposed policies on under-
served communities and improve community participa-
tion in the policymaking process, which helps ensure that
officials understand the facts on the ground, such as the
cumulative impact of decades of discriminatory policies
on those communities. For example, after the Flint water
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crisis, Governor Snyder — who faced criminal charges for
his role in the crisis — created an environmental justice
work group that generated recommendations for state
and local agencies to improve their consideration of
equity concerns.!®® Although the group attracted some
criticism, Snyder implemented its recommendations to
create an environmental justice ombudsman and an inter-
agency team focused on environmental justice issues
across state government.’” And a landmark 2020 New
Jersey environmental justice law requires the state’s
Department of Environmental Protection to consult with
overburdened communities and evaluate the environmen-
tal and public health stressors they face when making
permitting decisions.’®®

The Biden administration has taken steps to improve
the consideration of equity in the federal policymaking
process, issuing an executive order requiring federal agen-
cies to conduct equity assessments.’® The order also
directs agencies to “review and address potential scientific
integrity policy violations that have a disproportionate
impact on underrepresented groups or weaken the equi-
table delivery of agency programs.”©

Following the lead of the Biden administration and
various state legislative and executive initiatives, state
agencies should incorporate equity considerations into
project development and research. For instance, public
health agencies should be required to consider the needs
of underserved communities when crafting infection miti-
gation protocols and vaccination campaigns, and envi-
ronmental agencies and energy regulators should account
for underserved communities when making permitting
decisions, performing toxicology assessments, and engag-
ing in regulatory activities.

State agencies should also ensure communities’ mean-
ingful participation in regulatory processes. If Flint resi-
dents had been given a sayin the decision to switch the
city’s water source, or if Laredo residents had been given
opportunities to participate in the TCEQ’s assessment
of ethylene oxide, they might have been spared exposure
to toxic substances. As a former state agency investigator
explains, “People have a lot to say about policy decisions
that impact them, and they need to be given adequate
notice and time to speak. [t’s not enough for regulators
to publish a notice for an upcoming public meeting in
the newspaper, which is all that’s required by law in my
state.”®! Such participation can be encouraged by
conducting outreach about proposed policies, encour-
aging the submission of public comments through
engagement efforts, holding public hearings in affected
areas, and reducing barriers to public participation,
including a lack of language and communication access,
the scheduling of public meetings at inconvenient times
for working families, lack of access to transportation to
attend in-person meetings, cost of such transportation,
and lack of internet access to participate virtually.’®?

Finally, state agencies should create internal channels
for addressing equity concerns. Complaint procedures
established in scientific integrity policies could be used
for this purpose.’®® Such procedures could bring about
speedier resolutions to crises such as those in Flint and
Laredo.

>> Create procedures for convening science
advisory committees.

Expert advisory committees are a critical source of inde-
pendent scrutiny that improves regulatory outcomes. State
lawmakers and executive branch officials alike have recog-
nized their importance. For instance, the Texas legislature
has created committees to advise agencies about water,
land use, and other environmental matters. (There does
not appear to have been an advisory committee involved
in the TCEQ’s controversial ethylene oxide assessment.)¢*
In 2019, facing massive per- and polyfluorinated alkyl
substances (PFAS) contamination across Michigan, Gov.
Gretchen Whitmer created the interagency Michigan PFAS
Action Response Team (MPART) to conduct research and
implement mitigation measures.’®> MPART in turn created
a number of work groups, including a Science Advisory
Workgroup made up of external scientists to provide
recommendations for PFAS standards.’®®

The federal government has hundreds of advisory
committees, some of which are created by statute and
others at the discretion of the president and other execu-
tive branch officials.’” For example, the EPA’s Clean Air
Science Advisory Committee advises on the technical
bases for the National Ambient Air Quality Standards
mandated by the Clean Air Act, and the Advisory Commit-
tee on Immunization Practices at the CDC advises on the
effectiveness of vaccines, including those for Covid-19.1%8

The Federal Advisory Committee Act (FACA) estab-
lishes baseline principles for transparency, balance, and
ethics for advisory committees across the federal govern-
ment.!®® Some state laws require the evaluation of candi-
dates’ qualifications and potential conflicts of interest
for specific science advisory committees.’° But many
others authorizing science advisory committees do not
make reference to ethical considerations and in some
cases fail to specify the types of expertise or credentials
needed to participate.”? No state appears to have a stat-
utory equivalent of FACA. Formal rules are needed
across the board.

Science advisory committees must operate with safe-
guards to ensure the rigor of their output, mitigate
conflicts of interest, and provide for a highly qualified
membership that is diverse not only in areas of expertise
but in lived experience as well.”2 Indeed, as the Biden
administration recently acknowledged, diversity in such
endeavors “is essential to improving the representative-
ness and eminence of the scientific workforce, innovation
in the conduct and use of science, and equitable partici-
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pation in science by diverse communities across the
Nation.””® Protections for science advisory committees
should include

® standard procedures for convening committees, includ-
ing clear criteria for committee formation and member
recruitment and selection, as well as requirements for
diversity of both expertise and representation in terms
of race, ethnicity, gender, and other relevant identities;

® abar on membership for those with conflicts of inter-
est, unless conflicts are unavoidable, such as when the
only available experts have financial conflicts of inter-
est; and

= mandatory public disclosure of committee members’
qualifications, past and present agency and industry
affiliations, recent sources of funding, and any conflict
of interest waivers granted.*

Many of these safeguards have been successfully imple-
mented at the federal level as part of FACA."> A 2021
Biden administration memorandum charged agencies
with ensuring that their committees’ membership reflect
a diversity of expertise and lived experience.'’® States
should follow suit.

>> Ensure that government ethics rules prevent
meddling in science for financial gain.

While attacks on science in state government are most
often politically motivated, conflicts of interest have also
driven episodes of abuse. Cases such as improper permit-
ting by California’s oil and gas regulator and OFRI’s
misleading of the public about forestry science erode not
only agencies’ effectiveness but also public confidence in
government. Greater transparency requirements and
stronger enforcement mechanisms could prevent the
subversion of science-based decision-making processes
for financial gain.

Strong protections against conflicts of interest
include, at a minimum, mandatory disclosure, a require-
ment to either recuse from relevant decision-making or
divest from problematic investments, restrictions on the
receipt of gifts, ethics training, and penalties for ethics
violations. Nearly all states require at least some agency
personnel to disclose conflicts of interest and/or finan-
cial investments, in at least certain circumstances (see
table 2 in the appendix). And nearly all states prohibit
participation in government decision-making in the
event of a financial conflict of interest (see table 3 in the
appendix). But some state laws have significant gaps
that can invite improper interference in science.'’’ For
instance, several states — including Florida, Montana,
South Dakota, and Utah — allow personnel to participate
in matters so long as their conflict is disclosed.”®

Nearly all states’ laws include job penalties for violations
of ethics laws (see table 3 in the appendix).”® And many
states require by statute ethics training for government
personnel.’® A few, including Oklahoma and Tennessee,
do not have robust ethics laws but instead leave it to agen-
cies to create ethics rules.’®!

An effective ethics regime for agencies with science-
based missions should include

= mandatory public disclosure of all significant financial
holdings and sources of income by political leaders and
other high-ranking officials, with reasonable exceptions
where such disclosure would pose an undue
hardship;!®?

» safeguards against conflicts of interest, including
mandatory recusal of government personnel from deci-
sions that impact their financial interests in the absence
of divestiture from the relevant holdings;

® appropriate “revolving door” rules barring officials from
taking part in matters directly impacting recent employ-
ers or clients, regardless of ongoing financial ties, and
restricting exiting officials from lobbying their former
colleagues in government;'# and

= reasonable monetary restrictions on gifts to govern-
ment officials.!®

States should also establish robust enforcement mech-
anisms, with job penalties for ethics violations, including
removal. Enforcement could be carried out by a dedicated
ethics agency or by other personnel, such as public integ-
rity staff in the state attorney general’s office.’®® Routine
training should be required to help government personnel
avoid ethical pitfalls. At federal agencies, such programs
increase employees’ awareness of and help them comply
with ethical obligations.¢

While state lawmakers should pass legislation to
improve ethics laws, executive branch leaders can institute
strong ethics practices as a matter of gubernatorial or
agency action.’® Many states already have fairly compre-
hensive ethics regimes and need only to fill in a few gaps.

Safeguards for Scientists

>> Establish whistleblower protections.
Experts who produce and use scientific research and data
for state agencies should have strong protections for
reporting allegations of illegality and abuse. Such protec-
tions, which can be extended to contractors and external
advisers,’®® promote respect for science in government
agencies.

Strong whistleblower laws provide several avenues for
reporting misconduct.’®® They also cover a broad array of
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potential abuses, including mismanagement, waste, fraud,
and unethical behavior, and provide remedies for retalia-
tion.!*° Federal whistleblower laws, though imperfect, are
a useful model*! Such laws made it possible, for example,
for a group of EPA scientists to raise concerns recently
about directives they allegedly received to minimize
evidence of hazards related to certain chemicals.!®?

All states have whistleblower statutes that cover govern-
ment employees, but many have significant deficiencies.
As a seasoned whistleblower attorney notes, “There’s a
patchwork of protections across the states, making it diffi-
cult for whistleblowers to navigate. My colleagues and I
don'’t litigate under many state whistleblower laws if at all
possible because they are so weak, and some are more
traps than protections.”® Twelve states do not offer protec-
tions for disclosure of dangers to health, public safety, or
the environment. And 41 do not protect disclosures of
unethical conduct. Twenty-one states require whistleblow-
ers to make disclosures to state officials or their supervi-
sors before making disclosures elsewhere, which is
concerning because those in the whistleblower’s chain of
command may be biased or may even be implicated in the
misconduct at hand. Thirty-seven states’ laws do not
provide for personnel actions against managers who retal-
iate (see table 4 in the appendix).’®* Three states offer no
opportunities for a court challenge upon the exhaustion of
administrative remedies.!*

Despite these weaknesses, some of the abuses docu-
mented in this report were still uncovered by whistleblow-
ers. In Milwaukee, for instance, a health department
whistleblower violated the department’s policy banning
such communications to notify the city council about lead
contamination.!®® But other abuses came to light through
other channels.’” In many cases, stronger whistleblower
protections could have led to earlier discovery of miscon-
duct and potential mitigation of harms.

At a minimum, state whistleblower laws should

= protect any state employee, consultant, or other external
adviser or contractor who discloses misconduct related
to research, analysis, or the use of technical data and
other information, and define misconduct broadly;!*®

= protect disclosure of misconduct outside agencyreport-
ing lines, including to legislative bodies, as well as inde-
pendent inspectors general and similar watchdogs,
because agency leaders may be implicated in the
reported misconduct and therefore likely to retaliate
against whistleblowers;!*°

= provide remedies for retaliation, including back pay and
reinstatement;?°° and

= provide access to courts once administrative procedures
are exhausted.

>> Protect state employees whose jobs entail
the use of scientific and technical expertise
from politically motivated discharge.
State employees whose jobs entail the use of scientific
and technical expertise should have civil service protec-
tions. The federal government established such protec-
tions nearly 150 years ago to end political patronage,
ensure merit-based hiring, and protect career public
employees from political pressure, and many states
followed suit.2! Elements of a strong civil service law
include a stipulation that career government employees
be discharged only for cause, notice of the proposed
removal and an opportunity for the employee to challenge
the decision, and the opportunity to appeal and be made
whole in the event of unjustified discharge.202

Statutory job protections against arbitrary and polit-
ically motivated discharge enable experts at state agen-
cies to do their jobs. In recent decades, however,
lawmakers and state executives have curtailed not only
the types of state employees entitled to such job protec-
tions but the strength of those protections as well.2%®
For instance, following the weakening of civil service
protections in North Carolina in 2013, Gov. Pat McCrory
increased from 24 to 179 the number of professionals
at the North Carolina Department of Environment and
Natural Resources (DENR) exempt from civil service
protections.?%4

Improving protections against politically motivated
discharge for career experts in state agencies would foster
a culture in which politically motivated abuse is not toler-
ated. State lawmakers should enact job protections for
government scientists that include

= clear definitions of employees covered by civil service
laws, to include experts at state agencies;?%

® protection against removal for any reason other than
for cause, with “cause” clearly defined as deficiency in
work performance or personal conduct, following
progressive discipline;2°®

® written notice and an opportunity for the employee to
be heard, as well as a procedure for appealing adverse
employment actions before an independent review
board or commission;?*” and

= remedies for employees who have been wrongfully
discharged, including reinstatement and back pay.2%®

State executives and agencies can implement such job
protections through rules, regulations, and collective
bargaining with state employee unions.2*®
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Enforcement Mechanisms

>> Create executive branch watchdogs with
authority to investigate scientific integrity-
related issues at state agencies that engage

in evidence-based policymaking.

Inspectors general or other watchdogs should be granted
jurisdiction over agencies with science-based missions.
These watchdogs should have independent authority to
investigate allegations of political interference in scientific
research and data as well as retaliation against scientists,
recommend remedial action, and refer serious matters to
appropriate authorities.

Watchdogs have rooted out political interference in
research and data, keeping government accountable and
contributing to a culture of respect for evidence-based
policymaking. For instance, the state comptroller in New
York investigated the underreporting of nursing home
Covid-19 fatalities, and the Oregon Audits Division
brought to light misconduct at OFRIL.?° In the wake of the
lead contamination scandal at the Milwaukee Health
Department, local lawmakers created an office of inspec-
tor general.?!

But despite the important role that executive branch
watchdogs play in safeguarding science in the policymak-
ing process, the Association of Inspectors General’s
“Directory of State and Local Inspector General Agencies”
lists only eight states with inspectors general in agencies
charged with protecting public health, the environment,
or natural resources.?? It lists just 11 states with a central
inspector general’s office with jurisdiction over several
executive branch agencies.?®> Most states have auditors
charged with investigating misconduct in state agencies,
but they tend to be focused on misuse of government
funds.?

Twenty-three state legislatures have an office with the
authority to audit executive branch agencies.?® But as a
former senior Minnesota government official notes, “In
my experience, when the watchdog with oversight over
a state agency is in the legislature, it can be challenging
to not politicize strong oversight. The interbranch element
can complicate good management practices and can put
the emphasis on the initiation of the investigation rather
than its outcome. That can be at odds with the goal of
depoliticizing science.”?

With limited oversight options at the state level, some
scientists in state government have reported allegations
of abuse to federal inspectors general.?” But this is an
option only when federal law is implicated.

Experts who perform and use research at state agencies
must have an effective in-house avenue for reporting and
remedying misconduct, and executive branch watchdogs
must have the autonomy to act on allegations of miscon-
duct. [deally, inspectors general should be housed in each
agency because they gain familiarity with the agency’s

operations and substantive work. But with many state
governments facing budgetary concerns and some agen-
cies having small staffs, it may be more cost effective for
executive branch watchdogs to have jurisdiction over
more than one agency. If watchdogs lack the expertise
required to evaluate highly technical matters, they should
have the authority and resources to hire expert staff or
contract with impartial consultants and advisers.

Recommendations for
the Federal Government

The federal government plays a critical role in state
science-based policymaking, including by funding state
agencies and overseeing their work through federal
mandates and cooperative agreements, pursuant to which
federal agencies provide financial and other assistance to
local actors to address issues in their communities. Hence
Congress, the White House, and federal agencies have
many tools to safeguard from abuse the research and data
that state agencies use and produce.

>> Require state agencies to adhere to

scientific integrity principles when implementing
federal law, programs, and grants.

Congress should pass legislation requiring state govern-
ment partners in federal programs to adhere to scientific
integrity principles in work performed pursuant to federal
funding and mandates. For their part, federal agencies
should require state agencies to adhere to scientific integ-
rity principles in work performed pursuant to federal
funding, regulations, mandates, and other formal
arrangements.

Federal protections already extend to state-level scien-
tific research in some instances. For example, some
federal agencies require grant recipients to adhere to their
scientific integrity standards for work performed pursu-
ant to agency grants.?’® Institutions receiving funding
from the Public Health Service are required by regulation
to have written policies and procedures for addressing
research misconduct.?® The National Science Foundation
likewise requires its grant recipients to adhere to research
integrity standards.??® The federal government routinely
puts other conditions, such as auditing requirements, on
state agencies’ use of federal funding to help ensure that
those funds are used for their intended purposes.?? And
pursuant to federal workplace safety and health statutes,
28 states have created programs approved by the federal
Occupational Safety and Health Administration that
afford state government employees whistleblower
protections.???

A scientist who worked in the EPA’s Office of Chil-
dren’s Health Protection explains: “Requiring states to
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adhere to scientific integrity principles on federal proj-
ects would improve the quality of their work and prevent
those peddling junk science from getting another bite
at the apple at the state level after they’ve been discred-
ited at the federal level.”?2 And an administrative law
professor in Texas notes that federal standards could
improve the administration of state-level programs and
regulations by “creating the right incentives for a race to
the top, as is the case on substantive science-based poli-
cies like automobile standards, where many states follow
the lead of a pioneer.”??*

>> Require state agencies to make

publicly accessible the research and data

they produce and use pursuant to federal
programs and funding.

Public access to government-funded research and data is
important not only for scientific advancement but also for

public education and government accountability.??® The
federal government, by statute and executive action, should
require state agencies to make publicly available research
and data that they use and produce pursuant to federal
funding and when carrying out federal programs and
mandates. In the view of the former EPA scientist, “It’s
crucial that there be transparency around research and
data when state agencies are engaging in federal processes,
to ensure that actions states are taking are based on
high-quality information.”??¢ Appropriate exemptions
should be established to protect confidential data.

Federal requirements for state agencies to make research
and data publicly available would represent a modest
extension and streamlining of existing practices. Congress
and the White House already mandate that federal agen-
cies make it easy for the public to access and use govern-
ment data, and several states make a substantial amount
of data they collect and use publicly available.??’
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Conclusion

cience-based policymaking is critical to meeting the major challenges this

country will face in the 21st century. A recent survey found that the scientific

expertise, hard work, and compassionate policies of public health agencies across
the country were sources of a great deal of public trust in those agencies during the
Covid-19 pandemic. But the same survey showed that trust in these institutions eroded
due to politicization of science-based decision-making and the undue influence of
industries with financial stakes in decision-making.2

As the many episodes of abuse documented above
show, an environment at state agencies that is permis-
sive of politically and financially motivated suppression
and falsification of data and intimidation of experts
leaves the public at risk of grave harm from the major
challenges ahead — from future public health threats

to extreme weather to environmental hazards and
much more. Now is the time to repair the damage
caused by abuses of power and to strengthen state
agencies’ capacity to engage in science-based policy-
making, so that they are ready to meet future challenges
and crises.
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Appendix

TABLE 1

Laws Requiring State Agencies to Use the Best Available Science

STATE STATUTE

Alabama Ala. Code § 1-2-43 (2021)

California Cal. Fish & Game Code § 2820 (West 2002)
Colorado Colo. Rev. Stat. Ann. § 25-7-103.5 (West 2022)

Connecticut
Georgia
Louisiana
Massachusetts
Michigan
Montana
Nevada

New Hampshire
New Jersey
New Mexico
New York
Oregon

Rhode Island
Tennessee
Texas

Utah

Virginia
Washington
Wyoming

Conn. Gen. Stat. Ann. § 26-141b (West 2011)

Ga. Code Ann. § 12-5-546.2 (West 2015)

La. Stat. Ann. § 38:3306 (West 2021)

Mass. Gen. Laws Ann. ch. 21N, § 1 (West 2021)
Mich. Comp. Laws Ann. § 324.20120a (West 2018)
Mont. Code Ann. § 50-20-104 (West 2023)

Nev. Rev. Stat. Ann. § 533.024 (West 2017)

N.H. Rev. Stat. Ann. § 142-A:2 (2011)

N.J. Stat. Ann. § 24:4A-9 (West 2019)

N.M. Stat. Ann. § 72-14A-5 (West 2023)

N.Y. Envtl. Conserv. Law § 75-0105 (McKinney 2020)
Or. Rev. Stat. Ann. § 496.164 (West 1993)

R.l. Gen. Laws Ann. § 42-6.2-5 (West 2014)

Tenn. Code Ann. § 11-11-202 (West 2016)

Tex. Water Code Ann. § 36.0015 (West 2015)

Utah Code Ann. § 19-2a-102 (West 2021)

Va. Code Ann. § 2.2-220.5 (West 2022)

Wash. Rev. Code Ann. § 36.70A.172 (West 2010)
Wyo. Stat. Ann. § 11-5-120 (West 2021)

Note: The statutes included in this table are a representative sample of laws in the states with best available science statutes.
Source: Brennan Center and Union of Concerned Scientists research.
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TABLE 2

Laws Requiring Disclosure of Conflicts of Interest or Financial Investments

STATE STATUTE NOTES
Alabama Code of Ala. § 36-25-14 (2015)
Alaska Alaska Stat. Ann. § 39.52.150 (West 1986),
§ 39.52.210 (West 1998)
Arizona Ariz. Rev. Sat. Ann. § 38-503 (1987), § 38-509
(1978)
Arkansas Ark. Code Ann. § 21-8-203 (West 2005)
California Cal. Gov't Code § 87202 (West 2022) Covering elected and appointed officials, which
includes many state commission officers
Colorado Colo. Rev. Stat. Ann. § 24-6-202 (West 2022)

Connecticut
Delaware
Florida

Georgia
Hawaii

lllinois

Indiana
lowa
Kansas
Kentucky
Louisiana
Maine
Maryland

Massachusetts

Michigan

Minnesota
Mississippi
Missouri
Montana
Nebraska

Conn. Gen. Stat. Ann. § 1-83 (West 2021)
Del. Code Ann. tit. 29, § 5806 (West 2007)

Fla. Stat. Ann. § 112.3144 (West 2023),
§ 112.3143 (West 2013)

Ga. Code Ann. § 45-10-26 (West 2011)
Haw. Rev. Stat. Ann. § 84-17 (West 2023)

Ill. Const. art. XllI, § 2 (West, Westlaw through
Nov. 2022 amendments)

Ind. Code Ann. § 4-2-6-8 (West 2021)

lowa Code Ann. § 68B.35 (West 2017)

Kan. Stat. Ann. § 75-4302a (West 1998)

Ky. Rev. Stat. § 11A.050 (West 2021)

La. Stat. Ann. § 42:1124

Me. Rev. Stat. Ann. tit. 5, § 19 (West 2022)

Md. Code Ann., Gen. Provis. § 5-601 (West 2018)

Mass. Gen. Laws Ann. ch. 268A, § 6(a)
(West 2009)

Mich. Const. art. IV, § 10 (West, Westlaw through
Nov. 2022 amendments)

Minn. Stat. Ann. § 10A.09 (West 2021)
Miss. Code Ann. § 25-4-25 (West 2008)
Mo. Ann. Stat. § 105.483 (West 2019)
Mont. Code Ann. § 2-2-131 (West 2005)

Neb. Rev. Stat. Ann § 49-1493 (West 2016),
§ 49-1495 (West 2003)

§ 112.3144: Covering elected public officers
§ 112.3143: Requiring disclosure when state officer
abstains from vote due to financial conflict of interest

Requiring statement of economic interests for holders
of state offices and members of commissions and
boards

Covering elected officials

Requiring governor, lieutenant governor, secretary of
state, and attorney general to file annual financial
disclosure report

(continued on next page)
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TABLE 2

(continued from previous page)

Laws Requiring Disclosure of Conflicts of Interest or Financial Investments

STATE

STATUTE

NOTES

Nevada

New Hampshire

New Jersey

New Mexico

New York
North Carolina
North Dakota

Ohio

Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont

Virginia
Washington
West Virginia
Wisconsin

Wyoming

Nev. Rev. Stat. Ann. § 281A.420 (West 2017)

N.H. Rev. Stat. Ann. § 15-A:3 (2006), § 21-0:9
(2010), § 21-0:11 (2010)

N.J. Stat. Ann. § 24:61-26 (West 2021)

N.M. Stat. Ann. § 10-16-3 (West 2011), § 53-7B-8
(West 2009)

N.Y. Pub. Off. Law § 73-a (West 2022)
N.C. Gen. Stat. Ann. § 138A-36 (West 2019)

N.D. Cent. Code Ann. § 44-04-22 (West 1995),
§ 61-02-04.1 (West 2007)

Ohio Rev. Code Ann. § 102.02 (West 2021)
Or. Rev. Stat. Ann. § 244.050 (West 2023)
65 Pa. Cons. Stat. Ann. § 1104 (West 1998)
R.l. Gen. Laws Ann. § 36-14-6 (West 1987)
S.C. Code Ann. § 8-13-700(B) (2011)

S.D. Codified Laws § 3-1A-1 (1974)

Tenn. Code Ann. § 8-50-501 (West 2022)
Tex. Gov't Code § 572.058 (West 1993)
Utah Code Ann. § 67-16-7 (West 2018)

Vt. Stat. Ann. tit. 3, § 1211 (West 2022), § 1212
(West 2021)

Va. Code Ann. § 2.2-3114 (West 2018)

Wash. Rev. Code Ann. § 42.17A.710 (West 2020)
W. Va. Code Ann. § 6B-2-6 (West 2017)

Wis. Stat. Ann. § 19.43 (West 2022)

Wyo. Stat. Ann. § 6-5-118 (West 2015)

§ 15-A:3: Requiring disclosure of financial interests by
certain government officials

§ 21-0:9: Requiring disclosure of conflicts of interest
for waste management council

§ 21-0:11: Same for air resources council

Requiring appointees and employees of cannabis
commission to file financial disclosure statements

Requiring disclosure of interests for personnel at
research applications center

§ 44-04-22: Covering persons acting in a legislative or
quasi-legislative or judicial or quasi-judicial capacity
for a political subdivision of the state

§ 61-02-04.1: Covering members of water commission

Note: The statutes included in this table are a representative sample of laws in the states with laws requiring disclosure of conflicts of interests
or financial investments. Idaho's government ethics statute was repealed, although certain unethical conduct by public servants is subject
to criminal penalties. Idaho Code Ann. §§ 59-701-706 (repealed 2015); § 18-1359 (West 2016). Oklahoma'’s ethics laws were also repealed.

Okla. Stat. tit. 74, § 1401 (repealed 1982); Okla. Stat. tit. 74, § 4246 (repealed 1995).

Source: Brennan Center and Union of Concerned Scientists research.

23 Brennan Center for Justice /7 Union of Concerned Scientists

Safeguarding Science in State Agencies



TABLE 3

Laws Requiring Recusal or Divestment

STATE STATUTE NOTES

Alabama Code of Ala. § 36-25-5 (2000) Prohibiting use of official position for personal gain

Alaska Alaska Stat.§ 39.52.210(b)(1)—-(2) (West 1998), Providing for recusal and divestment

§ 39.52.410(a)(2) (West 1986)

Arizona Ariz. Rev. Sat. Ann. § 38-508 (1978) Recusal, but allowing employing agency to act upon
disclosure of conflicts if recusal would prevent agency
from acting as required by law

Arkansas Ark. Code Ann. § 21-8-1001 (West 2001) Prohibiting participation by member of state board or
commission in decisions in which the member has a
pecuniary interest

California Cal. Gov't Code § 87100 Prohibiting participation in decisions in which
personnel have financial interest

Colorado Colo. Rev. Stat. Ann. § 24-18-105(2) § 24-18-110: Instructing government personnel not to

Connecticut

Delaware

Florida

Georgia

Hawaii

lllinois

Indiana
lowa

Kansas

Kentucky

Louisiana

Maine

(West 2012), § 24-18-110 (West 1991)

Conn. Gen. Stat. Ann. § 1-85 (West 1989),
§ 1-86 (West 2005)
Del. Code Ann. tit. 29, § 5805 (West 1998)

Fla. Stat. Ann § 112.3143 (West 2013)

Ga. Stat. Ann. § 45-10-22 (West 1984),

§ 45-10-23 (West 1985)

Haw. Rev. Stat. Ann. § 84-14 (West 2019)

51ll. Comp. Stat. 420/3A-35 (West 2003)

Ind. Code Ann. § 4-2-6-9(b)(1)(A) (West 2015)

lowa Code Ann. § 68B.2A (West 2009)
Kan. Stat. Ann. § 46-286 (West 1984)

Ky. Rev. Stat. § 11A.030 (West 1992)

La. Stat. Ann. § 42:1112 (West 2018)
Me. Rev. Stat. Ann. tit. 5, § 18 (West 2021)

“acquire or hold an interest” in business affected by
decisions over which they have “substantive
authority,” but treating disclosure of conflict of interest
by some government personnel as affirmative defense

Recusal

Recusal, except when there is no provision for
delegation, provided that conflict is disclosed

Prohibiting state public officers from voting on
matters that would “inure” to their special private gain
or loss without disclosure of such interest

§ 45-10-22: Prohibiting public officials from
transacting business with state agencies

§ 45-10-23: Same for public employees

Prohibiting official actions directly affecting, inter alia,
substantial financial interests, with exception for
department head who cannot disqualify self

Prohibiting certain appointees from having contracts
or pecuniary interests therein related to government
entity where they serve

Recusal
Recusal

Prohibiting participation by state officers or
employees in the licensure, inspection, administration,
or enforcement of any regulation or in any contract
with any outside organization with which the officer or
employee holds a position

Laying out factors to consider in deciding whether to
recuse

Recusal

Recusal, but allowing participation in limited
circumstances if conflict is disclosed

(continued on next page)
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TABLE 3

(continued from previous page)

Laws Requiring Recusal or Divestment

STATE STATUTE NOTES
Maryland Md. Code Ann., Gen. Provis. § 5-501 Recusal, but allowing participation in limited
(West 2021) circumstances
Massachusetts Mass. Gen. Laws Ann. ch. 268A, § 6 Recusal
Michigan Mich. Comp. Laws Ann. § 15.342 (West 1984) Prohibiting participation by public officers or
employees in governmental decisions regarding
business entities in which the officer or employee has
a personal or financial interest
Minnesota Minn. Stat. Ann. § 43A.38 Subd. 7 (West 2009) Recusal, but allowing participation if not possible to
reassign and conflict is disclosed
Mississippi Miss. Code Ann. § 25-4-119 (West 1990) Prohibiting pecuniary benefit
Missouri Mo. Ann. Stat. § 105.454 (West 2014), Recusal
§105.462 (West 1998)
Montana Mont. Code Ann. § 2-2-105(4) (West 1995), § 2-2-131: Allowing participation in decision-making so
§ 2-2-131 (West 2005) long as conflicts are disclosed
Nebraska Neb. Rev. Stat. Ann § 49-1499.02 (West 2020) Recusal except if participation is legally required
Nevada Nev. Rev. Stat. Ann. § 281A.420 Requiring recusal only in “clear cases” of a conflict of

New Hampshire

New Jersey

New Mexico
New York

North Carolina

North Dakota

Ohio

Oregon
Pennsylvania
Rhode Island

South Carolina
South Dakota
Tennessee

Texas

Utah

N.H. Rev. Stat. Ann. § 21-G:22 (2016)

N.J. Stat. Ann. § 52:13D-23(e)(1), (4)
(West 2008)

N.M. Stat. Ann. § 10-16-4(B) (West 2011)
N.Y. Pub. Off. Law § 74(2) (West 2016)

N.C. Gen. Stat. Ann. §§ 138A-36(b), 138A-38,
138A-39 (West 2019)

N.D. Cent. Code Ann. § 44-04-22

Ohio Rev. Code Ann. § 102.04 (West 1980)
Or. Rev. Stat. Ann. § 244.120 (West 1993)
65 Pa. Cons. Stat. Ann. § 1103(j) (West 1998)

R.l. Gen. Laws Ann. § 36-14-5(f)(2)
(West 2005)

S.C. Code Ann. § 8-13-700(B)(4)—-(5), (C)
S.D. Codified Laws §§ 3-23-3, 3-23-3.1(2017)
Tenn. Code Ann. § 8-50-501 (West 2022)
Tex. Gov't Code § 572.058(a)

Utah Code Ann. § 67-16-8(1) (West 2018)

interest
Recusal

Prohibiting participation in matters where there is a
conflict of interest

Recusal with option of waiver
Prohibiting conflicts of interest

Recusal with option for waiver, divestment

Recusal, unless majority of body gives consent to
participate

Recusal
Recusal, except when necessary to maintain a quorum
Recusal, except when necessary to maintain a quorum

Recusal

Recusal, with option to create blind trust

Allowing participation after disclosure

Requiring recusal for members of boards of state
agencies

Allowing participation in transactions between state
and business entity in which personnel have
substantial interest if that information has been
disclosed

(continued on next page)

25 Brennan Center for Justice /7 Union of Concerned Scientists

Safeguarding Science in State Agencies



TABLE 3 (continued from previous page)

Laws Requiring Recusal or Divestment

STATE STATUTE NOTES
Vermont Vit. Stat. Ann. tit. 3, § 1203(a)(2), (b)(4), (c) Recusal, with option for waiver
(West 2022)
Virginia Va. Code Ann. § 2.2-3112 (West 2017) Recusal from transactions except when necessary to
maintain a quorum
Washington Wash. Rev. Code Ann. § 42.52.030 (West 2005) Prohibiting participation by state officers or

employees in transactions between the state and
entities with which the officer or employee has a
beneficial interest

West Virginia W. Va. Code Ann. § 6B-2-5(d)(3) (West 2018) Requiring recusal for contracts, with option for waiver

Wisconsin Wis. Stat. Ann. § 19.46 (West 2016) Prohibiting public officials from taking official action
affecting matters in which they have a substantial
financial interest

Wyoming Wyo. Stat. Ann. § 6-5-106(b) (West 1982) Recusal

Note: The statutes included in this table are a representative sample of laws in the states with laws requiring recusal or divestment. As noted in
table 2, Idaho and Oklahoma are the only states with no such laws.
Source: Brennan Center and Union of Concerned Scientists research.
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TABLE 4

States That Lack Adequate Whistleblower Protection Laws

NO PROTECTION FOR NO PROVISIONS FOR
HEALTH/SAFETY/ NO PROTECTION FOR PERSONNEL ACTIONS
ENVIRONMENTAL DISCLOSURES OF REQUIRED DISCLOSURE AGAINST RETALIATORY
STATE DISCLOSURES UNETHICAL CONDUCT UP CHAIN OF COMMAND MANAGERS
Alabama X
Alaska X X X
Arizona X
Arkansas X X
California X X
Colorado X X
Connecticut X
Delaware X X
Florida X X
Georgia X X X X
Hawaii X X X
Idaho X X X X
Illinois X X
Indiana X X X
lowa X X
Kansas X X
Kentucky X X
Louisiana X X
Maine X X X
Maryland X X
Massachusetts X X X
Michigan X X
Minnesota X X
Mississippi X X
Missouri
Montana X X X
Nebraska X X
Nevada X X X
New
Hampshire X X
New Jersey X X
New Mexico X X X
New York X X X
North Carolina X X
North Dakota X X X

(continued on next page)
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TABLE 4 (continued from previous page)

States That Lack Adequate Whistleblower Protection Laws

NO PROTECTION FOR

HEALTH/SAFETY/
ENVIRONMENTAL

NO PROTECTION FOR

DISCLOSURES OF

NO PROVISIONS FOR
PERSONNEL ACTIONS

REQUIRED DISCLOSURE AGAINST RETALIATORY

STATE DISCLOSURES UNETHICAL CONDUCT UP CHAIN OF COMMAND MANAGERS
Ohio X X X X
Oklahoma X X

Oregon X X
Pennsylvania X

Rhode Island X X X
South Carolina

South Dakota X X X
Tennessee X X X
Texas X X X
Utah X X
Vermont X X
Virginia X
Washington X X

West Virginia

Wisconsin X X

Wyoming X X X

Source: Public Employees for Environmental Responsibility, "Whistleblower Report Cards by State,” accessed June 15, 2023,
https://peer.org/resource-center/state-whistleblower-report-cards/.
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public health agencies, in apparent recognition of the particular risks
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heightened ethics safeguards omit many other government bodies
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e.g., La. Stat. Ann. § 42:1124 (West 2017) (requiring financial
disclosures for certain personnel at departments of health,
environmental quality, and natural resources, among other
agencies); Neb. Rev. Stat. Ann § 49-1499.06 (West 2002) (recusal
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§ 38-168 (West 2007) (defining conflict of interest for members of
boards appointed by State Board of Health as “includ[ing] financial,
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present the appearance of compromising the judgment of a member
in the performance of his or her duties”); Nev. Rev. Stat. Ann. §
701.150 (West 2001) (preventing “any conflict of interest relating to
the performance of ... duties” for Office of Energy, a higher standard
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conflicts of interest and recusal at state research applications
center); N.Y. Envtl. Conserv. Law § 17-0827 (McKinney 1973)
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from receiving significant income from permit holders in the state
pollutant discharge elimination system); N.C. Gen. Stat. Ann. §
143B-283 (West 2015) (granting governor authority to impose
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Management Commission); N.D. Cent. Code Ann. § 38-14.1-38 (West
1981) (conflict of interest law for employees of Surface Mining
Commission); N.D. Cent. Code Ann. § 61-02-04.1 (West 2007) (more
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Ohio Rev. Code Ann. § 1513.04 (West 1980) (conflict of interest law for
public employees working on coal and other surface mining
regulation); 71 Pa. Cons. Stat. Ann. § 510-28 (West 1982) (conflict of
interest law for employees of Department of Environmental
Resources regarding coal, oil, and gas extraction); S.D. Codified Laws
§ 1-16A-6 (1972), § 1-16H-12 (2004) (recusal required for members of
South Dakota Health and Educational Facilities and Science and
Technology Authorities); and W. Va. Code Ann. § 22B-1-11 (West 1994)
(recusal required for members of State Environmental Board). Cf.
N.J. Stat. Ann. § 52:13D-19.1 (West 1991) (more relaxed ethics law for
state contracts and agreements for the development of scientific or
technological discoveries or innovations).
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Stat. Ann. § 38-510(B) (requiring forfeiture of public office); Ark. Code
Ann. § 21-8-1004(a) (West 2001) (allowing removal of state board or
commission members); Cal. Gov't Code § 91003.5 (West 2022)
(disciplinary action, including dismissal); Conn. Gen. Stat. Ann. §
1-89(b) (West 2018) (permitting discipline); Del. Stat. Ann. tit. 29, §
5810(d)(2) (West 1995); Fla. Stat. Ann. § 112.317(1)(b)(1)—(5) (West
2023); Ga. Code Ann. §§ 45-10-28(a)(1)(A), (c)(3) (West 2012); Haw.
Rev. Stat. Ann. § 84-33 (West 1972); Idaho Code Ann. § 18-1360 (West
1990) (forfeiture of office); 5 lll. Comp. Stat. 430/50-5(f) (West
2017); Ind. Code Ann. § 4-2-6-12(5)—(7) (West 2006); lowa Code Ann.
§ 68B.32D(1)(e)—(f) (West 2006) (allowing ethics board to
recommend removal or suspension); Kan. Stat. Ann. § 46-243(a)
(West 2010); Ky. Rev. Stat. Ann. § 11A.990(1) (West 2000) (forfeiture
of employment); La. Stat. Ann. § 42:1153(B) (West 2012); Md. Code

Ann., Gen. Provis. § 5-904(1) (West 2014) (removal or other
disciplinary action); Mich. Comp. Laws Ann. § 15.308 (West 1968);
Miss. Code Ann. § 25-4-109 (West 2008) (authority to recommend
personnel actions); Minn. Stat. Ann. § 43A.39 (West 2004)
(disciplinary action); Mo. Ann. Stat. § 105.492 (West 1999)
(suspension and removal); Mont. Code Ann. § 2-2-136(3)(C) (West
2019) (disciplinary action); Nev. Rev. Stat. Ann. §§ 281A.785-
281A.790 (West 2017) (job penalties); N.H. Rev. Stat. Ann. §
21-G:31(Il)(d) (2019); N.J. Stat. Ann. § 52:13D-23(d); N.M. Stat. Ann.
§10-16-14(D) (West 2020); N.Y. Pub. Off. Law § 74 (McKinney 2016);
N.C. Gen. Stat. Ann. § 138A-45 (West 2019) (letter of reprimand,
explanation, or education); N.D. Cent. Code Ann. § 44-11-01 (West
2013) (granting governor power to remove state officials); Ohio Rev.
Code Ann. §102.99(C) (West 2023) (forfeiture of employment); Or.
Rev. Stat. Ann. § 244.350(5) (West 2019); 65 Pa. Cons. Stat. Ann. §
1109(d) (West 1998) (discipline); 36 R.l. Gen. Laws Ann. § 36-14-14
(West 1992) (removal from office); S.C. Code Ann. § 8-13-780(D)
(1992); S.D. Codified Laws § 3-23-5 (West 2017) (removal from office
and disgorgement); Tenn. Code Ann. § 8-17-106(b) (West 2007) (“The
ethics commission shall .. . refer [its] findings and recommendations
for appropriate action to the appropriate official with supervisory
authority over the person.”); Tex. Gov't Code § 572.051(b) (West
2007), § 572.058(b); Utah Code Ann. § 67-16-12(1) (West 2000), §
67-16-14(1) (West 1989); Va. Code Ann. § 2.2-3122 (West 2001); Wash.
Rev. Code Ann. § 42.52.520(1) (West 1994); W. Va. Code § 6B-2-10
(West 2017); Wis. Stat. Ann. § 19.58 (West 1999) (acknowledging
power to impeach and discipline); and Wyo. Stat. Ann. § 6-5-113 (West
2000).

180 Code of Ala. § 36-25-4.2 (2010) (requiring certain personnel to
participate in training once every four years); Cal. Gov't Code §
11146.1 (West 1998) (offering training semiannually); Conn. Gen. Stat.
Ann. § 1-81(a)(5) (West 2021) (annual training); Fla. Stat. Ann.
§112.3142 (West 2023) (annual training for constitutional officers);
Haw. Rev. Stat. Ann. § 84-42 (West 2023) (training for certain
personnel every four years); 5 lll. Comp. Stat. 430/5-10 (West 2017)
(annual ethics training); La. Rev. Stat. Ann. § 42:1170 (West 2014)
(annual training for certain senior officials); Md. Code Ann., Gen.
Provis. Ann. § 5-205(d) (West 2021) (training for public officials);
Mass. Gen. Laws Ann. ch. 268A, § 28 (West 2009) (online training);
N.J. Stat. Ann. § 52:13D-21.1 (West 2006) (annual training); N.M. Stat.
Ann. § 10-16-13.1 (West 2020) (annual training); N.Y. Exec. Law §
94(8) (West 2023) (training every two years); N.C. Gen. Stat. Ann. §
138A-14 (West 2019) (same); Or. Rev. Stat. Ann. § 184.370 (West
2016) (training for certain personnel); Tenn. Code Ann. § 3-6-112
(West 2008) (annual training for supervisory personnel); Tex. Gov't
Code Ann. § 571.071 (West 2021); Va. Code Ann. § 30-356(7) (West
2020); Vt. Stat. Ann. tit. 3, § 1205 (West 2022) (training every three
years); Wash. Rev. Code Ann. § 42.52.365(2) (West 2013) (training
encouraged every three years); and W. Va. Code § 6B-2-5b (West
2005) (training every four years).

181 Oklahoma Ethics Commission, Oklahoma Ethics Law, a
Compilation of: Constitutional Provisions, Statutes, Ethics Rules,
November 1,2022, https:/www.ok.gov/ethics/documents/
2022%20Ethics%20COMPILATION%20v2022.2pf.pdf; and Tenn. Code
Ann. § 8-17-103(a) (West 2016). See also Tex. Gov't Code § 572.051(c).

182 To ensure the continuing utility of financial disclosure
requirements, disclosure thresholds should be indexed to inflation,
and the categories of holdings required to be disclosed should
account for evolving ways in which assets are held. See Preet Bharara
et al., Proposals for Reform, National Task Force on Rule of Law &
Democracy, 2018, 5-6, https:/www.brennancenter.org/sites/
default/files/publications/TaskForceReport_2018 09 .pdf.

183 See Exec.Order No. 13,989, § 2, 86 Fed. Reg. 7029 (January 25,
2021) (requiring appointees to refrain from participating “in any
particular matter involving specific parties that is directly and
substantially related to [their] former employer or former clients,
including regulations and contracts” for two years); and Exec. Order
No.13,490, § 2,3 C.F.R.193 (2009) (same). See also Md. Code Ann.,
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Gen. Provis. § 5-501(a-1)(2) (requiring former lobbyists to abstain
from cases, contracts, and other specific matters involving former
clients for one year); Ohio Rev. Code Ann. § 102.03 (West 2023)
(post-employment restrictions); Or. Stat. Ann. § 244.045 (West 2021)
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