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Government Power

In the wake of President Donald Trump’s

bombing and regime-change operation

in Venezuela, administration

officials [link-1]  and lawmakers

supporting the action have defended its

legality. Some have analogized Trump’s

operation to previous uses or threats of

military force, most notably President

George H.W. Bush’s 1989 invasion of

Panama. Others have suggested that

the criminal indictment of Venezuelan

President Nicolás Maduro justified the

use of military force. Neither of these

arguments holds water.

As a baseline, the Constitution gives

Congress, not the president, the power

to declare war. The Constitution

additionally gives Congress the power

to create and regulate the military. As

far back as 1801, the Supreme Court

said [link-2]  that the Constitution vests

in Congress the “whole powers of war”

— or the sole prerogative to decide

when, where, and against whom to use

offensive force. At the same time,

delegates at the Constitutional

Convention recognized that the

president, as commander in chief,

would have an inherent power to “repel
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sudden attacks [link-3] ” or the right to

use defensive force when the nation

comes under immediate threat and

Congress has yet to debate and

authorize a response.

Presidents have not always respected

this balance of constitutional power.

Especially since the Cold War, some

have pushed the limits of what they can

construe as “defensive” force. The 1989

invasion of Panama — undertaken just

over a year before Bush sought

congressional authorization for the Gulf

War [link-4]  — was one such overreach.

With a force of nearly 30,000 troops,

and without asking for Congress’s

blessing, he took action to topple the de

facto government of Panama under

General Manuel Noriega and brought

the deposed leader to the United States

for prosecution on drug trafficking,

racketeering, and money laundering

charges.

Despite its facial similarities to Trump’s

regime-change operation, the invasion

of Panama was fundamentally different:

At its core was a genuine claim of self-

defense, albeit one widely considered to

be disproportionate to the degree of

force used. Five days before Bush’s

invasion, Noriega had requested and

received [link-5]  from Panama’s

legislature a declaration of a “state of

war” with the United States.

Panamanian forces shortly thereafter

began harassing U.S. servicemembers

and other citizens [link-6] , killing a

Marine and severely injuring others in

Panama City. These provocations

escalated years of tensions between the

two nations, which had included

Panamanian armed incursions [link-7]

onto U.S. military facilities established

under the Panama Canal Treaties and

standoffs [link-8]  with Panamanian

forces. It was these actions, rather than

the existence of criminal charges

against Noriega, that Bush cited as the

legal basis for the invasion.

The day after the invasion, Bush

reported to Congress [link-9]  that he

had acted in self-defense because it

was “clear that the lives and welfare of

American citizens in Panama were

increasingly at risk” and that the “safe

operation of the Panama Canal” and

implementation of the Panama Canal

Treaties were in “serious jeopardy.”
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Congress reacted favorably, having long

debated potential responses to the

simmering tensions with the Noriega

regime. Lawmakers had previously

enacted legislation [link-10]  urging the

administration to pursue diplomatic

measures for effecting regime change,

and the Senate had passed non-binding

language calling for the use of military

options.

Trump’s operation in Venezuela is a

stark departure from the Panama case.

Venezuela has not declared a state of

war with the United States. Nor has

Venezuela perpetrated an armed

invasion or incursion against U.S.

territory or military facilities. In the

context of Trump’s invocation of the

Alien Enemies Act of 1798, a wartime

law, U.S. courts [link-11]  have

overwhelmingly rejected [link-12]  the

administration’s argument that

Venezuela has committed these acts of

aggression.

Nor has Congress signaled support for

a regime-change operation in

Venezuela. Quite the opposite. In recent

weeks, lawmakers raised concerns

about a potential regime-change war on

the horizon. Invoking the War Powers

Resolution of 1973, they pressed for a

vote to withdraw from ongoing or

imminent hostilities in the Caribbean.

Administration officials were able to

defeat these efforts in part by

reassuring lawmakers that Trump

lacked the legal authority to conduct

land strikes without congressional go-

ahead.

Finally, the administration’s suggestion

that Maduro’s indictment served as the

basis for its military attack is as

baseless as it is dangerous. There is no

precedent for treating criminal charges

as an authority for bombing a foreign

country and using military force to

capture a head of state. (As noted

above, arresting Noriega was not the

legal basis for the military operation in

Panama.) There are U.S. criminal

charges pending against individuals in

countries around the world. If the mere

existence of these charges unlocked

exceptional war powers, that would

negate the Constitution’s careful

allocation of war powers and place the

solemn decision to go to war almost

entirely in the hands of the executive.
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In our constitutional system, decisions

about the use of force must be made

democratically and accountably, not

behind closed doors based on

misinterpretations of history and the

law. Congress has a duty to the public

and to the Constitution to reject this

unprecedented usurpation of its war

powers.
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