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Chair Jackson Lee, Ranking Member Biggs, and members of the Subcommittee, 

thank you for inviting me to testify regarding domestic terrorism in the United States. 
The deadly January 6, 2021 attack on the U.S. Capitol has raised attention to the 
persistent problem of white supremacist and far-right violence in this country. This 
attack, which left 5 people dead, including a U.S. Capitol police officer, was explicitly 
intended to prevent Congress from certifying the electoral college votes in the 2020 
presidential election, and therefore clearly meets the statutory definition of domestic 
terrorism.1 Two more U.S. Capitol police officers also lost their lives to suicide in the 
aftermath of the attack. We mourn these losses. 

 
The failure of federal law enforcement to properly prepare for the attack on the 

Capitol is an indictment of the law enforcement intelligence enterprise that the Justice 
Department and Department of Homeland Security built since the al Qaeda attacks of 
September 11, 2001. The Justice Department prioritizes “international terrorism” 
investigations, which in practice primarily target Muslims, over “domestic terrorism” 
investigations, which do not. International terrorism investigations often involve 
aggressive monitoring and infiltration of Muslim, Arab, Middle Eastern, South Asian, 
and African American communities to pre-emptively identify and selectively 
prosecute “radicalized” individuals who might express opposition to U.S. foreign 
policies or support for groups the U.S. designates as foreign terrorist organizations, 
but have not previously attempted to commit violent acts.  The federal government’s 
“domestic terrorism” efforts, on the other hand, investigate and prosecute only a small 
percentage of the violent acts actually committed by white supremacists and other 
far-right militants, including violence committed in public at rallies all across the 
country over the last four years. It is unknown how much this violence has risen 
compared to previous years, however, as no government entity has taken 
responsibility for documenting these attacks, or the fatalities that result, in an 
objective and comprehensive manner.  

 
Congress Established a Robust Framework to Prosecute Domestic Terrorism 
 
Fortunately, Congress has already done the work necessary to provide federal law 

enforcement with all the tools it needs to properly address white supremacist and far-
right militant violence. I know because I worked successful domestic terrorism 
investigations as an FBI undercover agent in the 1990s, seizing illegal weapons, 
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solving bombings and hate crimes, and preventing future acts of violence. And these 
tools remain effective. Justice Department records over the last decade indicate it 
prosecutes twice as many domestic terrorism cases as international terrorism cases, 
using just one-fifth the investigative resources.2 The problem is not a lack of authority. 
I documented the 52 federal crimes of terrorism that apply to domestic acts, and 
dozens of other civil rights, organized crime, violent crime, and conspiracy statutes 
that prosecutors regularly use in domestic terrorism cases for a 2018 Brennan Center 
report, “Wrong Priorities for Fighting Terrorism” (see attachment).3 The problem is 
that the Justice Department and FBI choose not to prioritize the investigation and 
prosecution of white supremacist and far-right violence as a matter of policy and 
practice. They do not even collect accurate data regarding such attacks.  

 
Instead, the Justice Department and FBI use their domestic terrorism authorities 

most aggressively against groups that are far less violent and rarely, if ever, commit 
fatal attacks, such as environmentalists, animal rights activists, peace activists, anti-
racism activists, and most recently, anti-fascists.4 The Justice Department’s failed 
attempt to prosecute more than 200 anti-Trump activists who were near where some 
windows were broken during the 2017 Disrupt J20 post-inauguration protests stands 
in sharp contrast to the relative handful of federal arrests arising from more than four 
years of far-right rioting across the country where counter-protesters, journalists, and 
police officers have been beaten, maced, stabbed, run over, shot, and killed.5 Recent 
reporting indicates that the Trump administration’s efforts to brand “antifa” as a 
terrorist threat distracted the FBI from investigations into violent attacks by white 
supremacists and far-right militants.6 Giving the Justice Department more power 
without increased accountability is a recipe for abuse. Unfortunately, the Justice 
Department and FBI have thwarted congressional and public efforts to obtain basic 
data regarding their use of domestic terrorism resources. 

 
Congress Needs Accurate Data to Enact Sound Policies 
 
Organized white supremacist violence has posed an enduring threat in the United 

States since its founding, but the Justice Department does not collect or publish data 
that measures the true nature or scope of this problem. Though white supremacist 
and far-right militant attacks represent just a tiny proportion of the violence that 
takes place in the U.S. each year, these crimes demand extra attention because they 
pose a persistent threat to vulnerable communities, particularly communities of color, 
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immigrants, LGBTQ people, women, the disabled, and religious minorities. White 
supremacists and far-right militants also kill law enforcement officers more often 
than other groups the FBI categorizes as domestic terrorists.7 Moreover, the organized 
nature of the groups that often commit this violence enables them to quickly replace 
any member who is arrested and incarcerated, and continue committing further acts 
of violence after any previous crime is successfully prosecuted. 

 
Congress has repeatedly made clear its intent for the Justice Department to 

investigate and prosecute these crimes. In 1871, Congress passed what was arguably 
the first domestic terrorism law, the Ku Klux Klan Act.8 It later passed five federal 
hate crimes statutes to address the bias crimes that many white supremacists 
commit, and 52 terrorism laws that apply to domestic acts. It passed organized crime, 
violent crime, and conspiracy statutes that the Justice Department can and does use 
effectively at times, to prosecute violent white supremacist gangs. These statutes all 
impose substantial penalties for violations. Congress also funded 200 FBI Joint 
Terrorism Task Forces all across the country, which are designed to leverage state 
and local laws in the pursuit of terrorists, when federal prosecution, for whatever 
reason, is unwarranted. All the necessary tools already exist. 

 
What the Justice Department has refused to do thus far, however, is to properly 

prioritize these investigations by producing a comprehensive national strategy to 
combat white supremacist and far-right militant violence, or even to collect accurate 
data about these attacks across all its programs.  

 
Indeed, the multiple pathways Congress has provided to prosecute white 

supremacist and far-right militant violence inadvertently gave the Justice Department 
a way to obscure the true nature of the threat. If a white supremacist murders 
someone, the FBI could consider the crime an act of domestic terrorism, a hate crime, 
or simply a violent crime. If the FBI categorized it as domestic terrorism, the case 
would be treated as a top priority (though second in the counterterrorism program to 
international terrorism), and would be well-resourced and robustly investigated.  

 
If the victim belonged to a protected class, the FBI could categorize the murder as 

a hate crime, a type of civil rights violation which is the bureau’s fifth priority. FBI 
hate crime investigations typically have a narrow focus, seeking to identify evidence 
to prove the biased motive for the attack rather than to determine whether the 
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perpetrator was part of a continuing criminal enterprise. But the FBI probably 
wouldn’t conduct an investigation because the Justice Department has a longstanding 
policy of deferring investigations of hate crimes to state and local law enforcement, 
even though some states don’t have hate crime laws and many more rarely use them. 
Only a small percentage (14 percent in 2019) of police agencies acknowledge in 
federal crime reports that hate crimes occur in their jurisdiction.9 Crime victim 
surveys estimate there are approximately 230,000 violent hate crimes annually, but 
despite five federal hate crime statutes, the Justice Department prosecutes only about 
25 defendants each year.10 

 
A significant percentage of Justice Department prosecutions of violent white 

supremacists are not products of Joint Terrorism Task Force investigations or civil 
rights cases, but federal violent crimes task force investigations. These investigations 
are sometimes led by the Bureau of Alcohol, Tobacco, and Firearms or the Drug 
Enforcement Agency rather than the FBI. These cases receive surprisingly little 
attention, even though serious violent crimes are often alleged, including murders, 
and dozens of white supremacist gang members are arrested at a time in multi-
agency raids. Twenty-four members of Aryan Circle were arrested in Texas in 
October, 2020, for instance, and 54 members of the New Aryan Empire were arrested 
in Arkansas in 2019, in just two examples.11 The 2018 arrests of 40 members and 
associates of the United Aryan Brotherhood in Florida recovered 110 illegal firearms, 
including two pipe bombs and a rocket launcher.12 These cases probably do not appear 
in Justice Department domestic terrorism statistics, but certainly, Congress needs this 
data to understand the full scope of white supremacist violence in the United States 
so it can establish effective policies to address it.  

 
To be clear, these federal organized crime and violent crime prosecutions are 

effective tools the Justice Department can and should use to prosecute violent white 
supremacist and far-right militant groups. Indeed, this methodology could be effective 
in addressing violent crimes committed by organized groups like the Proud Boys, 
whose members have been arrested for acts of violence all across the country, 
including the attack on the U.S. Capitol. But the Justice Department needs to capture 
the data from these prosecutions, and the intelligence collected during these 
investigations, to develop a comprehensive national strategy to address this violence.  
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Without a national strategy, cases involving violent white supremacists and far-
right militants will continue to fall through the cracks. Recent examples of far-right 
violence that appear to have met the statutory definition of domestic terrorism but 
resulted in no federal charges include the 2018 slaying of a gay Jewish man in 
California by a member of the violent neo-Nazi group Atomwaffen Division, the 2017 
murder of a black man in New York City by a white supremacist intent on starting a 
race war, and the 2016 vehicular homicide of a black man in Oregon by a member of 
European Kindred, a white supremacist prison gang.13 State and local prosecutors 
charged these perpetrators with hate crimes and, in the New York City case, with 
violating a state terrorism statute. The crimes likely met the federal definition of 
domestic terrorism as well, as they were deadly and intended to intimidate a civilian 
population. These crimes did not go unpunished, however, so pursing state charges 
may have been an appropriate choice in these cases. But, the Justice Department does 
not properly tally them as acts of domestic terrorism that need to be accounted for in 
a national strategy. 

 
The failure to acknowledge the organized and interstate nature of violent far-right 

militant groups forfeits intelligence that could be used to prepare for and perhaps 
prevent future attacks. Several prominent members of the Proud Boys, for example, 
had been arrested by local police prior to the 2021 attack on the Capitol for engaging 
in violence at public events in Berkeley, California (2017), New York City (2018), 
Portland, Oregon (2018, 2019, and 2020); Seattle, Washington (2020); and 
Washington, D.C., (2020).14 It is hard to understand how federal law enforcement, 
including the FBI Joint Terrorism Task Forces and DHS-funded intelligence fusion 
centers, failed to account for these previous examples of Proud Boys’ violence in 
preparation for the Stop the Steal rally. 

 
Justice Department and FBI Intentionally Obscure Domestic Terrorism Data 
 
I have to say these violent crime prosecutions probably do not appear in Justice 

Department domestic terrorism data because the Justice Department redacts the 
docket numbers when it discloses non-sensitive prosecutive data to the public, 
making it impossible to cross-check claimed statistical accomplishments against case 
records. The Brennan Center is currently suing the Justice Department under the 
Freedom of Information Act to obtain these docket numbers in terrorism 
prosecutions so the public can understand how the government uses its 
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counterterrorism authorities.15 Though the Justice Department acknowledges that it 
uses this data in congressional reporting, in litigation it argues the docket numbers 
need to remain secret because some of the defendants convicted in cases it reports as 
domestic terrorism prosecutions may not be terrorists. In contrast, the Department 
routinely releases data on cases that it considers to be international terrorism, even 
where the crimes charged bear no relation to terrorism. 

 
The FBI has also thwarted congressional demands for data regarding its domestic 

terrorism program. In 2019, Congress passed the National Defense Authorization Act 
for Fiscal Year 2020, which included provisions requiring the FBI to produce data 
regarding how it uses its domestic terrorism resources.16 The bill required the FBI to 
publish data documenting the number of terrorist incidents and corresponding 
fatalities, and the number of investigations and prosecutions for each of the FBI’s 
domestic terrorism categories by June 2020. This data would allow Congress to 
determine if the FBI was disproportionately investigating categories that produced 
fewer fatal attacks, but the bureau has yet to produce it. In fact, the FBI has taken 
actions that could further obscure whether its investigative resources are properly 
focused on the most violent groups. 

 
Two years earlier, Sen. Durbin introduced the Domestic Terrorism Prevention Act 

of 2017, which sought data documenting the number of terrorist incidents and the 
number of investigations and prosecutions for each of the 11 domestic terrorism 
categories that the FBI maintained at the time. These included separate categories for 
white supremacists, anarchists, environmentalists, far-right militants, and Black 
Identity Extremists, and others.  

 
Though the bill had not yet passed, Sen. Durbin requested an FBI briefing on the 

matter for members of the Senate Judiciary Committee. When the FBI finally provided 
this briefing in April of 2019, it revealed it had collapsed the white supremacist and 
Black Identity Extremist categories into a new Racially Motivated Violent Extremist 
category, and the far-right militia and the anarchist categories into a single anti-
government and anti-authority violent extremist category. These groupings make 
little operational sense, as subjects of investigations into white supremacist violence 
would rarely overlap with subjects of an investigation into Black Identity Extremists, 
and likewise for militias and anarchists. What these reclassifications would appear to 
accomplish, however, as Sen. Durbin suggested in a letter to the Attorney General and 
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FBI director, is the obscuring data that could be used to compare the FBI resources 
devoted to white supremacists versus Black Identity Extremists, and to far-right 
militias versus anarchists, which is what his bill originally sought.17 

 
The Justice Department has no Strategy to Address the Persistent Problem of 

 Racism, White Supremacy, and Far-Right Militancy in Law Enforcement 
 
For decades, the Federal Bureau of Investigation (FBI) has routinely warned its 

agents that the white supremacist and far-right militant groups it investigates often 
have active links to law enforcement, as documented in my 2020 report, “Hidden in 
Plain Sight.”18 Americans were shocked to learn that several police officers were 
among those arrested for breaching the Capitol, and many more remain under 
investigation.19 One of the alleged Oath Keepers arrested for criminal activity claimed 
in court filings to have previously been employed by the FBI, and a reporter given 
access to Oath Keeper membership records identified applicants claiming to be 
Immigration and Customs Enforcement officers, one person claiming to be a Secret 
Service agent and two claiming to be FBI employees.20 Yet the Justice Department 
(DOJ) has no national strategy designed to protect the communities policed by these 
dangerously compromised law enforcers.  

 
As our nation grapples with how to tackle white supremacist and far-right 

violence, it is past time for the Justice Department to confront and resolve the 
persistent problem of explicit racism in law enforcement. We cannot further empower 
law enforcement with new authorities if it is unwilling to police racist misconduct in 
the ranks. 

 
Recommendations for A New Approach to Address White Supremacist and 

Far-Right Violence:  
 
1. Reject Calls to Create a New Domestic Terrorism Crime 
 
Congress and other stakeholders should categorically reject calls for a new federal 

statute that gives federal law enforcement greater authorities or resources to 
investigate and prosecute domestic terrorism. As detailed above, such legislation is 
unnecessary and would likely intensify existing discriminatory impacts of domestic 
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terrorism investigations and prosecutions that are targeted at groups protesting 
government policies rather than terrorists.  

 
2. Strengthen Congressional Oversight of Counterterrorism Resources 
 
Domestic terrorism and hate crime data is rife with error, often arbitrary, and 

based on vague and conflicting categorization schemes. Congress should require the 
Justice Department to revamp its data collection policies and practices to ensure that 
it captures the true nature and scope of white supremacist and far-right violence 
across all programs.21 

 
3. Require the Justice Department to Produce a National Strategy to Fight 

White Supremacist and Far-Right Violence 
 
The Justice Department needs a comprehensive national strategy to properly 

prioritize and sufficiently resource investigations and prosecutions of white 
supremacist and far-right violence, and document the true impact it has on American 
society. Congress should require the FBI and Justice Department to allocate domestic 
terrorism resources based on an objective assessment of the threat to human life 
posed by particular groups, with fewer resources devoted to groups that engage in 
property crimes rather than violence targeting people. The FBI should treat all cases 
where white supremacist and far-right militants engaged in deadly violence among its 
top investigative priorities, whether currently classified as domestic terrorism, hate 
crimes, or violent crimes, rather than deferring these investigations and prosecutions 
to state and local law enforcement. 

 
4. Reform Police Intelligence Practices to Restore Community Trust 
 
Minority communities are disproportionately victims of many different kinds of 

violence, including at the hands of law enforcement, and are often denied equal 
protection when they seek justice. A comprehensive strategy to protect these 
communities from white supremacist terrorism and hate crimes must include 
measures to address these disparities and to reform police practices. The Justice 
Department has an important role in holding law enforcement officials accountable 
for civil rights violations, but these cases are rarely prosecuted. Recent allegations of 
police cooperation with or assistance to far-right groups involved in violent protests 



Brennan Center for Justice at New York University School of Law   
120 Broadway, Suite 1750    New York, NY 10271

 

10 
 

should be fully investigated.22 Congress should also investigate what role the FBI 
played in providing or failing to provide intelligence to state and local police agencies 
regarding the attack on the Capitol as well as the series of violent far-right riots that 
took place across the country beginning in 2016.  

 
5. Develop a Restorative Justice Approach to Hate Crimes  
 
White supremacist violence and hate crimes victimize entire communities. Taking 

action to address these communal injuries and promote a tolerant and inclusive 
society are essential elements of a strategy to counter far-right violence. A restorative 
approach to justice focuses on accountability for healing the harm done to victims 
and impacted communities as a result of criminal acts. It involves victims, offenders, 
and the community in search for solutions that promote repair, reconciliation, and 
reassurance.23 There are many different restorative justice approaches, from victim-
offender mediations, to family and community counseling, to truth and reconciliation 
commissions. Congress should study restorative justice approaches and develop a 
plan to fund and implement these methods when acts of far-right terrorism and hate 
crimes occur.  

 
6. Require the Justice Department to Produce a National Strategy to Address 

Racism, White Supremacy, and Far-Right Militancy in Law Enforcement 
 
The Justice Department has acknowledged that law enforcement involvement in 

white supremacist and far-right militia organizations poses an ongoing threat, but it 
has not produced a national strategy to address it. Not only has the department failed 
to prosecute police officers involved in patently racist violence, it has only recently 
begun collecting national data regarding use of force by law enforcement officials.  

 
Congress should direct the Justice Department to:  
 
• Immediately establish a working group to examine law enforcement associations 

with white supremacist and other far-right militant groups to assess the scope and 
nature of the problem in a report to Congress.  

 
• Develop an evidence-based national strategy designed to protect the security and 

civil liberties of communities policed by law enforcement officers who are active in 
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white supremacist or far-right militant organizations. A national strategy will ensure 
U.S. attorneys and FBI offices across the country properly prioritize these 
investigations and harmonize their tactics to guarantee equal justice for all. The 
national strategy should include data and metrics to evaluate the effectiveness of the 
methodologies it employs. 

 
• Require the FBI to survey its domestic terrorism investigations involving white 

supremacists and other overtly racist or fascist militant groups to document and 
report to the DOJ all indications of active links between these groups and law 
enforcement officials.  

 
• Require the FBI to determine whether any law enforcement officials it 

investigates for civil rights violations or other criminal matters have connections to 
violent white supremacist organizations or other far-right militant groups, have a 
record of discriminatory behavior, or have a history of posting explicitly racist 
commentary in public or on social media platforms. This information should be 
provided to FBI agents assigned to domestic terrorism matters for investigative and 
intelligence purposes, and to federal, state, and local prosecutors to consider their 
inclusion on Brady lists. 

 
• Require the FBI to report any federal, state, or local official assigned to a federal 

task force who is discovered during initial screenings or periodic background 
investigations to have active links to any white supremacist or other militant groups, 
to have engaged in racist behavior, or to have posted overtly racist commentary to on 
social media to the DOJ and to their departments. Where appropriate based on 
available evidence, the Justice Department should bar these officials from further 
participation with federal task forces and report the information to appropriate 
departmental heads and state and local prosecutors for potential inclusion on Brady 
lists. 

 
• Analyze the data collected by the FBI in its law enforcement use of force 

database to evaluate each use of force complaint for indications that racial, ethnic, or 
political bias motivated the violence.  

 
• Establish a formal mitigation plan to implement when evidence indicates that an 

identified law enforcement officer poses a public security threat or a risk of harm to 
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any protected class or community. Such a plan could include federal, state, or local 
investigations and prosecutions; civil rights lawsuits and consent decrees; reporting 
information identifying the officer to other federal, state, or local authorities for 
appropriate employment action; and placement of identified officers on Brady lists 
maintained by federal, state, and local prosecutors to ensure that defendants in 
criminal cases and plaintiffs in civil actions against these officers have appropriate 
impeachment evidence available. 

 
• Congress should pass the Ending Racial and Religious Profiling Act of 2019 to 

ban all federal, state, and local law enforcement agencies from profiling based on 
actual or perceived race, ethnicity, religion, national origin, gender, gender identity, or 
sexual orientation. Banning racial profiling would mark a significant step toward 
mitigating the potential harm caused by racist officers undetected within the ranks. 

 
• Strengthen whistleblower protections for federal law enforcement agents. 
 
• The Domestic Terrorism Prevention Act of 2021 (H.R. 350) includes a provision 

that requires the FBI to assess the threat posed by white supremacist and neo-Nazi 
infiltration of law enforcement and the military. This assessment should be informed 
by data collected from FBI investigations and surveys of federal, state, and local law 
enforcement agencies, and from data collected for the law enforcement use of force 
database. 

 
 
Conclusion 
 
The Justice Department’s failure to properly prioritize the investigation and 

prosecution of white supremacist and far-right terrorism, hate violence, and organized 
crime undermines the rule of law and threatens social cohesion, which ultimately 
undermines the nation’s security. Rethinking this problem requires that Congress 
increase its oversight to reorient the Justice Department’s policies and practices to 
protect all Americans from all forms of violence. 

 
 

1 18 U.S.C. § 2331(5) the term “domestic terrorism” means activities that—(A) involve acts dangerous to human life 
that are a violation of the criminal laws of the United States or of any State; (B) appear to be intended—(i) to 
intimidate or coerce a civilian population; (ii) to influence the policy of a government by intimidation or coercion; 
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The Justice Department has ample authority to proactively prevent acts of domestic 
terrorism committed by far-right groups and others through criminal investigation 
and prosecution. It simply chooses not to prioritize these cases as a matter of policy 
and practice, as described fully in two recent Brennan Center for Justice reports, 
Wrong Priorities on Fighting Terrorism and Fighting Far-Right Violence and Hate 
Crimes.1 
 
Statute 18 U.S.C. § 2339A criminalizes material support that facilitates the commission of 
any one of 57 previously enacted terrorism-related offenses, which are explicitly listed in 
the statute.2 A review of these 57 federal crimes of terrorism reveals that 51 of them, or 89 
percent, are applicable to both international and domestic terrorism. Each of these 51 
offenses can be independently used to prosecute cases of domestic terrorism, providing 
numerous options for prosecutors to address these threats.  
 
FIGURE 1: Predicate Offenses Listed in 18 U.S.C. § 2339A that Can Apply in Cases 

of Domestic Terrorism 
 

No. 

Predicate Offense 
Listed in 18 U.S.C. § 
2339A, as Codified in 

the U.S. Code 

Summary of Offense 

1 18 U.S.C. § 32 Destruction of aircraft or aircraft facilities 

2 18 U.S.C. § 37 Violence at international airports 

3 18 U.S.C. § 81 Arson within special maritime and territorial jurisdiction 

4 18 U.S.C. § 175 Prohibitions with respect to biological weapons 
 
5 

 
18 U.S.C. § 175b Possession of a biological agent or toxin by restricted persons, including those 

with criminal background or mental incompetency 

6 18 U.S.C. § 175c Knowing production or transfer of the variola virus 

7 18 U.S.C. § 229 Prohibitions on the development, acquiring, or transfer of any chemical weapon 

8 18 U.S.C. § 351 Congressional, Cabinet, and Supreme Court assassination, kidnapping, and assault 

9 18 U.S.C. § 831 Prohibited transactions involving nuclear materials 

10 18 U.S.C. § 832 Participation in nuclear and weapons of mass destruction threats to the U.S. 

11 18 U.S.C. § 842(m) Import or export any plastic explosive without a detection agent 

12 18 U.S.C. § 842(n) Ship, transport, receive, possess any plastic explosive without a detection agent 

13 18 U.S.C. § 844(f) Maliciously damage, destroy by means of fire or explosive any building or other 
real or personal property of the U.S. 

14 18 U.S.C. § 844(i) Maliciously damage, destroy by means of fire or explosive any building or other 
real or personal property used in interstate or foreign commerce 

15 18 U.S.C. § 930(c) Killing any person with a firearm or other dangerous weapon in federal facilities 

16 18 U.S.C. § 1030(a)(1) Knowingly access a computer and obtain restricted information with reason to 
believe that it could be used to injure the U.S. or advantage a foreign nation 

17 

18 U.S.C. § 1030(a) 
(5)(A) with damage as 

listed in 1030(c)(4)(A)(i) 
(II)–(VI) 

Knowingly transmit program or code that intentionally causes damage to a pro-
tected computer, where damage either causes physical injury, modification or im- 
pairment of medical treatment, threat to public health or safety or damage affects 
computer used in furtherance of justice, national defense, or national security 

18 18 U.S.C. § 1091 Genocide, whether in time of peace or war with specific intent to destroy, in 
whole or in substantial part, a national, ethnic, racial, or religious group 

19 18 U.S.C. § 1114 Killing or attempting to kill any officer or employee of the U.S. 

20 18 U.S.C. § 1116 Murder or manslaughter of foreign officials, official guests, or internationally 
protected persons 

21 18 U.S.C. § 1203 Hostage taking 

22    18 U.S.C. § 1361 Willful injury or depredation against any property of the U.S. 

23    18 U.S.C. § 1362 Willful or malicious destruction of any of the works, property, or material of any 
communication line, station, or system 
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24 18 U.S.C. § 1363 
Willful and malicious destruction or injury of property within special maritime or 
territorial jurisdiction of U.S. 

25 18 U.S.C. § 1366 Destruction of an energy facility 
26 18 U.S.C. § 1751 Presidential and Presidential staff assassination, kidnapping, and assault 

 
27 18 U.S.C. § 1992 Terrorist attacks and other violence against railroad carriers and against mass 

transportation systems on land, on water, or through the air 

28 18 U.S.C. § 2155 Destruction of national-defense materials, premises, or utilities 

29 18 U.S.C. § 2156 Production of defective national-defense material, premises, or utilities 

30 18 U.S.C. § 2280 Violence against maritime navigation 

31 18 U.S.C. § 2280a Violence against maritime navigation and maritime transport involving 
weapons of mass destruction 

32 18 U.S.C. § 2281 Violence against maritime fixed platforms 

     33 18 U.S.C. § 2281a 
Use of explosive or radioactive material or noxious substance against or on 
fixed platform when purpose is to intimidate a population or compel 
government or organization to do or abstain from an act 

34 18 U.S.C. § 2332a Use of weapons of mass destruction within the U.S. 

35 18 U.S.C. § 2332b Acts of terrorism transcending national boundaries 
 

36 18 U.S.C. § 2332f Bombings of places of public use, government facilities, public transportation 
systems and infrastructure facilities 

37 18 U.S.C. § 2332g Missile systems designed to destroy aircraft 

38 18 U.S.C. § 2332h Radiological dispersal devices 

39 18 U.S.C. § 2332i Acts of nuclear terrorism 

40 18 U.S.C. § 2339 Harboring or concealing terrorists, with respect to certain statutes 

     41 18 U.S.C. § 2339C 

Unlawfully or willingly provide or collect funds with intention that they be used to 
carry out an act intended to cause death or substantial bodily injury to a civilian, 
when purpose is to intimidate a population or compel a government or 
international organization to do or abstain from an act 

42 42 U.S.C. § 2122 Prohibitions governing atomic weapons 
43 42 U.S.C. § 2283 Protection of nuclear inspectors 

44 42 U.S.C. § 2284 Sabotage of nuclear facilities or fuel 

45 49 U.S.C § 46502 Aircraft piracy 

46 49 U.S.C § 46504 Assault of a flight crew member or attendant with a dangerous weapon 
47 49 U.S.C § 46505(b)(3) Placing or attempting to place an explosive or incendiary device on an aircraft 

48 49 U.S.C § 46505(c) 
Using dangerous weapon during flight, placing or attempting to place dangerous 
weapon, loaded firearm, or explosive or incendiary device during flight, with 
willful or reckless disregard for safety of human life 

49 49 U.S.C § 46506 Application of certain criminal laws to acts on aircraft if homicide or attempted 
homicide is involved 

50 49 U.S.C § 60123 

Knowing and willful violation of a) marking requirements of pipeline facilities in 
the vicinity of demolition, excavation, tunneling, or construction, b) safety 
standards, inspection, or maintenance requirements, allowing access to records, 
conduct risk analysis and integrity management, c) unauthorized disposal within 
right-of-way of pipeline 

51 49 U.S.C. § 60123(b) Knowing and willful damaging or destroying of interstate gas pipeline facility 

 
 

1 Michael German & Sara Robinson, Wrong Priorities on Fighting Terrorism, Brennan Center for Justice, 2018, 
www.brennancenter.org/sites/default/files/publications/2018_10_DomesticTerrorism_V2%20%281%29.pdf; Michael 
German & Emmanuel Mauleón, Fighting Far-Right Violence and Hate Crimes: Resetting Federal Law Enforcement 
Priorities, Brennan Center for Justice, 2019, 
www.brennancenter.org/sites/default/files/publications/2019_06_HateCrimes_FINAL.pdf. 
2 Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, sec. 120005, 108 State. 1796, 2022-23 
(codified at 18 U.S.C. § 2339A (2012)).  
 



 
There are 17 statutes not included in 18 U.S.C. § 2339A’s list of terrorism-related predicate 
offenses that were used in at least four prosecutions categorized by the Justice 
Department’s Executive Office for U.S. Attorneys (EOUSA) as domestic terrorism cases. 
 

 
FIGURE 2: List of statutes used as lead charges in four or more domestic terrorism 
prosecutions from FY 2013 to FY 2017 that are not listed as predicate offenses in 18 

U.S.C. § 2339A 
 

No. U.S. Code Summary of Statute 

No. of 
Prosecutions 

Listing Statute 
as Lead Charge 

Percentage of 
Total 

Prosecutions 
Listing Statute 
as Lead Charge 

1 18 U.S.C. § 372 Conspiracy to impede or injure person holding 
public office 57 13.8% 

2 18 U.S.C. § 875 

Transmittance of interstate communication 
containing demand for ransom for kidnapped 
person, extortion, threat to kidnap, threat to 
injure property or reputation 

43 10.4% 

3 26 U.S.C. § 5861 Manufacturing, importing, or dealing in fire- 
arms without paying tax 21 5.1% 

4 18 U.S.C. § 922 
Importing, manufacturing, or dealing in fire- 
arms or ammunition in interstate commerce 
without a license 

18 4.4% 

5 18 U.S.C. § 871 Threats against President and successors to 
the Presidency 17 4.1% 

6 18 U.S.C. § 115 
Influencing, impeding, or retaliating against 
a Federal official by threatening or injuring a 
family member 

16 3.9% 

7 18 U.S.C. § 371 Conspiracy to defraud the United States 13 3.2% 

8 18 U.S.C. § 876 Mailing threatening communications 11 2.7% 

9 18 U.S.C. § 1038 False information and hoaxes 10 2.4% 

10 18 U.S.C. § 111 Assaulting, resisting, or impeding certain 
officers or employees 7 1.7% 

11 18 U.S.C. § 1521 
Retaliating against a Federal judge or Feder- 
al law enforcement officer by false claim or 
slander of title 

7 1.7% 

12 18 U.S.C. § 1001 
Falsifying, concealing, making material false 
statement within the jurisdiction of the execu-
tive, legislative, or judicial branch of government 

4 1.0% 

13 18 U.S.C. § 1343 Fraud by wire, radio, or television 4 1.0% 

14 18 U.S.C. § 1951 Interference with commerce by threats or 
violence 4 1.0% 

15 18 U.S.C. § 43 Force, violence, and threats involving animal 
enterprises 4 1.0% 

16 18 U.S.C. § 514 False or fictitious instrument, document, 
obligations 4 1.0% 

17 21 U.S.C. § 841 Manufacturing, distributing or dispensing a 
controlled substance 4 1.0% 



 
Five federal laws are designed to combat hate crimes.1 According to the Justice 
Department’s Executive Office for U.S. Attorneys (EOUSA) data analyzed by the 
Transactional Records Access Clearinghouse (TRAC), the Justice Department filed 78 
prosecutions from FY 2013 to FY 2017 under the two hate crime categories in the EOUSA’s 
Legal Information Office Network System (LIONS).2 Of these 78 prosecutions, 56 involved 
defendants whose lead charges were violations of one of the five federal hate crimes 
statutes, outlined in Figure 3. 
 

FIGURE 3: Federal Hate Crimes Laws 
 

No. U.S. Code Title of Statute Summary of Statute 

No. of Times was 
Lead Charge in 

LIONS Hate Crimes 
Program Areas 

from FY 2013 to FY 
2017 

1 18 U.S.C. § 249 

 The Matthew 
Shepard and James 
Byrd Jr. Hate Crimes 

Prevention Act of 
2009 

Criminalizes willful case of bodily injury 
using a dangerous weapon because of 
the victim’s actual or perceived race, col-
or, religion, national origin, gender, sexual 
orientation, gender identity, or disability 

36 

2 42 U.S.C. § 3631 
Criminal Interference 

with Right to Fair 
Housing 

Criminalizes the use or threat to use force 
to interfere with housing rights because of 
the victim’s race, color, religion, sex, 
disability, familial status, or national origin 

0 

3 18 U.S.C. § 247 
Damage to Religious 

Property, Church 
Arson Prevention Act 

Criminalizes the intentional defacement, 
damage, or destruction of religious real 
property because of the religion or 
because of the race, color, or ethnic 
characteristics of the people associated 
with the property. Also criminalizes 
obstruction of any person in their free 
exercise of religious beliefs 

3 

4 18 U.S.C. § 245 
Violent Interference 

with Federally 
Protected Rights 

Criminalizes the use of force or willful 
interference in a person’s participation 
in a federally protected activity like 
public education, employment, jury 
service, among others, because of their 
race, color, religion, or national origin 

5 

5 18 U.S.C. § 241 Conspiracy Against 
Rights 

Criminalizes conspiracy to injure, 
threaten, or intimidate a person in the 
free exercise or enjoyment of any right or 
privilege secured under the Constitution 
or laws of the United States 

12 

 
 
 
 

 
1 Hate Crimes Laws, U.S. DEP’T OF JUSTICE, https://www.justice.gov/crt/hate-crime-laws. 
2 According to TRAC, the DOJ filed prosecutions in 90 total cases from 2013 to 2017. Following a review, seven cases 
were excluded because it seems DOJ had classified them under the wrong LIONS program area. Five additional cases 
were excluded because they were listed as being prosecuted under “other U.S. Code Section,” without providing 
information about the particular statute under which the defendants were charged. See TRAC Data, FY 2013 to FY 2017 
for Program Areas “05F Civil Rights – Racial Violence, including Hate Crimes” and “05H – Civil Rights – Hate Crimes 
Arising out of Terrorist Attacks on US,” available at http://trac.syr.edu. 
 



 
In addition to the five federal hate crime statutes listed in Figure 3, the Department of Justice 
often charges offenses under other statutes to prosecute hate crimes. Nine other federal 
statutes were the lead charges in the remaining 22 prosecutions filed from FY 2013 to FY 
2017 under the two Legal Information Office Network System (LIONS) hate crimes 
categories.1 These statutes are listed in Figure 4, which also includes the number of times 
that the particular statute was a lead charge during that five-year period. 
 
 

FIGURE 4: Federal statutes not included in the five federal hate crimes laws  
identified by the Justice Department that were used to prosecute  

hate crime incidents from FY 2013 to FY 2017 
 

No. U.S. Code Summary of Statute 

No. of Times Was 
Lead Charge in 

LIONS Hate Crimes 
Program Areas 
from FY 2013 

to FY 2017 

1 18 U.S.C. § 371 Conspiracy to defraud the United States 4 

2 22 U.S.C. § 2778 Control of arms exports and imports 4 

3 18 U.S.C. § 1951 Interference with commerce by threats or violence 3 

4 18 U.S.C. § 875 
Transmittance of interstate communication containing demand 
for ransom for kidnapped person, extortion, threat to kidnap, 
threat to injure property or reputation 

3 

5 8 U.S.C. § 1325 Improper entry by alien 2 

6 18 U.S.C. § 844 
Importing, manufacturing, dealing, transporting, distributing 
explosive materials or withholding information or making 
fictitious statements regarding explosive materials 

2 

7 18 U.S.C. § 922 Importing, manufacturing, or dealing in firearms or ammunition 
in interstate commerce without a license 

2 

8 18 U.S.C. § 2261A Stalking 1 

9 18 U.S.C. § 876 Mailing threatening communications 1 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
1 TRAC Data, FY 2013 to FY 2017 for Program Areas “05F Civil Rights – Racial Violence, including Hate Crimes” and 
“05H – Civil Rights – Hate Crimes Arising out of Terrorist Attacks on US,” available at http://trac.syr.edu. 
 



 
Conspiracy statutes provide substantial recourse to charge individuals before they 
successfully complete a hate crime or terrorist attack. Conspiracy liability attaches when a 
person agrees to accomplish unlawful ends and takes any overt act in furtherance of the 
scheme. This gives investigators and prosecutors the ability to charge these individuals long 
before a plot reaches fruition.1 According to Executive Office for U.S. Attorneys (EOUSA) 
data collected by the Transactional Records Access Clearinghouse (TRAC), the Justice 
Department used three conspiracy statutes as lead charges to prosecute dozens of hate 
crimes and domestic terrorism cases between FY 2013 and FY 2017.2  
 
 

FIGURE 5: Conspiracy statutes listed as the lead charge in domestic terrorism and 
hate crimes cases from FY 2013 to FY 2017 

 

No. U.S. Code Summary of Statute 
No. of Prosecutions 
Listing Statute as 

Lead Charge 

 
1 

 
18 U.S.C. § 

241 

Conspiracy to injure, threaten, or intimidate a person in free 
exercise or enjoyment of any right or privilege secured under 
Constitution or U.S. laws 

 
12 

2 18 U.S.C. § 
371 Conspiracy to defraud the United States 17 

3 18 U.S.C. § 
372 Conspiracy to impede or injure person holding public office 57 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
1 See Williamson v. United States, 207 U.S. 425 (1908); Frohwerk v. United States, 249 U.S. 204 (1919); Blumenthal v. 
United States, 332 U.S. 539 (1947); United States v. Gallishaw, 428 F.2d 760 (2d Cir. 1970); United States v. 
Rosenblatt, 554 F.2d 36 (2d Cir. 1977); see also Robert M. Chesney, Beyond Conspiracy? Anticipatory Prosecution and 
the Challenge of Unaffiliated Terrorism, 80 S. Cal. L. Rev. 425, 428, 448–49, 451 (2007). 
2 See TRAC Data, FY 2013 to FY 2017 for Program Areas “072 Domestic Terrorism,” “05F Civil Rights – Racial 
Violence, including Hate Crimes,” and “05H Civil Rights – Hate Crimes Arising out of Terrorist Attacks on US,” by lead 
charge, available at http://trac.syr.edu. 
 


