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Introduction
In National Labor Relations Board v. Noel Canning, the Supreme Court will opine on a constitutional provision
with important implications for the functioning of our democracy. At issue is the scope of the president’s power
under the Constitution’s “Recess Appointments Clause,” through which the president can make temporary
executive and judicial appointments during Senate recesses, without Senate confirmation. These temporary
appointments expire either at the end of the Senate’s next session, or when a nominee is confirmed by the Senate
and receives a commission from the president.
The recess appointment power has played an important role in our nation’s history by helping keep the government
running smoothly when the Senate was unable to provide its advice and consent on nominations, for reasons
ranging from lengthy holidays to minority obstruction through the filibuster. In a recent decision, the U.S. Court
of Appeals for the D.C. Circuit interpreted the Recess Appointments Clause narrowly, dramatically limiting the
president’s recess appointment power and undoing long-standing and settled expectations about its scope. If the
D.C. Circuit’s decision is upheld by the Supreme Court, the loss of this important tool would profoundly alter
the balance of power between the president and the Senate.
A complex case that raises knotty issues of constitutional interpretation — and defies easy ideological categorization
— Noel Canning could upend generations of practice. If the Supreme Court adopts the D.C. Circuit’s reasoning,
thousands of temporary appointments — from Thurgood Marshall to Alan Greenspan — would have been
illegal. And vital agencies, such as the National Labor Relations Board (NLRB) and the Equal Employment
Opportunity Commission (EEOC), would have faced lengthy periods without a quorum.
Though the risk of future Senate obstruction has been tempered by recent changes to the filibuster rules for
presidential nominees (excluding Supreme Court justices), new hurdles to the confirmation process are already
emerging. Likewise, a future Senate majority hostile to the president could dramatically impede the confirmation
process for nominated executive officials and judges, regardless of their qualifications. As has been true throughout
history, the Recess Appointments Clause thus plays an important role as a backstop to ensure functioning
government. In Noel Canning, the Supreme Court will decide whether to preserve this role or to dramatically
circumscribe it.

The Recess Appointments Clause (Article II, § 2, cl. 3):
The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by
granting Commissions which shall expire at the End of their next Session.
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I.

Case Background

Noel Canning stems from a collective bargaining dispute between the Noel Canning corporation, a bottler and
distributor of Pepsi products, and the International Brotherhood of Teamsters Local 760. But the constitutional
issues raised by the case regard the legality of three recess appointments to the five-member National Labor
Relations Board in January 2012.
In February 2012, a three-member panel of the Board unanimously affirmed an administrative law judge’s decision
that the Noel Canning corporation had engaged in unfair labor practices.1 Noel Canning appealed the ruling to
the D.C. Circuit, arguing that the recess appointments to the NLRB were illegal under the Constitution. If the
recess appointments were illegal, the NLRB’s ruling against Noel Canning would lack legal force because the
Board would have lacked the statutorily-required quorum when it made its decision.2
Court observers expected a legal challenge to these NLRB appointments, but not for the reasons ultimately
identified by the D.C. Circuit. Rather, at the time of the appointments, all eyes were on the Senate’s novel use
of “pro forma” sessions during the holiday recess, raising the question of whether these sessions could block
the president from making recess appointments. For more than a month, pursuant to a Senate order that “no
business” be conducted, every three or four days a senator would gavel an almost vacant chamber into session, wait
no more than 30 seconds, then gavel the session closed.3 The use of pro forma sessions itself was not unprecedented
— for example, such sessions had been used in the past to comply with the Senate’s constitutional obligation to
meet at noon on January 3.4 However, the Senate had never sought to use pro forma sessions to interfere with
the president’s recess appointment power until 2007, when Majority Leader Sen. Harry Reid (D-Nev.) first
introduced the tactic in an effort to block recess appointments by President George W. Bush.

If Democrats Controlled the Senate and the White House, Why Did the Senate
Hold Pro Forma Sessions?
In short, House Republicans forced the Senate’s hand. The Constitution’s “adjournment clause” prohibits
either house of Congress from adjourning for more than three days without the consent of the other.5
Because the Republican-controlled House refused to give such consent, the Senate chose to hold pro
forma sessions where no business was to be conducted. The House’s refusal followed earlier requests by
20 Republican senators to House Speaker John Boehner asking him “to refuse to pass any resolution to
allow the Senate to recess or adjourn for more than three days for the remainder of the president’s term.”6
That request was followed by a letter from 77 representatives to Speaker Boehner requesting that “all
appropriate measures be taken to prevent any and all recess appointments by preventing the Senate from
officially recessing for the remainder of the 112th Congress.”7

This procedural trick was part of a long pattern of obstruction, by both Democrats and Republicans, around
NLRB nominations, in an effort to deny the agency a quorum. Sen. Lindsey Graham (R-S.C.) spoke favorably
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of this state of affairs, noting, “the NLRB as inoperable could be considered progress.”8 President Barack Obama,
maintaining that Senate sessions that existed in name only could not deprive him of his recess appointment
power, appointed the three new NLRB members during this period.
In ruling in favor of Noel Canning, the D.C. Circuit brushed aside the pro forma sessions question to issue a far more
sweeping decision. Breaking with long historical practice and judicial precedent to the contrary, the D.C. Circuit
held that the president’s recess appointment power is far narrower than had been commonly understood (and used
by presidents of both parties). Interpreting the meaning of the phrase “Vacancies that may happen during the Recess
of the Senate,” the court based its decision on what it described as the “natural meaning of the text as it would have
been understood at the time of the ratification of the Constitution.”9 The court ruled that Obama’s January 2012
NLRB appointments were illegal for two reasons. First, the appointments were made during a recess that took
place during a Senate session (called an intrasession recess) rather than between Senate sessions (called an intersession
recess). Second, the vacancies that were filled did not arise during the Senate’s recess.
In other words, the D.C. Circuit placed two very limited conditions on recess appointments. First, the Senate had
to be in recess between sessions, and second, the vacancy the president was filling had to arise during this period.
The Supreme Court agreed to review the ruling, as well as the original question of whether the president’s recess
appointment power may be exercised during a period when the Senate is holding pro forma sessions.

Nuts and Bolts: The Three Issues Before the Supreme Court
There are three questions before the Supreme Court. For the NLRB recess appointments to be found
constitutional, the Court must answer yes to each question.
1.

Can the president use the recess appointment power during intrasession recesses?

The Senate has two types of recesses: intersession and intrasession. The first question before the Court is
whether intrasession recesses qualify as a “recess” for purposes of the Recess Appointments Clause, or if
only intersession recesses qualify.
Intersession recesses are those that take place between the annual sessions of Congress. In recent decades,
congressional sessions have typically lasted from January 3 until sometime in the fall or winter.10 Consequently,
each Congress has usually consisted of two sessions of nine to twelve months each, with an intersession recess
in the middle.11 The break between the second session of the outgoing Congress and the first session of the
incoming Congress is also an intersession recess.12 There is no dispute that the president can make recess
appointments during intersession recesses.
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Intrasession recesses are those that take place during a Senate session. Recently, Congress has typically had
from five to eleven intrasession recesses (of more than three days in length) per session, usually around
national holidays.13 The Court must determine whether the president can make recess appointments
during these intrasession recesses.
Significantly, the Senate can manipulate its calendar so that all of its holiday time qualifies as an intrasession
recess to try to prevent recess appointments. For example, there was no intersession recess between the
2011 and 2012 Senate sessions in which Obama made the recess appointments at issue in this case. A
decision barring intrasession recess appointments would therefore potentially eliminate the president’s
power to make recess appointments at all.
2.

Can the president use the recess appointment power when the Senate is holding regular pro
forma sessions during a recess?

If the Supreme Court decides that the president can make intrasession recess appointments, the Court
must also decide whether the 2011-2012 holiday recess that included the pro forma sessions qualifies
as a “recess” under the Recess Appointments Clause. If the pro forma sessions prevented a recess from
occurring, the president could not have invoked his recess appointment power. Since pro forma sessions
can be chained together indefinitely to repeatedly interrupt a Senate recess, if this tactic is accepted by the
Court, it would give the Senate the power to nullify the president’s recess appointment power altogether.
3.

Is a vacancy that opened before a Senate recess eligible for a recess appointment?

The Court will also consider whether the president can make appointments during a recess for any
then-existing vacancies or only those that opened during the recess itself. The question concerns how to
interpret the phrase “Vacancies that may happen during the Recess.”14 Under the narrower constitutional
interpretation by the D.C. Circuit, a vacancy that arose before the Senate entered a recess could not be
filled by the president through the recess appointment power. Instead, only a vacancy that began during
the recess could be filled.
A decision upholding the D.C. Circuit’s interpretation would profoundly weaken the president’s
appointment power, stripping the president of the ability to fill long-standing vacancies even if they
opened without sufficient time for the Senate to consider them or were blocked due to Senate obstruction.
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II.

Interpreting the Recess Appointments Clause

Noel Canning raises challenging interpretative issues for the Supreme Court. The text of the Recess Appointments
Clause can be plausibly read to support either the broad or the narrow interpretation put forward in this case, as
illustrated by scholarly debates about the meaning of the clause,15 conflicting readings by the lower courts,16 and
the briefs of the parties.17
The “intent” of the clause is no less ambiguous in today’s world, which bears little similarity to the time the
Constitution was written. In the nation’s early history, the Senate typically took long intersession recesses to
give senators time to travel home. Changes in communications and transportation, along with a constitutional
amendment that moved the start of the Senate’s term from March to January,18 led to significant changes in
the traditional Senate calendar, including the rise of intrasession recesses.19 The modern hyper-partisanship
surrounding presidential nominations was likewise never envisioned by the Framers.
As the Brennan Center argued in an amicus brief filed with the Supreme Court,20 under these circumstances,
the best reading of the Recess Appointments Clause is the one that preserves the president’s recess appointment
power — and with it, the ability to ensure functioning agencies and courts if the Senate fails to fulfill its advice
and consent duties, for whatever reason. As President James Polk’s Attorney General John Mason observed in
1846: “The constitution . . . requires that the President shall take care that the laws be faithfully executed. . . .
Offices without officers are useless to the public; and the constitution may fairly receive such a construction as
will accomplish its ends without doing violence to its terms.”21
The president’s long-standing practice of utilizing a broad interpretation of the Recess Appointments Clause
further supports this interpretation. As Justice Felix Frankfurter wrote in 1952, “Deeply embedded traditional
ways of conducting government cannot supplant the Constitution . . . but they give meaning to the words of a
text or supply them.”22
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III. The D.C. Circuit’s Radical Departure
The D.C. Circuit invoked a narrow interpretation of the Recess Appointments Clause in rejecting wholesale
the long-standing understanding about the meaning and scope of the president’s recess appointment power.
Presidents have extensively used this power throughout the nation’s history, both for vacancies that pre-dated a
recess and during intrasession recesses.
The recess appointment power has been used by every president except William Henry Harrison, who died a
month after taking office.23 While incomplete record-keeping makes it impossible to determine exactly how many
of these appointments would have been illegal under the reasoning of the D.C. Circuit, the total easily reaches
into the thousands, according to research conducted by the solicitor general for this case.24
As early as 1823, President James Monroe’s attorney general issued an opinion that the president could use
the recess appointment power to fill vacancies that arose before a Senate recess, a practice that the D.C. Circuit
decision held was unconstitutional.25 Although the early historical record is murky, there is some evidence that
the practice dates all the way back to George Washington (though Washington’s attorney general expressed the
position that such appointments were not permitted).26 John Adams expressed the view that the timing of the
vacancy did not matter for purposes of making recess appointments,27 and there is also strong evidence that James
Madison, the principal author of the Constitution, used recess appointments to fill vacancies that opened during
Senate sessions.28
Since 1823, at least 35 of Monroe’s 38 successors have filled vacancies that opened prior to the recess in which the
appointment occurred.29 Recess appointees include David Davis as a Supreme Court Justice (1862), Benjamin
Bristow as Solicitor General (1870), Charles Edison as Secretary of the Navy (1939), Thurgood Marshall as a
Judge on the Court of Appeals for the Second Circuit (1961), Irving Kristol as a Member of the Corporation for
Public Broadcasting (1972), and Lawrence Eagleburger as Secretary of State (1992).30
Past presidents have also repeatedly made intrasession recess appointments, another practice deemed illegal under
the D.C. Circuit’s reasoning. Intrasession recess appointments have been documented as early as 1867 — the
first time there was an intrasession recess of 20 days or longer. Indeed, before the Civil War, only five intrasession
recesses exceeded three days.31
At least 14 presidents have collectively made at least 600 civilian recess appointments during intrasession recesses.32
While there are fewer records regarding military appointments, it is well-established that President Harry Truman
made more than 5,000 military intrasession recess appointments in order to comply with statutory deadlines
for commissioning and promoting officers.33 Since Truman, every president but Kennedy, Johnson, and Ford
has made intrasession appointments. Since 1981, there have been 329 intrasession recess appointments, with
Presidents Ronald Reagan and George W. Bush relying on them most.34
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Individuals who received intrasession recess appointments include Dwight Eisenhower as a Major General of the
U.S. Army (1943), Dean Acheson as Under Secretary of State (1945), Roscoe Hillenkoetter as Director of Central
Intelligence (1947), Neil Goldschmidt as Secretary of Transportation (1979), Jeane Kirkpatrick as United Nations
Representative (1981), Alan Greenspan as Federal Reserve Chair (1991), and John Bolton as U.S. Representative
to the United Nations (2005).36 Intrasession recess appointments have been used to appoint at least:
• 2 U.S. court of appeals judges;
• 12 U.S. district court judges;
• 39 ambassadors;37
• 4 cabinet members;
• 2 SEC commissioners;
• 5 EEOC commissioners; and
• 19 NLRB members.
SCOTUS and the Future of the Recess Appointment Power | 7

With respect to the final question before the Supreme Court, whether a period with pro forma sessions qualify as
recesses, there is of course no long historical record to discuss because the practice was first utilized only seven years
ago. Yet any common sense definition of recess would surely include the period that included these brief sessions,
which were created by an order that stated that there would be “no business conducted.” The Congressional Record
also referred to this period as a “recess.”38 To accept that the pro forma sessions prevented the Senate from recessing
would give the Senate the power to eliminate recess appointments altogether.
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IV.	Recess Appointments Have Played a Vital Role in Ensuring a
Functioning Government
The president has the constitutional duty to “take Care that the Laws be faithfully executed.”39 But as the Supreme
Court has explained, “the President alone and unaided could not execute the laws. He must execute them by the
assistance of subordinates.”40 In the normal course of events, the president nominates these subordinates and the
Senate either confirms or rejects them. Judicial vacancies are filled the same way.
Reality has not played out so neatly. During the nation’s history, circumstances have arisen which have made
expeditiously filling presidentially-appointed positions difficult, impractical, or impossible. For this reason, a
robust recess appointment power has been a crucial tool in ensuring the government’s ability to function effectively.
Since at least the early 19th century, temporary recess appointments have been used to fill vacancies that opened
shortly before the end of the Senate’s session — something that would be illegal under the narrow approach
adopted by the D.C. Circuit, and which could leave important posts unfilled for months.41 For example, in 1813,
President Madison used a recess appointment to fill a district court vacancy that opened shortly before the Senate
recessed.42 Again in 1815, Madison filled two new positions created shortly before the Senate recessed.43 In the
absence of recess appointments, the two posts would have gone unfilled for at least eight months.44
Appointments made during intrasession recesses — also illegal according to the D.C. Circuit — have become
increasingly important as the Senate’s calendar has evolved to include often-lengthy within-session recesses.
Truman, for example, appointed thousands of Army and Air Force officers, along with the Director of Central
Intelligence and the Secretary of the Air Force, while the Senate was in a nearly four-month recess from July
27 through November 17, 1947. These actions would have been illegal under the D.C. Circuit’s cramped
interpretation of the recess appointment power.45
A strong recess appointment power has also been important in enabling government functionality in the face
of Senate obstruction of the confirmation process, such as the use of the filibuster and other parliamentary
maneuvers to block or delay the consideration of nominees.
When President John F. Kennedy nominated Thurgood Marshall to the Second Circuit Court of Appeals, a
group of Southern senators blocked a vote on his nomination for nearly a year. A recess appointment enabled him
to serve on the court during this time. Marshall, who later became the first African-American Supreme Court
justice, was subjected to four months of hearings in which he was accused of participating in illegal activities
when he served as head of the NAACP Legal Defense and Educational Fund, engaging with Communist groups,
and committing ethical improprieties while drafting his brief for Brown v. Board of Education. None of these
accusations were ever proven.46 Because Marshall’s recess appointment filled a new seat that was created while the
Senate was in session, the D.C. Circuit’s constrained reading would have made it illegal.
More recently, the filibuster emerged as a powerful tool for the Senate minority to effectively veto nominees
without providing an opportunity for an up-or-down vote. According to the Congressional Research Service,
nearly half of all cloture motions ever filed or reconsidered on nominations were made from 2009-2013.47
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The experiences of recent NLRB nominees are a prime example of Senate obstruction. If the president had not
repeatedly exercised the recess appointment power to maintain a quorum at the NLRB, a Senate minority would have
paralyzed the agency’s operations from August 2011 to August 2013. In fact, but for recess appointments, the NLRB
would have been without a quorum for a total of 2,885 days since 1988 — almost eight years.48 Instead, during these
periods, the NLRB issued 4,240 decisions.49 Since the creation of the agency in 1935, recess appointments have
filled 32 board vacancies, with 19 of those positions having been filled by intrasession appointments (59 percent).50
The Consumer Financial Protection Bureau (CFPB) would have similarly been immobilized in the absence of
its director’s recess appointment. The CFPB was created in 2011 in the wake of the financial crisis to protect
consumers’ interests, and much of its enforcement authority is contingent on the appointment of a director.
Among other duties, the CFPB director regulates nondepository institutions, such as mortgage companies, and
payday and private education lenders.
After Obama nominated Richard Cordray to be the first CFPB director, a group of 44 senators vowed to block
his nomination, not because of Cordray’s background or qualifications, but because of objections to the agency’s
structure. The senators announced they would “not confirm any nominee, regardless of party affiliation.”51
Seeing no movement from the Senate from the time of Cordray’s nomination in July 2011, the president appointed
Cordray during an intrasession recess on January 4, 2012, while continuing to seek confirmation through the
Senate.52 The president re-nominated Cordray during the next Senate term, where he continued to face opposition
until he was eventually confirmed in July 2013 as part of a temporary Senate deal to preserve the filibuster for
executive nominations.53 Had Obama not exercised his recess appointment power to appoint Cordray while his
nomination was pending, key functions of the CPFB would have been paralyzed for a year and a half.
Other agencies would also have lost their quorums in the absence of recess appointments.54 Since 1981, the EEOC
would have lacked a quorum for at least 270 days,55 during which it issued 3,479 decisions.56 The Occupational
Safety and Health Review Commission, which is in charge of resolving disputes related to OSHA citations,
would have lacked a quorum for at least 1,113 days.57 While recess appointments to judicial offices have been less
common, since 1981, three recess-appointed judges participated in 147 reported appellate decisions and many
other unreported decisions.58
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Implications of an Adverse Decision
If the Supreme Court affirms the D.C. Circuit’s decision, the NLRB’s decision against the Noel Canning
company would be invalidated. This raises the question of what would happen to the decisions of the other
recess appointees from over the centuries whose appointments would also be improper under the D.C.
Circuit’s reasoning. Would all of their previous actions be invalidated as well, resulting in a tremendous
upheaval of previously settled matters?
Although a ruling affirming the D.C. Circuit decision may well prompt significant litigation, judicial
precedents suggest that most previous decisions would likely stand. Under the de facto officer doctrine, the
actions of an individual who seemed to hold a position properly, but in fact held it improperly, generally
cannot be challenged.59 The doctrine protects reasonable reliance upon these officials’ acts and preserves the
orderly progress of society generally.60
However, while this de facto officer doctrine would insulate many of the past decisions made by recess
appointees, the Supreme Court has ruled that this doctrine does not apply to “timely” challenges to the
constitutional validity of an appointment.61 While the scope of this exception is unsettled, it is likely that
recent actions still eligible for appeal could be challenged.62
The consequences for President Obama and future presidents could also be dire. Through effective calendar
manipulation, an uncooperative Senate could eviscerate the recess appointment power, preventing executive
officials and judges from ever taking their seats.

To be sure, the Senate is not alone in abusing the confirmation process — the president’s recess appointment
power has also been used improperly in the past. Prof. Michael Rappaport of the University of San Diego School
of Law explained a prime example from Theodore Roosevelt’s presidency:
In 1903, the Senate ended its old session and began its new session on the same day. The
presiding officer struck the gavel down once to end the old session and then immediately did
so again to start the new session. Thus, the “intersession recess” lasted only for the brief instant
between the two gavel strikes. President Theodore Roosevelt, however, argued that there was
nonetheless an intersession recess at the moment between the two sessions that allowed him to
make a recess appointment.63
Roosevelt appointed more than 160 people between the gavel strikes, mostly military officers.64
While Roosevelt’s actions stretched the Recess Appointments Clause past its breaking point, it also illustrates
the way the political branches have interacted to maintain an appropriate balance of power regarding recess
appointments. Fourteen months after Roosevelt’s appointments, the Senate Judiciary Committee “emphatically
rejected Roosevelt’s action,”65 and such an action has not been attempted by a president since.66
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Indeed, because the president is accountable to the public in ways that a collective body like the Senate is not,
this kind of presidential abuse can be quickly identified and exploited by the opposing party to the president‘s
disadvantage. The Constitution further protects against abuse by making recess appointments temporary, thus
limiting the benefits of presidential gamesmanship.
Of course, the dynamics of the nomination and confirmation process dramatically changed in November 2013
due to changes to the Senate’s filibuster procedure. In response to continued obstruction of presidential nominees,
Senate Democrats changed the filibuster procedure to require only a majority vote to end debate regarding
executive and judicial nominees (other than Supreme Court justices). Yet recess appointments continue to be
important for overcoming obstruction.
New obstruction tactics have already taken hold in the Senate to slow down confirmations. For example, Senate
Republicans recently relied upon a rule providing for up to 30 hours of debate on most nominees — frequently
waived as a courtesy in the past — as a way to delay votes on nominees.67 A custom that home state senators
must consent before a judicial nominee can be considered by the Judiciary Committee has also taken on increased
importance.68 Beyond this, the filibuster of nominees may return in a new incarnation in a future Senate term,
perhaps as part of a broader compromise on the filibuster rule. Likewise, a hostile Senate majority may one day
play a similar role in refusing to put nominees to a vote, based not on their qualifications, but in an effort to
sideline the president’s capacity to execute the law.

Conclusion
Noel Canning will have important implications for the functioning of the government and the balance of power
between the political branches. Should the Supreme Court follow the D.C. Circuit and substantially narrow
the president’s recess appointment power, our democracy will lose an important tool for ensuring a functioning
government.
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