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ARGUMENT AND AUTHORITIES 

 Fully subscribing to the views of the United States, these Appellees add as 

follows: 

 Contrary to appellants’ attempted portrayal, SB 14 was no ordinary Voter ID 

law.  Rather than accepting, for example, all government IDs or all state or federal 

IDs, SB 14 was a conscious picking and choosing of qualifying and non-qualifying 

IDs by which the State systematically removed 600,000 registered voters’ eligibility.  

ROA.27076–ROA.27078; ROA.43260; ROA.44626. 

 The evidence is undisputed that these 600,000 carefully de-selected voters 

were very disproportionately minority voters.  Some significant disproportionality 

was assured when the legislature chose Texas driver licenses as SB 14’s prime ID; 

extensive lay and expert evidence showed that minority persons in Texas, who bear 

the effects of historic official discrimination, disproportionately lack driver licenses.  

ROA.27078–ROA.27082; ROA.43260–ROA.43268; ROA.44599–ROA.44610; 

ROA.27082; ROA.26832–ROA.26839.  However, the legislature aggravated that 

disproportionality in the specific bill that became SB 14. 

 The picking and choosing was no mere happenstance.  The legislative ID 

choices uniformly disadvantaged minority voters or assisted Anglo voters, as shown 

by undisputed facts about each of the following choices: 
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 Excluding federal government employee IDs other than military IDs; 

 Excluding Texas state employee IDs; 

 Excluding Texas county or local government employee IDs; 

 Excluding student IDs, even from state colleges and universities; 

 Including concealed handgun permits; and  

 Exempting mail-in ballots. 

ROA.27073–74; ROA.45116-ROA.45128; ROA.45120–ROA.45125.  Dr. Allan 

Lichtman, one of plaintiffs’ experts, further testified, without contradiction, that 

Government employees in Texas (the first three excluded categories above) are 

disproportionately minority, as are citizen college students (the fourth excluded 

category). ROA.45120–ROA.45125.  Thus, by excluding these categories, the 

legislature magnified the proportion of minority registered voters affected by SB14.  

By contrast, those who possess concealed handgun permits and those who vote by 

mail are disproportionately Anglo. ROA.45117–20; ROA.45145–47. 

 These inclusions and exclusions were not mere oversight, since the racial and 

ethnic composition of each category of ID-holders was well-known public 

information and each of the issues was addressed several times: first, in drafting the 

bill, once more when amendments were offered in the Senate, and still again when 

similar amendments were offered in the House.  Members of both houses offered 

amendments that they explained would limit the racially discriminatory impact of the 

bill but these amendments were systematically rejected.  ROA.27060; ROA.27169–

      Case: 14-41127      Document: 00513189254     Page: 10     Date Filed: 09/10/2015



 

3 

 

ROA.27172.  Bill proponents had little or no explanation or justification for 

differentiating between acceptable and unacceptable IDs.  ROA.27169. 

The evidence also shows that state officials knew the magnitude of affected 

and also knew that voters who lacked SB 14-acceptable IDs would be 

disproportionately composed of poor and minority voters.  The Texas Secretary of 

State, before SB14's enactment, estimated that 800,000 registered voters lacked 

DPS-issued ID.  ROA.27057; ROA.100282:288:6–ROA.100283:289:22.  Rep. 

Todd Smith, former Chair of the House Elections Committee, summed up the 

obvious:  “it was ‘common sense’” that minorities would be disproportionately 

affected by S.B. 14—“he did not need a study to confirm” it. ROA.27157.  Bryan 

Hebert, Counsel to the Lt. Governor, unsuccessfully urged the legislature to expand 

the permissible IDs because the discriminatory impact of the bill would likely doom 

it in court.  ROA.27158. 

Legal Consequences 

Discriminatory purpose finding.  The foregoing facts were just a small part of 

what the district court relied on in finding that SB 14 had a discriminatory purpose.  

See Veasey v. Perry, 71 F. Supp. 3d 627, 641-645, 664-676 (S.D. Tex. 2014)  The 

panel did not in any way question that such evidence can significantly contribute to a 

finding of discriminatory purpose.  Because of this evidence and other evidence in 
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the record tending to show a discriminatory purpose for SB 14, the ordinary rule of 

Pullman-Standard v. Swint, 456 U.S. 273, 292-93 (1982), applies, requiring a 

remand to the district court to reconsider its finding in light of the panel’s guidance 

as to other elements of the proof of purpose.  Appellants seek to apply the rare 

exception to the Swint  rule, which allows an appellate court to render a verdict if the 

evidence plainly allows only one finding.  Appellants say, with no support, that 

somehow the evidence in this case completely forecloses a finding of discriminatory 

purpose, but that assertion is hardly serious. 

Discriminatory result finding.  The evidence of discriminatory choices is 

highly relevant with regard to discriminatory result, and magnifies the probative value 

of the matters presented by the United States in its Opposition to Rehearing En 

Banc.   Whereas “discriminatory purpose” requires that an act have been done 

“because of,” not “in spite of” its adverse effect on minority voters, see Personnel 

Adm’r v. Feeney, 442 U.S. 256 (1979), “discriminatory result” requires no such 

showing.  Whatever the legislature’s reason for making the choices it did, and thus 

enacting a law whose underlying policies were correctly found to be tenuous, the fact 

is that those choices, in combination with the evidence cited in the panel decision 
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and in the United States’ Opposition to Rehearing En Banc, resulted in SB 14’s 

discriminatory effect on African-American and Hispanic voters1 

CONCLUSION 

The Petition for Rehearing should be denied.2 

Respectfully submitted, 

 

/s/ Chad W. Dunn 
CHAD W. DUNN 

K. SCOTT BRAZIL   

BRAZIL & DUNN 

4201 Cypress Creek Pkwy., Suite 530 

Houston, Texas 77068 

(281) 580-6310 

 

J. GERALD HEBERT 

CAMPAIGN LEGAL CENTER 

1411 K Street NW, 14 Floor 

Washington, DC  20005 

(202) 736-2200 

 

 

 

                                                 
1

 Appellants also engage in defective case analysis, as well shown by the United States.  One point 

worth emphasizing is their misuse of LULAC v. Clements, 999 F.2d 831 (5th Cir. 1993)(en banc).  

The misquoted portion of Clements actually says there must be proof of reduced minority 

registration or turn-out “or any other factor tending to show that past discrimination has affected 

their ability to participate in the political process.”  Appellants simply leave out the last 20 words, 

without even a “. . .”  

 In any event, Texas’s quest for a reduction in registration is mistaken. Because SB 14 is a 

600,000 reduction in the number of  registered voters who are eligible to vote -(disproportionately 

minority), it hardly matters what happens to registration totals because the ID requirement makes 

registration a futile (necessary but not sufficient) step – just as the poll tax used to do.    
2

 Because it struck down SB 14 on statutory grounds, the panel did not address the constitutional 

claim based on the 1
st

-14
th

 amendment “right to vote,” but if a court were to uphold SB 14 against 

the Section 2 statutory claims, it would have to decide the constitutional right to vote claim. 
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