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JURISDICTIONAL STATEMENT 

The district court had jurisdiction under 28 U.S.C. § 1331.  The district court 

entered a preliminary injunction against Appellants on April 8, 2014.  JA4.  

Appellants timely filed a notice of appeal on April 10, 2014.  JA1.  This Court has 

jurisdiction under 28 U.S.C. § 1292(a)(1). 

STATEMENT OF ISSUES FOR REVIEW 

1.  Whether the district court erred in holding that the Delaware Elections 

Disclosure Act was likely unconstitutional as applied to Plaintiff-Appellee 

Delaware Strong Families’ General Election Values Voter Guide because the 

Voter Guide is a “presumably neutral” communication published by a “presumably 

neutral” organization “by reason of [Delaware Strong Families’] 501(c)(3) status.”  

JA31-32. 

2.  Whether the district court erred in holding that Appellee Delaware Strong 

Families established the non-merits factors required for issuance of a preliminary 

injunction.  JA32. 

STATEMENT OF RELATED CASES AND PROCEEDINGS 

This case has not previously been before this court.  Defendants-Appellants 

are aware of no other case or proceeding related to this case. 
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INTRODUCTION 

The Delaware General Assembly, following the lead of Congress and the 

Supreme Court, carefully modeled the campaign finance disclosure law challenged 

in this case on a federal statute that has twice been upheld by the Supreme Court 

against First Amendment challenges—on its face in McConnell v. FEC, 540 U.S. 

93 (2003), and as applied in Citizens United v. FEC, 558 U.S. 310 (2010).  In 

nonetheless holding that the Delaware statute was likely unconstitutional—and 

granting a preliminary injunction barring its enforcement as applied to Plaintiff-

Appellee Delaware Strong Families’ proposed election-related communication—

the district court ignored both the holdings and the reasoning of those Supreme 

Court precedents; failed to address the federal statute that supplied the pattern for 

Delaware’s; effectively required “narrow tailoring” of the Delaware law, even 

though the Supreme Court has said no such tailoring is necessary; and invented a 

novel constitutional requirement that campaign finance disclosure laws may not 

reach “presumably neutral communications” by “presumably neutral 

communicators,” even though the Supreme Court has rejected efforts to erect 

similar limitations.  These manifold legal errors warrant reversal.   

The Delaware Elections Disclosure Act is constitutional as applied to 

Delaware Strong Families’ proposed “General Election Values Voter Guide.”  The 

Supreme Court has repeatedly held that the public’s interest in knowing who is 
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funding election-related speech suffices by itself to support contributor disclosure 

laws.  Citizens United and McConnell upheld application of a federal disclosure 

law to “the entire range” of covered communications, even though the statute 

requires disclosure with respect to communications that mention a candidate close 

to an election without regard to whether they clearly take sides or purport to 

remain neutral.  McConnell, 540 U.S. at 196.  Indeed, the Court held that, under 

the “easily understood and objectively determinable” criteria used by that statute 

(which are similar to those in Delaware’s statute), the statute may encompass even 

communications that “only pertain to a commercial transaction.”  Id. at 194; 

Citizens United, 558 U.S. at 369.  The district court’s insistence that the First 

Amendment mandates an exemption from disclosure for purportedly “neutral” 

election-related communications by “presumptively neutral communicators” flies 

in the face of these Supreme Court holdings.  They make plain that the strength of 

the public’s interest in knowing who funds election-related communications turns 

not on how starkly or subtly the communication’s point of view is expressed, but 

rather on whether the communication is election-related.  The General Election 

Values Voter guide at issue in this as-applied challenge by definition lies at the 

core of election-related speech.  The district court’s order should be reversed.   
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STATEMENT OF THE CASE 

A. The Delaware Elections Disclosure Act 

1. Federal developments that influenced the Delaware Act 

In drafting the Delaware Elections Disclosure Act (“Disclosure Act”), the 

Delaware General Assembly relied both on the extensive federal experience with 

campaign finance disclosure requirements and on recent Supreme Court guidance 

about the constitutionality of such requirements.  The lessons learned from these 

sources are important to understanding the provisions of the Disclosure Act at 

issue in this case. 

Federal laws requiring organizations making election-related 

communications to disclose their contributors have existed for over a century.1  

Congress laid the foundations for the current federal disclosure regime in the 

Federal Election Campaign Act of 1971 (“FECA”), Pub. L. No. 92-225, 86 Stat. 3, 

and the 1974 amendments to FECA, Pub. L. No. 93-443, 88 Stat. 1263, which 

“replaced all prior disclosure laws.”  Buckley v. Valeo, 424 U.S. 1, 62 (1976).  

With respect to independent spending, FECA required “political committees”—

                                           
1  The first federal disclosure law, enacted in 1910, required organizations 
seeking “to influence the results of congressional elections in two or more States to 
report all contributions … and to identify contributors” giving $100 or more.  
United States v. Automobile Workers, 352 U.S. 567, 575-576 (1957).  In the 
following decades, Congress broadened this requirement several times, and the 
Supreme Court upheld it against constitutional challenge.  See Burroughs v. United 
States, 290 U.S. 534 (1934) (upholding successor statute); Buckley v. Valeo, 424 
U.S. 1, 61 (1976) (describing history). 
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defined as groups that received contributions or made expenditures of over $1,000 

“‘for the purpose of … influencing’ the nomination or election of any person to 

federal office”—to file regular reports disclosing information about their receipts 

and disbursements, including the identities of contributors giving $100 or more.  

Id. at 63.  It also required every person not a political committee making 

“expenditures” of over $100 “‘for the purpose of … influencing’” a covered 

election to disclose those expenditures.  Id. at 74-75. 

The Supreme Court upheld both provisions in Buckley v. Valeo, concluding 

that the “disclosure requirements … directly serve[d] substantial governmental 

interests.”  Id. at 68.  Noting the long history of federal disclosure laws, the Court 

explained that disclosure requirements “provide[] the electorate with information” 

about election-related spending, deter corruption, and help the government enforce 

other campaign finance laws.  Id. at 66-68.  “Unlike … overall limitations on 

contributions and expenditures, … disclosure requirements impose no ceiling on 

campaign-related activities.”  Id. at 64.  Thus, the Court characterized disclosure 

requirements as “in most applications … the least restrictive means of curbing the 

evils of campaign ignorance and corruption.”  Id. at 68.   

Concerned that the vagueness of the statutory phrase “for the purpose of … 

influencing” raised constitutional concerns, the Court adopted limiting constructions 

of the disclosure provisions in FECA that used that phrase.  First, it interpreted 
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“political committee”—defined as organizations expending a certain amount “for the 

purpose of … influencing” an election— to encompass only organizations “the 

major purpose of which is the nomination or election of a candidate.”  Buckley, 424 

U.S. at 79.  Second, with respect to non-major-purpose groups, it interpreted the 

term “expenditure”—defined as expenditures made “for the purpose of … 

influencing” an election—“to reach only … communications that expressly advocate 

the election or defeat of a clearly identified candidate.”  Id. at 80 (footnote omitted).  

Express advocacy, the Court explained, entailed words “such as ‘vote for,’ ‘elect,’ 

‘support,’ ‘cast your ballot for,’ ‘Smith for Congress,’ ‘vote against,’ ‘defeat,’ 

‘reject.’”  Id. at 44 n.52.  On that basis, the Court upheld both provisions.   

The decades after Buckley revealed that FECA’s disclosure requirements were 

insufficient to achieve the important governmental purposes described and approved 

by the Court.  As construed, FECA required disclosure only when communications 

used the “magic words” of express advocacy or were made by groups with the 

“major purpose” of electing a candidate.  Those engaging in election-related speech 

could therefore evade disclosure obligations merely by avoiding those “magic 

words” and by speaking through groups without the requisite “major purpose.”  

Corporations, labor unions, and other organizations accordingly spent hundreds of 

millions of dollars to fund “issue speech” “without disclosing the identity of, or any 

other information about, their sponsors.”  McConnell v. FEC, 540 U.S. 93, 126 
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(2003).  Although these “issue” communications contained no express advocacy, the 

Court found the conclusion that they “were specifically intended to affect election 

results … confirmed by the fact that almost all of them aired in the 60 days 

immediately preceding a federal election.”  Id. at 127.   

Groups putting out such “issue” communications, the Court determined, 

exploited FECA’s loopholes to “conceal [the] identity” of their funders.  

McConnell, 540 U.S. at 128.  These groups often had anodyne names that further 

disguised their sources of support.  “‘Citizens for Better Medicare,’ for instance, 

was not a grassroots organization of citizens, as its name might suggest, but was 

instead a platform for an association of drug manufacturers.”  Id.  As the Supreme 

Court explained, “[s]ome of the actors behind these groups frankly acknowledged 

that ‘in some places it’s much more effective to run an ad by the “Coalition to 

Make Our Voices Heard” than it is to say paid for by “the men and women of the 

AFL–CIO.”’”  Id. at 128 n.23 

After an extensive investigation into these and other gaps in the law, 

Congress sought to “correct the flaws” in FECA, McConnell, 540 U.S. at 194, by 

enacting the Bipartisan Campaign Reform Act of 2002 (“BCRA”), Pub. L. No. 

107-155, 116 Stat. 81, also known as the McCain-Feingold law.  BCRA “coin[ed] 

a new term, ‘electioneering communications,’ to replace the narrowing 

construction of FECA’s disclosure provisions adopted by [the Supreme] Court in 
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Buckley.”  McConnell, 540 U.S. at 189.  To avoid the vagueness concerns that 

prompted Buckley’s narrowing construction, Congress defined “electioneering 

communication” by reference to clear, objective criteria.  An “electioneering 

communication” is one that (1) “refers to a clearly identified candidate for Federal 

office,” (2) is made within 60 days of a general election or 30 days of a primary, 

(3) is made through specified media, and (4) is “targeted to the relevant electorate.”  

Id. at 189-190.  BCRA requires groups that spend more than $10,000 on such 

electioneering communications to disclose the identity of any contributors giving 

$1,000 or more.  Id.   

The Supreme Court has twice upheld BCRA’s contributor disclosure 

provisions against First Amendment challenges, facially in McConnell, 540 U.S. at 

126, and as-applied in Citizens United v. FEC, 558 U.S. 310 (2010).  These 

decisions would later significantly inform the Delaware General Assembly’s 

decision to enact the Disclosure Act.  JA72-74, 116, 117-119 & nn.17, 21. 

The “major premise” of the facial challenge in McConnell—and a principal 

argument raised by Delaware Strong Families in this case—was “that Buckley 

drew a constitutionally mandated line between express advocacy and so-called 

issue advocacy,” confining disclosure requirements to speech that expressly 

advocated the “‘election or defeat of a candidate.’”  McConnell, 540 U.S. at 190.  

BCRA crossed this line, the McConnell plaintiffs argued, because it reaches 
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communications that merely “‘refer[]’” to a candidate.  Br. for Appellants 

McConnell et al. 44-45, McConnell, 540 U.S. 93 (No. 02-1674).  But the Supreme 

Court flatly “rejected the notion that the First Amendment requires Congress to 

treat so-called issue advocacy differently from express advocacy” in the disclosure 

context.  McConnell, 540 U.S. at 194.  It explained that Buckley’s “express 

advocacy limitation … was the product of statutory interpretation rather than a 

constitutional command.”  Id. at 191-192.  Moreover, because BCRA’s definition 

of “electioneering communication” was “both easily understood and objectively 

determinable,” the McConnell Court concluded that the vagueness concern “that 

persuaded the Court in Buckley to limit FECA’s reach to express advocacy” was 

“simply inapposite” in the context of BCRA.  Id. at 194.  

The Court ultimately concluded that “the important state interests that 

prompted the Buckley Court to uphold FECA’s disclosure requirements … apply in 

full to BCRA.”  McConnell, 540 U.S. at 196.  BCRA serves these interests, the 

Court held, because it requires speakers engaging in election-related speech “to 

reveal their identities so that the public is able to identify the source of the funding 

behind” their speech.  Id. (quoting McConnell v. FEC, 251 F. Supp. 2d 176, 237 

(D.D.C. 2003) (per curiam)).  The Court explained: 

Plaintiffs never satisfactorily answer the question of how 
“uninhibited, robust, and wide-open” speech can occur when 
organizations hide themselves from the scrutiny of the voting public. 
… Plaintiffs’ argument for striking down BCRA’s disclosure 
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provisions does not reinforce the precious First Amendment values 
that Plaintiffs argue are trampled by BCRA, but ignores the 
competing First Amendment interests of individual citizens seeking to 
make informed choices in the political marketplace. 

Id. at 197 (quoting McConnell, 251 F. Supp. 2d at 237).  The Court accordingly 

concluded that “Buckley amply supports application of [BCRA’s] disclosure 

requirements to the entire range of ‘electioneering communications.’”  Id. at 196.  

Just four years ago, the Supreme Court upheld BCRA’s contributor 

disclosure provisions again, this time against an as-applied challenge, in Citizens 

United v. FEC, 558 U.S. 310 (2010).  Citizens United’s challenge relied principally 

on FEC v. Wisconsin Right To Life, Inc., 551 U.S. 449 (2007) (“WRTL”), which 

addressed BCRA’s limits on expenditures, not its disclosure requirements.  Id. at 

457.  In WRTL, the Court noted McConnell’s dictum that, with respect to BCRA’s 

expenditure restrictions, “the interests [the Court] had found to ‘justify the 

regulation of campaign speech might not apply to the regulation of genuine issue 

ads.’”  Id. at 456.  It accordingly concluded that BCRA’s prohibition on 

corporations’ using money from their general treasuries to fund electioneering 

communications could constitutionally apply only to speech that was “express 

advocacy or its functional equivalent,” and not to “‘issue advocacy[]’ that 

mentions a candidate for federal office.”  Id. at 456, 481.   

Citizens United, citing WRTL’s holding that BCRA’s expenditure 

restrictions could only reach “express advocacy and its functional equivalent,” 
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sought “to import a similar distinction into BCRA’s disclosure requirements.”  

Citizens United, 558 U.S. at 368-369 (emphasis added).2  The Supreme Court’s 

response was clear: “We reject this contention.”  Id. at 369.  The Court explained 

that the constitutional limitations it had established with respect to expenditure 

limits did not apply to disclosure requirements: 

In Buckley, the Court upheld a disclosure requirement for independent 
expenditures even though it invalidated a provision that imposed a 
ceiling on those expenditures.  In McConnell, three Justices who 
would have found § 441b [BCRA’s ban on paying for electioneering 
communications with corporate general treasury funds] to be 
unconstitutional nonetheless voted to uphold BCRA’s disclosure and 
disclaimer requirements.  And the Court has upheld registration and 
disclosure requirements on lobbyists, even though Congress has no 
power to ban lobbying itself.  

Id. at 369 (citations omitted).  The Court thus “reject[ed] Citizens United’s 

contention that the disclosure requirements must be limited to speech that is the 

functional equivalent of express advocacy.”  Id. 

Citizens United contended specifically that BCRA was unconstitutional as 

applied to its advertisements promoting a documentary about then-candidate 

Hillary Clinton.  Br. for Appellant 51, Citizens United, 558 U.S. 310 (No. 08-205).  

The group argued that, because the ads took no position on any candidates’ 

suitability for office, they were not the equivalent of express advocacy and 

                                           
2  Citizens United’s proposed standard differed from that rejected in 
McConnell in that it extended not just to “express advocacy” but also to “its 
functional equivalent.”  Id. 
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disclosing the group’s funders “would not provide [the public] with information 

relevant to the electoral process.”  Id. at 15, 51.  The Supreme Court expressly 

rejected that argument, holding that “the public has an interest in knowing who is 

speaking about a candidate shortly before an election,” “[e]ven if the ads only 

pertain to a commercial transaction.”  Citizens United, 558 U.S. at 369.   

“The First Amendment protects political speech,” the Court concluded, “and 

disclosure permits citizens and shareholders to react to the speech of corporate 

entities in a proper way.  This transparency enables the electorate to make 

informed decisions and give proper weight to different speakers and messages.”  

Id. at 371. 

2. The Disclosure Act’s text and legislative history 

The Delaware General Assembly enacted the Disclosure Act to address 

problems like those McConnell described as motivating adoption of BCRA’s 

disclosure requirements.  Until 2013, Delaware law required those engaging in 

election-related speech to disclose their contributors only if their ads “expressly 

advocate[d] the election or defeat of a clearly identified candidate.”  15 Del. C. 

§§ 8002(10), 8030, 8031 (2012).  As in the federal system before BCRA, groups 

could avoid disclosure by simply crafting their messages to avoid the “magic 

words” of express advocacy.  
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The General Assembly concluded that this led to “a proliferation of 

advertisements that [we]re distributed during the campaign season … and intended 

to influence elections, but [we]re not required to be reported under existing law.”  

Delaware Elections Disclosure Act, 78 Del. Laws c. 400 (2012) (H.B. 300), 

Preamble.3  In 2010, for example, mailings by groups that hid their sources of 

funding were used to attack various candidates for the state legislature for their 

positions on taxes.  JA115.  The General Assembly also heard complaints about 

problems with similar mailings in school board elections.  JA73, 75.  One witness 

observed that, under the existing law, it was “almost impossible for voters to 

understand[] where [the] money comes from and who’s trying to influence [the 

public’s] votes.”  JA75.4   

The General Assembly also heard evidence from other states confirming the 

value of disclosing funding sources for “issue” speech.  A witness at the House 

hearing on the Disclosure Act, for example, described a group called “Littleton 

                                           
3  This concern was borne out during the 2012 mayoral election in 
Wilmington, when “Citizens for a Secure Community” issued ads promoting one 
candidate’s policy proposals and attacking another’s.  Journalists uncovered that 
the “Citizens” were actually political operatives based in Texas, Nevada, and 
Ohio—but their funding sources were never discovered.  See JA108-109.     
4  Disclosure of funding from out-of-state sources was a particular concern.  
One witness testified that in 2010, “outside groups—many funded by out-of-state 
interests—spent over $1.7 million dollars to influence the results of the state’s US 
Senate race.”  JA115.  A representative of the governor noted that “the influx of 
anonymous outside spending could violate Delaware’s tradition of direct and 
honest political dialogue.”  JA73. 
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Neighbors Voting No” that spent $170,000 to oppose a ballot initiative that would 

have blocked Wal-Mart from operating in Littleton, Colorado.  JA117.  Disclosure 

reports later revealed that Wal-Mart was the group’s only funder.  Id. 

The Delaware General Assembly sought to combat these problems by 

adopting disclosure requirements modeled closely on BCRA’s.  In doing so, the 

General Assembly relied explicitly on the Supreme Court’s guidance in McConnell 

and Citizens United.  See JA72-74, 116, 117-119 & nn.17, 21.  The Disclosure Act 

does not ban any speech; instead, it “provid[es] voters with relevant information 

about where political campaign money comes from and how it is spent, so that 

voters can make informed choices in elections.”  H.B. 300, Preamble.  Like BCRA, 

the Disclosure Act requires disclosure when an organization expends more than a 

specified amount on “electioneering communications.”  Heeding the Buckley 

Court’s admonition about vagueness, the Disclosure Act defines “electioneering 

communication” by reference to criteria that are “easily understood and objectively 

determinable.”  McConnell, 540 U.S. at 103.  Again like BCRA, the Disclosure 

Act defines the term to encompass communications that (i) refer to a clearly 

identified candidate, (ii) are publicly distributed by certain media within 30 days of 

a primary or 60 days of a general election, and (iii) are targeted to the relevant 

electorate.  15 Del. C. § 8002(11).   
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The Disclosure Act requires organizations expending more than $500 on 

“third-party advertising”—a term that encompasses electioneering communications 

as well as “independent expenditures” that “expressly advocate[] the election or 

defeat of a clearly identified candidate”—to file a “third-party advertisement 

report” with the Commissioner of Elections.  Id. §§ 8002(13), (27), 8031(a).5  The 

report must include the names and addresses of those to whom the organization has 

paid more than $100 for third-party advertisements; those contributing more than 

$100 to the organization during the election period; and, if a contributor is a 

corporation, any person owning more than a 50% interest in the contributor.  Id. § 

8031(a).  Such reports must be filed shortly after the expenditure, and the 

Commissioner of Elections must then make the reports available to the public 

“immediately upon their filing.”  Id. § 8032.  These measures, the Delaware 

General Assembly concluded, would enable Delaware “voters to evaluate and 

measure the statements made by and interests of … third parties in a manner that is 

prompt and informative.”  H.B. 300, Preamble. 

The Act includes a number of provisions designed to ensure that it reaches 

no more broadly than necessary to protect the public’s interest in knowing who 

funds election-related speech.  The Act limits disclosure to speech made 60 days 

                                           
5  The Disclosure Act’s application to “independent expenditures” is not at 
issue in this case.  See JA55-58.  The following discussion is accordingly confined 
to electioneering communications. 
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before a general election or 30 days before a primary, a time period the Supreme 

Court found to suggest that communications are “specifically intended to affect 

election results.”  McConnell, 540 U.S. at 127.  The Act further exempts several 

categories of speech, including “membership communication[s],” 

“communication[s] appearing in a news article, editorial, opinion, or commentary,” 

communications relating to candidate debates or forums, and communications 

distributed by hand.  15 Del. C. §§ 8002(7), (10)(b). 

The Act’s disclosure thresholds are tailored to account for the particular 

circumstances of Delaware politics, as ample evidence in the record before the 

district court reflected.  Because Delaware lacks its own major-network television 

market, and because neighboring television markets are prohibitively expensive, 

television advertising is rare in Delaware races, as is radio advertising.  Instead, 

direct mail is the predominant form of political advertising, accounting for about 

80 percent of spending.  JA120, ¶39-42; JA134-135, ¶¶15-20.  Candidates 

therefore need not expend large sums to reach large numbers of Delaware voters.  

For example, less than $500—indeed, even as little as $150—can purchase enough 

“robo-calls” to reach every household in a Delaware House district.  JA120, ¶43-

47; JA137, ¶37.  The Disclosure Act accounts for these differences in setting the 

threshold levels for disclosure and in defining covered media. 
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B. Delaware Strong Families, The Delaware Family Policy Council, 
And Their Voter Guides 

Plaintiff-Appellee Delaware Strong Families Inc. (“DSF”) is a nonprofit 

501(c)(3) corporation.  JA42, ¶10.  Its mission is to “promote Biblical worldview 

values, resources and programs, and educate and empower citizens to stand strong 

for those values in all arenas.”  JA43, ¶18.   

In 2011, DSF reported just short of $60,000 in expenditures.  JA79.  More 

than 99%—all but about $400—of  DSF’s expenditures consisted of payments to a 

501(c)(4) organization, Delaware Family Policy Council Inc. (“DFPC”), to 

reimburse DFPC for work performed on behalf of DSF.  See JA79, 89, 93, 100.  

DSF and DFPC are close affiliates.  They have the same officers and directors, 

including the same president, whose salary is paid by DFPC.  Compare JA80 with 

JA101. 

DFPC engages extensively in electoral politics.  In 2011, DFPC reported to 

the IRS that it “engage[s] … in political campaign activities on behalf of or in 

opposition to candidates for public office,” JA96, and spent almost $20,000 on 

“[p]olitical expenditures,” JA97, including “polling and encourag[ing] people to 

act on specific political issues,” JA100.   

DSF alleges that, “[i]n 2014, DSF plans to produce and disseminate voter 

guides in a manner substantively similar to the process [it] used in 2012.”  JA45, 

¶31.  In 2012, the process of creating DSF’s “General Election Values Voter 

Case: 14-1887     Document: 003111636478     Page: 25      Date Filed: 06/02/2014



 

- 18 - 

Guide” began when DFPC (the 501(c)(4))—not DSF (the 501(c)(3))—sent out 

questionnaires to state and federal candidates and used their answers to produce a 

candidate scorecard.  JA44, ¶21.  If a candidate failed to respond to the 

questionnaire, DFPC, not DSF, “used publicly-available information to determine 

that candidate’s position on the surveyed issues.”  Pl.’s Reply Br. (D. Ct. Dkt. No. 

32) at 4 n.4.  The scorecard framed questions such that a “Yes” response was the 

“Pro-Family Position” and a “No” response was the “Anti-Family Position.”  

JA103.  DFPC’s scorecard then tallied up each candidate’s responses to assign 

letter grades, with “[t]hose who earned an A+ grade … considered Outstanding 

Family Advocates.”  Id.  Color coding indicated whether a candidate was a 

“Family Advocate,” “Needs Improvement,” or “Hostile.”  Id.  DFPC cautioned, 

however, that the “Values Scorecard is for personal distribution.  For a 501c3 or 

church-friendly Voter Guide, please go to www.delawarestrong.org.”  Id.  That is 

the address for DSF’s website. 

DSF’s version of the voter guide was based on DFPC’s.  JA44, ¶21.  The 

design and layout of and issues addressed in DSF’s “General Election Values 

Voter Guide” were virtually identical to those from DFPC’s “Values Scorecard,” 

but with the column for color-coded letter grades and the express Pro- or Anti-

Family characterizations removed.  Compare JA61-64 with JA103-106.  Like the 

Values Scorecard, the Values Voter Guide does not include all candidates for the 

Case: 14-1887     Document: 003111636478     Page: 26      Date Filed: 06/02/2014



 

- 19 - 

covered races.  Like the Values Scorecard, the Values Voter Guide purports to 

report whether each candidates supports or opposes: 

Protection for institutions, organizations, and individuals from having 
the government force them to violate their moral or religious beliefs. 
…   

[S]tate constitutional amendments preserving natural marriage. … 

Tax incentives to encourage natural marriage and incent married 
couples to stay together as a solution to reducing poverty and 
dependency on government services. … 

Strengthening and maintaining marriage as the union of one man and 
one woman, and not redefining or adding to man/woman marriage. 

JA61-62; JA129-130.  For candidates that did not respond to the survey, DSF 

relied on DFPC’s characterizations of the candidates’ positions and did not assess 

them independently.  See Pl.’s Reply Br. (D. Ct. Dkt. No. 32) at 4 n.4. 

The self-proclaimed aim of DSF’s General Election Values Voter Guide is 

to influence citizens in casting their votes.  “The stakes couldn’t be higher this 

election,” it asserts.  “Our hope is that on [Election Day], this Voter Guide will 

help you choose candidates who best represent your values.”  JA61. 

C. District Court Proceedings 

DSF filed suit against Defendants-Appellants, Delaware’s Attorney General 

and Commissioner of Elections (collectively, “Delaware”) in the fall of 2013, 

seeking a declaratory judgment that the Disclosure Act is unconstitutional, both 

facially and as applied to DSF’s proposed General Election Values Voter Guide.  
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JA43-46, 55-58.  Delaware sought limited discovery as to the preparation and 

distribution of DSF’s proposed Voter Guide and the alleged impact complying 

with the Disclosure Act’s requirements would have on DSF and its contributors.  

See Pl.’s Responses and Objections to Defs.’ Discovery Requests (D. Ct. Dkt. No. 

21-1).  In response, DSF sought a protective order and filed a motion for a 

preliminary injunction.  JA36 (docket entries 20, 22).  After a hearing, the district 

court barred discovery until further order of the Court, JA6-7, and ordered DSF to 

resubmit its brief in support of its motion for a preliminary injunction, limited to 

one question—“if the scope of the Act is broad enough to include plaintiff’s 

proposed voter guide, is it unconstitutional under such Supreme Court precedent as 

FEC v. Wisc. Right to Life, 551 U.S. 449 (2007), and Citizens United v. FEC, 558 

U.S. 310 (2010),”  JA5-6.   

In March 2014, the district court issued an opinion holding that DSF was 

entitled to a preliminary injunction, concluding that DSF had established a 

likelihood of success on the merits of its as-applied challenge.  JA32. 

The court asserted that “there is no case that purports to address disclosure 

requirements with the breadth attributed to” the Disclosure Act, JA27, even though 

both McConnell and Citizens United upheld the BCRA disclosure provisions upon 

which the Disclosure Act was modeled.  The court devoted only a single paragraph 

to Citizens United in its discussion of DSF’s likelihood of success on the merits, 
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finding the Supreme Court’s ruling of limited guidance because its discussion of 

BCRA’s contributor disclosure provisions was “relatively terse,” JA29—though 

that portion of the Citizens United decision, joined by eight Justices, spanned six 

pages, 558 U.S. at 366-371—and because Buckley and McConnell, upon which 

Citizens United relied, did not involve as-applied challenges, JA29—though 

Citizens United itself did, 558 U.S. at 366. 

The district court acknowledged the Supreme Court’s holdings that 

disclosure requirements need not be limited to communications that are the 

functional equivalent of express advocacy, JA30, and it recognized that “‘[v]oter 

guides are typically intended to influence voter behavior,’ despite ‘lacking words 

of express advocacy,’” JA31 n.19.  The court nonetheless insisted that “the less a 

communicator or communication advocates an election result, the less interest the 

government should have in disclosure.”  JA30.  The court compared the Disclosure 

Act unfavorably to other state disclosure laws that had been upheld against First 

Amendment challenges, suggesting that it might have survived scrutiny if, like 

those other laws, it was “more narrowly tailor[ed].”  Id.  The court concluded that 

because the Disclosure Act would cover “DSF’s proposed voter guide (as a 

presumably neutral communication) published by DSF (a presumably neutral 

communication by reason of its 501(c)(3) status),” “the relation” between the Act’s 

“primary purpose,” which it asserted was “regulating anonymous political 
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advocacy,” and the disclosure required was “too tenuous” to justify its application 

to DSF.  JA31-32 & n.23.6 

Although the district court’s opinion announced a new rule of constitutional 

law—that campaign finance disclosure requirements may not be applied to 

“neutral communications” or “neutral communicators”—it did not actually find 

that DSF and its proposed Values Voter Guide were “neutral.”  The court 

described DSF and the Values Voter Guide as “presumably neutral,” JA31, 32 

(emphasis added), and noted that “[b]ecause the characterization of DSF’s 

proposed ‘voter guide’ has not been the subject of this motion practice, the court 

will assume for purposes of its analysis that it would pass muster as a nonpartisan 

voter guide,” JA28 n.15 (emphasis added).  The court stated that, because “the 

factual underpinnings for its decision have not been specifically challenged or 

vetted through discovery,” “no order shall be executed” until after the court 

conferred with the parties.  JA32-33. 

In a subsequent status conference, both DSF and Delaware argued to the 

district court that its “neutral communication, neutral communicator” rule was 

incorrect under Supreme Court precedent.  JA205-206, 222-224.  Following the 

conference, Delaware drafted proposed discovery requests aimed at developing the 

                                           
6  The district court suggested that the “personal information” collected under 
the Act was “[l]ike the metadata collected by the National Security Administration 
[sic].”  JA32 & n.22. 
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factual record as to whether DSF and its Values Voter Guide were in fact “neutral” 

under the district court’s newly minted test.  See Joint Status Report (D. Ct. Dkt. 

No. 37) at 2.  On April 8, 2014, the district court denied further discovery and 

entered an order granting DSF’s motion for a preliminary injunction.  JA4, 237.  

The court made no findings as to the “neutrality” of DSF or its Values Voter 

Guide.  This appeal followed.  JA1.7 

SUMMARY OF ARGUMENT 

The Disclosure Act is constitutional as applied to DSF’s proposed General 

Election Values Voter Guide, as the Supreme Court’s decisions in McConnell and 

Citizens United make clear.  

                                           
7  DSF’s complaint also included a facial overbreadth challenge.  The district 
court did not rule on that challenge and it is not at issue here.  The overbreadth 
doctrine is an exception to the normal rule that a facial challenge can prevail only 
if “‘no set of circumstances exists under which the [law] would be valid.’”  United 
States v. Marcavage, 609 F.3d 264, 273 (3d Cir. 2010).  Invalidation on 
overbreadth grounds is “‘strong medicine’” that should be employed “with 
hesitation, and then ‘only as a last resort.’”  New York v. Ferber, 458 U.S. 747, 769 
(1982); see Conchatta Inc. v. Miller, 458 F.3d 258, 262-263 (3d Cir. 2006).  The 
Supreme Court has thus “vigorously enforced the requirement that a statute’s 
overbreadth be substantial, not only in an absolute sense, but also relative to the 
statute’s plainly legitimate sweep.”  United States v. Williams, 553 U.S. 285, 292-
293 (2008).  The plaintiff in such a challenge must “demonstrate from the text of 
[the Act] and from actual fact that a substantial number of instances exist in which 
the [Act] cannot be applied constitutionally.”  New York State Club Ass’n, Inc. v. 
City of New York, 487 U.S. 1, 14 (1988) (emphasis added).  DSF offered no 
evidence below to satisfy this burden, and the district court accordingly did not 
rule on this claim.  DSF’s facial challenge therefore is not before this court. 
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Because contributor disclosure laws promote transparency rather than 

restricting campaign contributions or expenditures, they are not subject to “strict 

scrutiny,” with its “narrow tailoring” requirement.  Rather, disclosure laws are  

constitutionally permissible so long as they satisfy the more lenient “exacting 

scrutiny” standard, which requires only a substantial relation between an important 

governmental interest and the disclosure obligations.  The public’s interest in 

knowing who makes and funds election-related speech, the Supreme Court has 

repeatedly held, by itself is sufficiently important under this test.  Finding 

disclosure to directly serve this interest, the Supreme Court rejected both facial and 

as-applied First Amendment challenges to BCRA, the federal statute that provided 

the model for the Disclosure Act.  Those decisions should have compelled the 

district court to uphold the Disclosure Act. 

The Voter Guide at issue here—which expressly addresses voters about an 

election—lies at the heart of the public’s interest in knowing who funds election-

related speech.  The district court’s new constitutional rule that “presumably 

neutral” communications by 501(c)(3) organizations must be exempt from 

contributor disclosure laws is contrary to established First Amendment doctrine.  It 

contradicts the Supreme Court’s decisions upholding BCRA, which covers speech 

that mentions a candidate in close proximity to an election and is aimed at the 

relevant electorate, but contains no exemption for “neutral” communications or 

Case: 14-1887     Document: 003111636478     Page: 32      Date Filed: 06/02/2014



 

- 25 - 

communicators.  Citizens United and McConnell held that disclosure requirements 

need not be limited to organizations engaging in express advocacy for or against 

candidates or the functional equivalent of such advocacy.  On the contrary, the 

Court upheld BCRA’s application to the “entire range” of speech covered under 

the statute, including speech that “only pertain[s] to a commercial transaction.”  

Citizens United, 558 U.S. at 369.   

The Disclosure Act relies on “easily understood and objectively 

determinable” criteria like those upheld in BCRA.  Citizens United, 558 U.S. at 

369.  The district court’s test, by contrast, introduces the very vagueness and 

uncertainty that the Supreme Court has warned pose the real threat to First 

Amendment values in this area.  The district court’s newly-minted test is also 

unworkable—as the court’s own failure to define neutrality or to make any finding 

about the neutrality of the particular communications at issue vividly demonstrates. 

Finally, the district court’s two-sentence analysis of the non-merits factors 

necessary for preliminary injunctive relief, like its discussion of the merits, ignored 

governing precedents and failed to address basic points of law and fact placed 

before it. 

The district court’s order should be reversed. 
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ARGUMENT 

To obtain a preliminary injunction, a plaintiff must, “by a clear showing, 

carr[y] the burden of persuasion” on each of four factors.  Mazurek v. Armstrong, 

520 U.S. 968, 972 (1997).  These are “(1) a likelihood of success on the merits; (2) 

that it will suffer irreparable harm if the injunction is denied; (3) that granting 

preliminary relief will not result in even greater harm to the nonmoving party; and 

(4) that the public interest favors such relief.”  Minard Run Oil Co. v. United States 

Forest Serv., 670 F.3d 236, 249-250 (3d Cir. 2011) (internal quotation marks 

omitted).  DSF established none of these factors, and accordingly was not entitled 

the “extraordinary remedy” of a preliminary injunction.  Winter v. NRDC, 555 U.S. 

7, 24 (2008). 

I. STANDARD OF REVIEW 

This Court “review[s] an order granting a preliminary injunction for abuse of 

discretion, the factual findings for clear error, and the determinations of questions 

of law de novo.”  Bennington Foods LLC v. St. Croix Renaissance, Grp., LLP, 528 

F.3d 176, 178 (3d Cir. 2008).  The Court “exercise[s] plenary review over [a] 

district court’s determination as to the constitutionality of [a] challenged statute.”  

Government of Virgin Islands v. Steven, 134 F.3d 526, 527 (3d Cir. 1998). 
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II. THE DISTRICT COURT ERRED IN CONCLUDING THAT DSF ESTABLISHED A 

LIKELIHOOD OF SUCCESS ON THE MERITS 

The district court’s analysis of the constitutionality of the Disclosure Act 

directly conflicts with the Supreme Court’s most recent decisions addressing 

contributor disclosure laws.  In McConnell and Citizens United, the Court rejected 

First Amendment challenges to the federal disclosure law upon which Delaware’s 

Disclosure Act was closely modeled.  The district court’s opinion cannot be 

squared with either the reasoning or the holdings of those decisions and should be 

reversed. 

A. Disclosure Laws Applicable To Election-Related Communications 
Are Subject To A “Lower Level Of Scrutiny” 

For purposes of constitutional analysis, the Supreme Court has divided 

campaign-finance requirements applicable to election-related communications into 

two categories: direct restrictions on expenditures and laws requiring disclosure.  

Under the Court’s precedent, disclosure laws are constitutionally preferred to 

expenditure limits because they are “a less restrictive alternative to more 

comprehensive regulations of speech,” like expenditure limits, and directly serve 

First Amendment values.  Citizens United, 558 U.S. at 369.  Disclosure 

requirements “‘impose no ceiling on campaign-related activities,’ and ‘do not 

prevent anyone from speaking.’”  Citizens United, 558 U.S. at 366 (citations 

omitted); Mariani v. United States, 212 F.3d 761, 775 (3d Cir. 2000) (disclosure 
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requirements “impose ‘only a marginal restriction upon the contributor’s ability to 

engage in free communication.’”).  Instead, they provide the public with more 

information, which voters can use to “make informed choices in the political 

marketplace.”  McConnell, 540 U.S. at 197.  In short, disclosure requirements are 

“a reasonable and minimally restrictive method of furthering First Amendment 

values by opening the basic processes of our … election system to public view.”  

Buckley, 424 U.S. at 82. 

Because disclosure laws, unlike restrictions on speech, further First 

Amendment values, they are subject to a more lenient constitutional standard.  

Limits on expenditures are “‘subject to strict scrutiny,’ which requires the 

Government to prove that the restriction ‘furthers a compelling interest and is 

narrowly tailored to achieve that interest.’”  Citizens United, 558 U.S. at 340 

(2010).  Disclosure laws, by contrast, are subject to a less demanding standard 

known as “exacting scrutiny.”  Id. at 366-367.  That standard demands neither a 

“compelling” governmental interest nor “narrow tailoring.”  Instead, disclosure 

laws are constitutional so long as there is a “‘relevant correlation’ or ‘substantial 

relation’” between the requirement and a “sufficiently important” government 

interest.  Buckley, 424 U.S. at 64, 66 (footnote omitted); Citizens United, 558 U.S. 
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at 366-367; Doe v. Reed, 561 U.S. 186, 196 (2010).8  As the Supreme Court has 

explained, and other Courts of Appeals have recognized, this is a distinctly “lower 

level of scrutiny” than is applicable to restrictions on political expenditures.  

Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett, 131 S. Ct. 2806, 

2817 (2011); Worley v. Cruz-Bustillo, 717 F.3d 1238, 1242 (11th Cir. 2013). 

B. Disclosure Of Those Who Fund Election-Related Speech Satisfies 
Exacting Scrutiny 

The Supreme Court has repeatedly concluded that laws requiring disclosure 

of those who produce or fund election-related communications satisfy exacting 

scrutiny.  The Court has held several “important state interests” sufficient to 

support disclosure laws: “providing the electorate with information, deterring 

actual corruption and avoiding any appearance thereof, and gathering the data 

necessary to enforce more substantive electioneering restrictions.”  McConnell, 

540 U.S. at 196; see also Buckley, 424 U.S. at 66-68.9  All three of these interests 

                                           
8  “Every one of [the] Circuits [t]o have considered the question” has “applied 
exacting scrutiny to disclosure schemes.”  Worley, 717 F.3d at 1242 (collecting 
decisions from First, Seventh, Eighth, Ninth, Tenth, and D.C. Circuits); see also 
Doe, 561 U.S. at 196 (describing “series of precedents” applying “exacting 
scrutiny” to “First Amendment challenges to disclosure requirements”).   
9  “Important” is an understatement:  As this Court explained in Mariani, the 
Supreme Court accepted each of these interests as “compelling” in Buckley.  212 
F.3d at 775.  These interests a fortiori satisfy the less-demanding “sufficiently 
important” threshold applicable here. 

Case: 14-1887     Document: 003111636478     Page: 37      Date Filed: 06/02/2014



 

- 30 - 

support the Disclosure Act,10 but the first—the public’s informational interest—is 

“alone … sufficient to justify” a disclosure law.  Citizens United, 558 U.S. at 369; 

see also, e.g., McCutcheon v. FEC, 134 S. Ct. 1434, 1459 (2014) (disclosure 

requirements “justified based on a governmental interest in ‘provid[ing] the 

electorate with information’ about the sources of election-related spending”) 

(quoting Citizens United, 558 U.S. at 367); Center for Individual Freedom v. 

Madigan, 697 F.3d 464, 477-478 (7th Cir. 2012) (same); Human Life of 

Washington, Inc. v. Brumsickle, 624 F.3d 990, 1017 (9th Cir. 2010) (same). 

The Supreme Court has also held that disclosure of those who fund election-

related speech directly serves this informational interest.  Knowing the identity of a 

speaker is critical because “a speaker’s credibility often depends crucially on who 

he is.”  Majors v. Abell, 361 F.3d 349, 352 (7th Cir. 2004); see also National Org. 

for Marriage v. McKee, 649 F.3d 34, 57 (1st Cir. 2011) (“NOM”) (“Citizens rely 

ever more on a message’s source as a proxy for reliability and a barometer of 

political spin.”).  But election-related speech is often made through organizations 

that “conceal the true identity of the source” of their funding.  Citizens Against 

Rent Control v. City of Berkeley, 454 U.S. 290, 298 (1981); see also Madigan, 697 

F.3d at 481 (“[O]nly disclosure of the sources of [such organizations’] funding 

may enable the electorate to ascertain the identities of the real speakers.”).  

                                           
10  See H.B. 300, Preamble (relying on all three interests); see also JA123, 
¶¶26-27. 
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Disclosure laws ensure that voters are “‘fully informed’ about the person or group 

who is speaking” and “able to evaluate the arguments to which they are being 

subjected.”  Citizens United, 558 U.S. at 368; see also NOM, 649 F.3d at 40 

(“[P]romot[ing] the dissemination of information about those who deliver and 

finance political speech … encourag[es] efficient operation of the marketplace of 

ideas”); Madigan, 697 F.3d at 498 (disclosure “advance[s] the democratic virtues 

in informed and transparent public discourse without impairing other First 

Amendment values”).  Laws like the Disclosure Act improve the democratic 

process by “help[ing] citizens make informed choices in the political marketplace.”  

Citizens United, 558 U.S. at 367 (quoting McConnell, 540 U.S. at 197 (internal 

quotation marks omitted)). 

C. The Disclosure Act Is Constitutional 

Relying on this reasoning, the Supreme Court held in McConnell and 

Citizens United that BCRA’s disclosure requirements were substantially related to 

the public’s interest “in knowing who is speaking about a candidate shortly before 

an election,” Citizens United, 558 U.S. at 369, and thus were constitutional.  Those 

precedents require the same conclusion with respect to the Disclosure Act, which 

was modeled after BCRA.   

Like the Disclosure Act, BCRA requires any organization that spends more 

than a threshold amount on “electioneering communications” to disclose the names 
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and addresses of contributors who gave more than a certain amount.  2 U.S.C. 

§ 434(f)(1), (2); 15 Del. C. §§ 8031(a), 8002(27).  Like the Disclosure Act, BCRA 

defines “electioneering communication” to include all communications by 

specified media that refer to a clearly identified candidate for office and are made 

within 60 days of a general election or 30 days of a primary.  2 U.S.C. 

§ 434(f)(3)(A)(i); 15 Del. C. § 8002(10)(a).  And, like the Disclosure Act, BCRA 

is tailored in various ways to ensure that it reaches no more broadly than necessary 

to achieve its purpose.  E.g., 15 Del. C. § 8002(10)(b) (excluding membership 

communications, news articles or editorials, and communications promoting 

candidate forums); id. § 8002(10)(a) (excluding communications that are not 

proximate to an election); id. § 8002(25) (excluding signs smaller than 3 square 

feet); 2 U.S.C. § 434(f)(3)(A)(i), (B).   

The Supreme Court upheld these provisions of BCRA against facial 

challenge in McConnell and against as-applied challenge in Citizens United.11  The 

reasoning of McConnell and Citizens United accordingly apply in full to the 

Disclosure Act.  The Act serves the same informational interest as BCRA:  

“providing voters with relevant information about where political campaign money 

comes from and how it is spent, so that voters can make informed choices in 

                                           
11  Citizens United overruled the portions of McConnell addressing BCRA’s ban 
on corporate independent expenditures, but expressly “adhere[d] to [McConnell] as 
it pertains to … disclosure.”  Citizens United, 558 U.S. at 365-366, 368. 
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elections.”  H.B. 300, Preamble.  As eight Justices held in Citizens United, that 

informational interest is “alone … sufficient to justify” campaign-finance 

disclosure laws such as the Disclosure Act.  558 U.S. at 369.  The Disclosure Act 

serves that interest in the same manner as BCRA.  The Act informs the public by 

requiring those “attempting to influence … elections to ‘disclose their identity and 

efforts in a manner that allows voters to evaluate and measure the statements made 

by and interests of those third parties[.]’”  Cf. McConnell, 540 U.S. at 198 

(“BCRA’s disclosure provisions require these organizations to reveal their 

identities so that the public is able to identify the source of the funding behind 

broadcast advertisements influencing certain elections.” (quoting McConnell, 251 

F. Supp. 2d at 237)). 

Because the informational interest and the relationship between disclosure 

and that interest are so well-established, the State’s burden to provide additional 

evidence on these points is light.  See Nixon v. Shrink Missouri Gov’t PAC, 528 

U.S. 377, 391 (2000) (“The quantum of empirical evidence needed to satisfy 

heightened judicial scrutiny of legislative judgments will vary up or down with the 

novelty and plausibility of the justification raised.”); National Ass’n of Mfrs. v. 
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Taylor, 582 F.3d 1, 15 (D.C. Cir. 2009) (Garland, J.); Canyon Ferry Rd. Baptist 

Church of East Helena, Inc. v. Unsworth, 556 F.3d 1021, 1032 (9th Cir. 2009).12   

In any event, uncontroverted evidence in the record supports the Delaware 

General Assembly’s determination that the Disclosure Act would help Delaware 

voters “make informed choices in elections.”  H.B. 300, Preamble.  The General 

Assembly heard how the prior law’s failure to require disclosure for election-

related communications that avoid express advocacy led to a barrage of such 

communications by groups that did not disclose their donors.  See supra pp. 12-

14.13  The General Assembly concluded that contributor disclosure was needed for 

such communications so that voters could give them proper weight.  As former 

Delaware Republican State Senator Liane Sorenson explained in a declaration 

below, “communications that mention candidates during the run-up to an election 

                                           
12  The D.C. Circuit recognized in a case involving another disclosure statute 
that extended beyond express advocacy communications—to cover lobbying 
communications—that the “justification for” the statute  was not one “susceptible 
to empirical evidence,” but rather “a claim that good government requires greater 
transparency.”  Taylor, 582 F.3d at 15-16.  “That is a value judgment based on the 
common sense of the people’s representatives, and repeatedly endorsed by the 
Supreme Court as sufficient to justify disclosure statutes.”  Id. (citing United States 
v. Harriss, 347 U.S. 612, 625 (1954), Buckley, and McConnell).  In such cases, 
even a legislature’s “‘unprovable assumptions’” may be “‘sufficient to support the 
constitutionality of state and federal laws.’”  Id. at 16. 
13  See also JA135-136, ¶¶21-28.  The volume of election-related 
communications by outside groups in Delaware is substantial:  Veteran Delaware 
political advisor Erik Raser-Schramm explained in a declaration below that in “a 
typical legislative race” in Delaware, “outside issue advertising can double the 
number of direct mail pieces … influencing voters.”  JA135, ¶22. 
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affect voting behavior,” and “if voters know who is funding political 

advertisements, that information affects their evaluation of the message.”  JA121-

122, ¶¶14, 18.14  The Disclosure Act’s provisions are therefore directly related to 

the public’s interest in knowing who is funding election-related communications. 

D. The Disclosure Act Is Constitutional As Applied To DSF’s 
Proposed “General Election Values Voter Guide” 

1. The proposed communications at issue here lie at the heart 
of the public’s interest in disclosure 

Communications such as DSF’s General Election Values Voter Guide lie at 

the core of the “governmental interest in ‘provid[ing] the electorate with 

information’ about the sources of election-related spending.”  Citizens United, 558 

U.S. at 367 (alteration in original).  It is hard to see what could be more directly 

“election-related” than a “Voter Guide”—the point of which, by definition, is to 

guide citizens in casting their votes.  See JA123, ¶31 (“Voter guides are typically 

intended to influence voter behavior, and they, in fact, generally do so.  Otherwise, 

organizations would not go to the expense of producing them.”).  DSF’s General 

Election Values Voter Guide displays this clearly.  “The stakes couldn’t be higher 

this election,” it asserts.  “Our hope is that on [Election Day], this Voter Guide will 

                                           
14  Raser-Schramm’s declaration explained how a group that did not disclose its 
donors funded ads supporting a candidate’s data center project, but without using 
express advocacy.  Only after the candidate won—by 115 votes—did the public 
learn that the group was “funded by interests that would benefit economically 
from” the project.  JA137-138, ¶¶39-45. 
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help you choose candidates who best represent your values.”  JA61; see also 

JA123-124, ¶33-38 (“Many voter guides portray candidates’ positions in a positive 

or negative light depending on whether a candidate agrees with the organization’s 

views.  Moreover, as the term “voter guide” conveys, they all provide information 

to inform the decisions that voters make when they cast their ballots.”).  “The 

public has the same interest in knowing who is funding voter guides” as it does 

other communications, because “[d]isclosure enables voters to evaluate a voter 

guide’s portrayal of a candidate’s positions in light of the reputations and motives 

of those funding the guide,” JA123-124 ¶¶32-34. 

By contrast, the advertisements in Citizens United promoted a “commercial 

transaction,” and the “issue ads” in WRTL urged listeners to call their U.S. 

Senators about a policy issue.  Yet the Court held that disclosure laws could apply 

to both.  See Citizens United, 558 U.S. at 368-369.  This case lies at the core of the 

important governmental interests underlying disclosure laws.  The public’s 

“interest in knowing who is speaking about a candidate shortly before an election,” 

id., is at its strongest when the “election-related” speech at issue is intended to 

inspire not a commercial transaction or phone call, but a vote.  

2. DSF has not shown a reasonable probability of threats, 
harassment, or reprisals against its members 

The Supreme Court has acknowledged “that public disclosure of 

contributions” may “deter some individuals who otherwise might contribute,”  
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Buckley, 424 U.S. at 68, but it has found that burden insufficient to justify 

invalidating a disclosure law, id. at 68-74; see also Family PAC v. McKenna, 685 

F.3d 800, 806-807 (9th Cir. 2012); Madigan, 697 F.3d at 482.  Indeed, courts have 

sustained disclosure requirements despite claims that plaintiffs will refrain 

altogether from speech if required to disclose their contributors:  

We … take the [plaintiff] at its word that its donors are so adamant 
about remaining anonymous that subjecting it to the Illinois reporting 
requirements will deter it from engaging in its preferred form of 
public advocacy.  That is regrettable, but it is the [plaintiff’s] and its 
donors’ choice to make. … While there is also a respected tradition of 
anonymity in the advocacy of political causes in this country, that 
tradition does not mean voters must remain in the dark about who is 
speaking about a candidate shortly before an election. 

Madigan, 697 F.3d at 498-499 (internal quotation marks and citations omitted).   

Instead, the Supreme Court has required plaintiffs claiming that disclosure 

will deter their speech to clear a much more demanding bar.  The only circumstance 

in which the Supreme Court has found alleged “chilling” effects to outweigh the 

public interest in election-related disclosure is when the plaintiff can demonstrate, 

in an as-applied challenge, that there is “a reasonable probability that the group’s 

members would face threats, harassment, or reprisals if their names were 

disclosed.”  Citizens United, 558 U.S. at 370; see also Doe, 130 S. Ct. at 2821; 

Buckley, 424 U.S. at 74.  Here, DSF expressly disclaimed that argument.  See Pl.’s 

Responses and Objections to Defs.’ Discovery Requests (D. Ct. Dkt. No. 21-1) at 4. 
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E. The District Court’s “Neutrality” Test Is Contrary To Supreme 
Court Precedent and Unworkable 

As discussed above, the Supreme Court in McConnell and Citizens United 

upheld against both facial and as-applied constitutional challenges the very federal 

disclosure law upon which Delaware’s Disclosure Act was modeled.  Those 

decisions control this case.  The district court, however, declined to follow either 

precedent.  Instead, the district court announced a requirement never before seen in 

the Federal Reporter or U.S. Reports: a constitutional exemption from disclosure 

for “presumably neutral” communications by “presumably neutral” groups.  That 

vague standard directly conflicts with McConnell and Citizens United and would 

inject uncertainty into an area where the Supreme Court has demanded clear rules. 

1. McConnell and Citizens United establish the 
constitutionality of disclosure requirements for the “entire 
range of electioneering communications” 

The Supreme Court has recognized only one constitutionally mandated 

exemption from contributor disclosure requirements like those at issue here:  

disclosure is not required when there is “a reasonable probability that a group’s 

members would face threats, harassment, or reprisals if their names were 

disclosed.”  Citizens United, 558 U.S. at 370; see also Doe, 561 U.S. at 200; 

Buckley, 424 U.S. at 74.  The district court invented another:  Disclosure 

requirements may not apply to “communicators” (such as 501(c)(3) groups) and 

“communications” (such as voter guides) that are “generally considered to be non-
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political” or “presumably neutral.”  JA30-32.  The court cited not one precedent for 

the proposition that such a “presumptive neutrality” exemption is constitutionally 

required.  See id.   

That lack of authority is unsurprising.  The Supreme Court has already 

considered and rejected distinctions like the one drawn by the district court.  In 

McConnell, the plaintiffs argued that Buckley confined the application of 

disclosure requirements to communications that constitute express advocacy.  Br. 

for Appellants McConnell et al. 40-45, McConnell, 540 U.S. 93 (No. 02-1674).  

BCRA’s disclosure provisions were unconstitutional, the plaintiffs argued, because 

they extended beyond express advocacy to communications that merely “‘refer[]’” 

to a candidate.  Id. at 44.  The Court rejected that argument, holding that disclosure 

was constitutional for “the entire range of ‘electioneering communications.’”  

McConnell, 540 U.S. at 196.  

In so holding, the Court “rejected the notion that the First Amendment 

requires Congress to treat so-called issue advocacy differently from express 

advocacy.”  McConnell, 540 U.S. at 194.  Buckley’s “express advocacy limitation,” 

the Court explained, “was the product of statutory interpretation rather than a 

constitutional command.”  Id. at 191-192; see also Citizens United, 558 U.S. at 

369; WRTL, 551 U.S. at 474 n.7 (opinion of Roberts, C.J.); McConnell, 540 U.S. at 
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190 (“the express advocacy restriction was an endpoint of statutory interpretation, 

not a first principle of constitutional law”).   

The plaintiffs in Citizens United sought to revive a similar distinction, this 

time relying on WRTL.  As discussed above, WRTL limited the federal-law ban on 

independent expenditures using corporate general treasury funds to “express 

advocacy or its functional equivalent”—that is, messages that are “susceptible of 

no reasonable interpretation other than as an appeal to vote for or against a specific 

candidate.”  551 U.S. at 469-470.  In Citizens United, however, eight Justices 

rejected an attempt to extend WRTL’s “express advocacy” limitation to disclosure 

laws covering the same corporate expenditures.  558 U.S. at 368-369 (“Citizens 

United seeks to import a similar distinction into BCRA’s disclosure requirements.  

We reject this contention.”).  The Court explained that disclosure laws can 

constitutionally reach a much broader range of communications than the 

expenditure limits at issue in WRTL because they are “a less restrictive alternative 

to more comprehensive regulations of speech.”  Id. at 369.15   

Citizens United’s unsuccessful as-applied challenge relied on much the same 

reasoning as the district court offered below.  Some of the communications at issue 

                                           
15  In rejecting the argument that disclosure must be confined to express 
advocacy, the Court pointed to its longstanding approval of disclosure in the 
different, though related, context of lobbying disclosure laws because lobbying too 
involves speech other than express advocacy.  Citizens United, 558 U.S. at 369 
(recognizing that the “Court has upheld registration and disclosure requirements on 
lobbyists” (citing Harriss, 347 U.S. at 625)). 
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were advertisements for a documentary about then-presidential candidate Hillary 

Clinton.  Citizens United claimed that the public’s “informational interest is 

inapplicable to Citizens United’s advertisements because they do not expressly or 

impliedly advocate a candidate’s election or defeat.”  Br. for Appellant 51, Citizens 

United, 558 U.S. 310 (No. 08–205).  Instead, the ads were intended simply to 

“promote a documentary movie … encouraging viewers to see [it] in the theater, 

purchase it on DVD, or download it through Video On Demand.”  Id. at 15.  For 

example, one of the ads—a mere ten seconds long—stated only that “[i]f you 

thought you knew everything about Hillary Clinton … wait ’til you see the movie,” 

followed by a link to the movie’s website.  Id. at 8 n.1.  Citizens United contended 

that, because the ads “only attempt to persuade viewers to see the film,” disclosure 

would not “help viewers make informed choices in the political marketplace.”  

Citizens United, 558 U.S. at 369. 

The Supreme Court squarely rejected this attempt to narrow the public’s 

informational interest.  The Court held that “[e]ven if the ads only pertain to a 

commercial transaction, the public has an interest in knowing who is speaking 

about a candidate shortly before an election.”  Citizens United, 558 U.S. at 369.16   

                                           
16  In this case, the public’s informational interest is much stronger.  DSF’s 
General Election Values Voter Guide has the self-proclaimed goal of influencing 
Delaware citizens not in choosing a film, but in casting a vote.  The Supreme 
Court’s holding validating BCRA’s disclosure requirement as applied to Citizen 
United’s ads therefore applies a fortiori to DSF’s Values Voter Guide. 
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It is therefore settled law that disclosure can constitutionally reach beyond 

express advocacy or its functional equivalent.  Citizens United, 558 U.S. at 369.  

Indeed, since Citizens United, every court of appeals to have considered the issue 

has rejected attempts to create a constitutional distinction between “issue 

discussion” and “express advocacy.”17  The public’s interest in knowing who is 

behind election-related speech is not limited to candidate-endorsed messages, 

attack ads, or some similar subset of election-related communications.  To the 

contrary, this informational interest extends, and disclosure laws may therefore 

apply, to the “the entire range of ‘electioneering communications,’” McConnell, 

540 U.S. at 194, including those that “merely mention a federal candidate,” Real 

Truth About Abortion, Inc. v. FEC, 681 F.3d 544, 551-552 (4th Cir. 2012); see also 

McConnell, 540 U.S. at 194-196.   

2. The Constitution does not require an exception for 501(c)(3) 
groups 

The district court’s attempt to carve out an exemption for “presumably 

neutral” communicators likewise finds no support in precedent or constitutional 

                                           
17  See, e.g., NOM, 649 F.3d at 54-55 (“the distinction between issue discussion 
and express advocacy has no place in First Amendment review” of “disclosure-
oriented laws”); Madigan, 697 F.3d at 484 (“Citizens United made clear that the 
wooden distinction between express advocacy and issue discussion does not apply 
in the disclosure context.”); Human Life, 624 F.3d at 1016 (“[T]he position that 
disclosure requirements cannot constitutionally reach issue advocacy is 
unsupportable.”); Free Speech v. FEC, 720 F.3d 788, 795 (10th Cir. 2013); Real 
Truth About Abortion, Inc. v. FEC, 681 F.3d 544, 551-552 (4th Cir. 2012). 
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principle.  Whether or not a 501(c)(3) exemption would be permissible,18 there is 

no basis in precedent for concluding that one is constitutionally required.  In 

McConnell, the Supreme Court upheld BCRA’s disclosure provisions against a 

facial challenge even though that statute contains no exemption for 501(c)(3) 

groups.  540 U.S. at 194-196.  After McConnell, when the Federal Election 

Commission tried to exempt 501(c)(3) groups by regulation, a federal district court 

invalidated the exemption.  Shays v. FEC, 337 F. Supp. 2d 28, 125-128 (D.D.C. 

2004), aff’d, 414 F.3d 76 (D.C. Cir. 2005).  Although BCRA authorized the FEC to 

exempt communications from the definition of “electioneering communication,” it 

prohibited the FEC from exempting communications that “‘promote[],’” 

“‘support[],’” “‘attack[], or oppose[] a candidate,’” “‘regardless of whether the 

communication’” contains express advocacy.  Id. at 125.  The court found the 

FEC’s 501(c)(3) exemption arbitrary and capricious because “the [FEC] did not 

fully address whether the tax code … preclude[s] Section 501(c)(3) organizations 

from making” communications BCRA “requires be regulated.”  Id. at 128.19  No 

court has imposed such an exemption as a matter of constitutional law. 

                                           
18  Cf. Center for Individual Freedom v. Tennant, 706 F.3d 270, 289 (4th Cir. 
2013) (holding 501(c)(3) exemption unconstitutional). 
19  Contrary to the district court’s assumption, 501(c)(3) organizations can and 
do engage in election-related speech.  For example, DSF relied below on an IRS 
ruling that 501(c)(3) organizations can distribute voter guides under certain 
circumstances.  Pl.’s Br. in Support of Mot. for Prelim. Injunction (D. Ct. Dkt. No. 
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3. The district court’s neutrality standard is impermissibly 
vague and unworkable 

The district court’s “neutrality” standard itself suffers from a grave 

constitutional flaw.  It would require state officials (and ultimately a reviewing 

judge) to probe the “neutrality” of both the speaker and its proposed 

communication.  That is precisely the kind of vague, open-ended inquiry that the 

Supreme Court has rejected in the campaign-finance realm.  See, e.g., Buckley, 424 

U.S. at 79 (finding phrase “‘for the purpose of … influencing’ an election or 

nomination” to raise constitutional vagueness concerns).  Buckley noted that a 

constitutional standard that requires an inquiry into distinctions like those between 

“discussion, laudation, general advocacy, and solicitation” would leave the speaker 

“wholly at the mercy of the varied understanding of his hearers and consequently 

of whatever inference may be drawn as to his intent and meaning.”  Id. at 43 

(quoting Thomas v. Collins, 323 U.S. 516, 535 (1945)).  In WRTL, the Chief 
                                                                                                                                        
28) at 17 (citing Rev. Rul. 78-248).  As discussed above, the point of voter guides 
is to influence voters’ choices.  They therefore lie at the core of the public’s 
interest in disclosure of election-related speech.  See supra pp. 35-36.   

The same IRS ruling also recognizes that 501(c)(3) organizations may not 
distribute voter guides if they “evidence[] a bias or preference with respect to the 
views of any candidate or group of candidates.’”  Rev. Rul. 78-248, at *1.  A voter 
guide is not “non-partisan” if “[s]ome questions evidence a bias on certain issues.”  
Id. at *2.  A voter guide also is not “non-partisan” if “it focuses only on ‘issues of 
importance to the organization’ and is ‘widely distributed’ among the electorate.”  
Id.  That is true even if the guide is “factual in nature” and “contains no express 
statements in support of or in opposition to any candidate.”  Id.  Despite relying on 
DSF’s 501(c)(3) status to justify its ruling, the district court made no findings on 
whether DSF actually complied with these requirements. 
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Justice similarly “decline[d] to adopt a test for as-applied challenges turning on the 

speaker’s intent to affect an election” or “the actual effect speech will have on an 

election or on a particular segment of the target audience.”  551 U.S. at 469 

(controlling opinion of Roberts, C.J.).  Vague tests produce inconsistent results, 

encourage litigation, and “typically lead to a burdensome, expert-driven inquiry,” 

which “may or may not accurately predict electoral effects.”  Id. at 468-469. 

The Disclosure Act’s definition of “electioneering communication,” by 

contrast, relies on concrete and objective criteria.  The message must (1) be 

distributed by certain specified media (2) within a certain time period, (3) “[r]efer[] 

to a clearly identified candidate” for office, and (4) be publicly distributed to 

members of the electorate for that office.  15 Del. C. § 8002(10)(a).  As the 

Supreme Court explained in describing the similar features of BCRA, “[t]hese 

components are both easily understood and objectively determinable.”  McConnell, 

540 U.S. at 194 (citing 2 U.S.C. § 434(f)).   

Tellingly, even DSF, which prevailed under the “neutrality” standard 

announced in the district court’s March 31 opinion, rejected it in a subsequent 

status conference with the Judge.  See JA205-206 (“This idea that we have to have 

some sort of neutral communication before the First Amendment attaches I think is 

very wrong.  I don’t think the word ‘neutral’ is really what’s driving the Supreme 

Court’s concerns in this area.”); see also JA207 (district court stating “I understand 
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that plaintiff’s counsel doesn’t think neutrality is really what we’re supposed to be 

looking at[.]”).  Instead, DSF claimed, “[t]he distinction in the case law is between 

advocating for candidates and advocating for issues.”  JA205.   

That distinction does exist “in the case law,” but only in the case law 

addressing limits on expenditures.  See WRTL, 551 U.S. at 469-470.  As noted 

above, the Supreme Court has repeatedly rejected that distinction in the disclosure 

context.  See Citizens United, 558 U.S. at 369 (“[W]e reject Citizens United’s 

contention that the disclosure requirements must be limited to speech that is the 

functional equivalent of express advocacy.”); McConnell, 540 U.S. at 194 

(rejecting “the notion that the First Amendment requires Congress to treat so-called 

issue advocacy differently from express advocacy”).  Decisions of other courts of 

appeals confirm this reading:  “Citizens United made clear that the wooden 

distinction between express advocacy and issue discussion does not apply in the 

disclosure context.”  Madigan, 697 F.3d at 484.  After Citizens United, “the 

position that disclosure requirements cannot constitutionally reach issue advocacy 

is unsupportable.”  Human Life, 624 F.3d at 1016.20 

4. The district court’s bases for dismissing Citizens United 
were erroneous 

McConnell and Citizens United could not be clearer:  Contributor disclosure 

laws like Delaware’s pass constitutional muster.  Yet the District Court struggled 

                                           
20  See also supra pp. 39-42. 
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with the “question … how to apply the guidance of Citizens United to the Act,” 

ultimately deciding to create a “neutrality” exemption out of whole cloth.  JA29.  

The district court offered four perplexing bases for discounting Citizens United:  

“The court notes at this juncture that the Supreme Court’s [i] relatively terse 

discussion about disclosure in Citizens United [ii] is based in large measure on 

citations to its precedential opinions in Buckley and McConnell, [iii] neither of 

which were as-applied challenges and [iv] neither of which addressed a statutory 

regime as broadly constructed (and apparently construed) as the one at bar.”  JA29.  

The first three observations are irrelevant; the last is simply incorrect.   

First, whether or not Part IV of Citizens United is accurately described as 

“relatively terse”—it contains more than 1,600 words and occupies six pages in the 

U.S. Reports, 558 U.S. at 366-371—its length has no bearing on its precedential 

force.  That Part describes the Court’s reasons for upholding BCRA’s disclosure 

requirements against Citizens United’s as-applied challenge and commanded the 

votes of eight Justices, as other courts of appeals have recognized.  See, e.g., Free 

Speech v. FEC, 720 F.3d 788, 795 (10th Cir. 2013) (D.C. Circuit); NOM, 649 F.3d 

at 54-55 (First Circuit); Real Truth, 681 F.3d at 551-552 (Fourth Circuit); Madigan, 

697 F.3d at 484 (Seventh Circuit); Human Life, 624 F.3d at 1016 (Ninth Circuit). 

Second, that Citizens United’s reasoning was “based in large measure on 

citations to its precedential opinions in” other cases does not detract from the 
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precedential force of Citizens United’s holding.  The precedential effect of a 

Supreme Court holding does not depend on the nature of the decisions cited in the 

opinion.21  To the extent the district court’s pointed reference to the Supreme 

Court’s “precedential opinions in Buckley and McConnell,” id. (emphasis added), 

suggests that it viewed Part IV of Citizens United as non-precedential, that was 

plain error.  Part IV was necessary to the judgment in Citizens United and is 

therefore a binding holding of the Court.22 

Third, the District Court apparently thought it pertinent that neither Buckley 

nor McConnell was an as-applied challenge.  JA29.  It is unclear why that would 

be relevant; their holdings are nonetheless binding in later cases involving as-

applied challenges, as the Supreme Court’s reliance upon them in Citizens United, 

                                           
21  Indeed, Chief Justice Marshall’s opinion for the Court in Marbury v. 
Madison cites one precedent —a 1762 decision from England.  See 5 U.S. (1 
Cranch) 137, 168 (1803) (citing King v. Ba[r]ker, 3 Burrows 1266). 
22  The Seventh Circuit’s contrary suggestion in its recent Barland decision is 
similarly inaccurate.  See Wisconsin Right to Life, Inc. v. Barland, Nos. 12-2915, 
12-3046, 12-3158, 2014 WL 1929619, at *18 (7th Cir. May 14, 2014).  The portion 
of the Citizens United opinion the Barland court cites discusses Citizen United’s 
movie, not the advertisements for the movie.  See id. (citing Citizens United, 558 
U.S. at 324-325).  The Court determined that the movie was the functional 
equivalent of express advocacy, but it made no similar finding with respect to the 
advertisements for the movie.  Citizens United, 558 U.S. at 324-325.  That is 
because both Citizens United and the government agreed that the advertisements 
were not the functional equivalent of express advocacy.  See Br. for Appellant at 
51, Citizens United, 558 U.S. 310 (No. 08-205) (public’s “informational interest is 
inapplicable to Citizens United’s advertisements because they do not expressly or 
impliedly advocate a candidate’s election or defeat”); Br. for Appellee 36 (“the 
advertisements are not the functional equivalent of express advocacy”). 
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a decision addressing as-applied challenges, illustrates.  See also, e.g., WRTL, 551 

U.S. at 456-457.  In any event, Citizens United itself was an as-applied challenge. 

Fourth, contrary to the district court’s assertion, both McConnell and 

Citizens United did address “a statutory regime as broadly constructed,” JA29, as 

the Disclosure Act—namely BCRA, on which the Disclosure Act was modeled.  It 

is not a coincidence that the Disclosure Act and BCRA use the same substantive 

criteria.  The Delaware General Assembly was aware that Citizens United and 

McConnell had upheld BCRA’s disclosure provisions, see JA72-74, 116, 117-119 

& nn.17, 21, and it heeded that guidance by enacting provisions very similar to the 

BCRA provisions at issue in those cases, see supra Part I.C.1. 

The Disclosure Act provisions challenged here differ from BCRA in minor 

ways—for example, in their precise dollar thresholds, covered media, and 

definition of the relevant electorate.  These reflect the Delaware General 

Assembly’s efforts to tailor the Act to the realities of state and local elections in a 

small state.  See JA134-135, 137 ¶¶14-20, 35-37; JA125 ¶¶39-47; JA116 n.10 

(testimony comparing thresholds to those of other similar states).  None of these 

minor differences figured in the district court’s analysis.  JA27-32. 

Thus, the district court’s objections to the scope of the Disclosure Act would 

apply equally to BCRA.  BCRA does not exempt “those communicators” or 

“communications” “generally considered to be non-political.”  JA30.  Rather, 
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BCRA covers any communication that “refers to a clearly identified candidate for 

federal office” and is broadcast within 60 days of a general election or 30 days of a 

primary, 2 U.S.C. § 434(f)(3)(A)—the same criteria used in the Disclosure Act, see 

15 Del C. § 8002(10)(a) (“electioneering communication” “refers to a clearly 

identified candidate” and is publicly distributed within the same 60- and 30-day 

windows).  Nor is BCRA confined to advertisements run by groups “‘hiding behind 

dubious and misleading names.’”  JA30.  Under the district court’s reasoning, then, 

these characteristics would make BCRA unconstitutional.  That conclusion cannot 

be squared with Supreme Court precedent:  Citizens United rejected by an 8-1 vote 

the claim that these criteria were too broadly drawn.  558 U.S. at 368-369. 

5. The district court erroneously relied on a 40-year-old court 
of appeals decision 

The district court also discounted Citizens United and McConnell based on a 

perceived conflict with Buckley v. Valeo—not the Supreme Court’s opinion in that 

case, but rather an unappealed portion of the D.C. Circuit’s 1975 opinion.  See 

JA28-29 (citing Buckley v. Valeo, 519 F.2d 821 (1975)); see Buckley, 424 U.S. at 

10 n.7.  In the relevant portion of that opinion, the court of appeals, which upheld 

most of FECA’s disclosure provisions, invalidated one section as 

“unconstitutionally vague.”  Buckley, 519 F.2d at 832.  That provision, § 308, 

required an organization to “file reports … as if [it] were a political committee” 

upon the occurrence of any of the following circumstances: 
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[The requirement] is activated—without any “expend[ing] [of] any 
funds” whatever—(1) by “any act directed to the public for the 
purpose of influencing the outcome of an election”; or (2) by “any 
material” “publishe[d] or broadcast[] to the public” which “refer[s] to 
a candidate (by name, description, or other reference)” and which (a) 
“advocate[es] the election or defeat of such candidate,” or (b) “set(s) 
forth the candidate’s position on any public issue, his voting record, or 
other official acts (in the case of a candidate who holds or has held 
Federal office),” or (c) is “otherwise designed to influence individuals 
to cast their votes for or against such candidate or to withhold their 
votes from such candidate.”  

Id. at 870 (all but first alteration in original).  This expansive requirement differs 

from the challenged provisions of the Disclosure Act in fundamental ways. 

First, § 308 suffered from the same sort of unclear drafting that Supreme 

Court’s Buckley opinion identified.  Section 308 applied to “any act directed to the 

public for the purpose of influencing the outcome of an election,” id. at 869, using 

language almost identical to the “for the purpose of … influencing” formulation 

the Supreme Court later found to raise constitutional vagueness concerns.  Buckley, 

424 U.S. at 79, 80.  The court of appeals understandably found that this “purpose” 

clause lacked the “precision essential to constitutionality.”  Buckley, 519 F.2d at 

877-878.  By contrast, the Supreme Court has described the definition of 

“electioneering communication” in BCRA, on which the Disclosure Act was 

modeled, as “both easily understood and objectively determinable.”  McConnell, 

540 U.S. at 194 (citing 2 U.S.C. § 434(f)).   
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Second, § 308 was not limited to expenditures proximate to an election.  The 

Supreme Court’s later holding that the public has an interest “in knowing who is 

speaking about a candidate shortly before an election” therefore would not have 

applied to § 308.  Citizens United, 558 U.S. at 369.  By contrast, the Disclosure 

Act (like BCRA, which Supreme Court upheld) is limited to communications made 

within 30 days of a primary or 60 days of a general election.   

Third, § 308 required a group that engaged in covered activity to “file 

reports with the [Federal Election] Commission as if such person were a political 

committee.”  Buckley, 519 F.2d at 870 (quoting 88 Stat. 1279) (emphasis added).  

Then, as today, political-committee status meant ongoing quarterly reporting, 

regardless of whether the organization engaged in any election-related activity, as 

well as an array of additional, detailed requirements.  See, e.g., 88 Stat. 1276; 2 

U.S.C. § 434(a)-(b) (quarterly and other ongoing reports, including reporting of 

cash on hand and debts); id. § 432(h) (governing use of bank accounts); id. § 433 

(statements of organization and termination requirements).  Under the Disclosure 

Act, by contrast, electioneering communications do not transform an organization 

into a “[p]olitical committee.”23  Nor are the Disclosure Act’s requirements 

                                           
23  See 15 Del. C. § 8002(19) (“‘Political committee’” includes “[a]ny 
organization … which accepts contributions from or makes expenditures to any 
candidate, candidate committee or political party in an aggregate amount in excess 
of $500 during an election period, not including independent expenditures.”). 
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comparable to those imposed upon political committees under Delaware law.  The 

Disclosure Act requires a covered group to file a report only when it expends a 

certain amount on covered communications.  See 15 Del. C. § 8031(a).  Political 

committees, by contrast, are subject to an array of additional obligations:  They (a) 

must file ongoing reports as long as they are in existence, without regard to 

whether they engage in election-related activity, 15 Del. C. § 8030(a); (b) must 

report a host of detailed information that need not be disclosed by groups only 

making electioneering communications;24 (c) cannot receive contributions of over 

$50 in cash, id. § 8012(a); (d) can make expenditures only for certain enumerated 

purposes, id. § 8020; and (e) can be dissolved only in accordance with statutory 

requirements, id. § 8022.25   

The challenged Disclosure Act provisions bear little resemblance to FECA 

§ 308, a vaguely drafted, far-more-burdensome provision invalidated by the D.C. 

Circuit in 1975.  Forced to choose between Citizens United, a recent Supreme 

Court decision upholding a similar federal law, and Buckley, a forty-year-old, out-

                                           
24  That information includes the committee’s “cash and other intangible and 
tangible assets on hand”; “[t]he amount of,” and detailed information about, “each 
debt in excess of $50”; and “any transfer of funds” to or from other political 
committees.  Id. § 8030(d). 
25  A number of courts have contrasted the requirements of PAC status with 
those of “one-time, event-driven disclosure rule[s].”  Barland, 2014 WL 1929619, 
at *30, 37; Iowa Right To Life Comm., Inc. v. Tooker, 717 F.3d 576, 597 (8th Cir. 
2013).  The Disclosure Act clearly falls in the latter group.    
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of-circuit court of appeals decision invalidating a dissimilar law, the district court 

chose incorrectly.   

F. The District Court Erred by Finding a Likelihood of Success 
Based on “Presumed” Facts 

The district court asserted that the constitutionality of disclosure turns on the 

“neutrality” of the communicator and the communication.  See JA30-32.  But the 

court did not actually find that DSF and its proposed voter guide were neutral, or 

even that DSF was likely to prevail on those questions.  Instead, the district court 

stated merely that the voter guide was a “presumably neutral” communication and 

that DSF was a “presumably neutral” communicator, while conceding that those 

“factual underpinnings for its decision ha[d] not been specifically challenged or 

vetted through discovery.”  JA31-32.  Appellants promptly sought, but were 

denied, discovery to test the truth of these “presumed” facts.26 

Even if its unprecedented “neutrality” rule were correct, the district court 

erred in granting a preliminary injunction based on presumed facts.  “As a 

prerequisite to the issuance of an interlocutory injunction, the moving party must 

show a clear right to relief.”  Charles Simkin & Sons, Inc. v. Massiah, 289 F.2d 26, 

                                           
26  The district court initially delayed issuing an order giving effect to its March 
31 opinion in order to consider whether to permit discovery on these “factual 
underpinnings.”  See JA32-33.  Appellants requested, but were denied, such 
discovery.  See JA200-202, 237.  DSF also refused to respond to prior discovery 
requests that likely would have brought to light evidence relevant to neutrality.  
See Joint Status Report (D. Ct. Dkt. No. 37) at 2-3. 

Case: 14-1887     Document: 003111636478     Page: 62      Date Filed: 06/02/2014



 

- 55 - 

29 (3d Cir. 1961) (emphasis added).  Here, Defendants disputed the purported 

neutrality of both DSF and its voter guide, see Transcript of Oral Arg. (D. Ct. Dkt. 

No. 42) at 64 ll.14-18; JA201-202, 209-211, facts that were dispositive to the 

decision.  The district court failed to resolve the factual issues that it identified as 

the premise of its newly announced rule. 

Moreover, even if these “presumed” facts could be construed as factual 

findings, the district court erred in discerning “neutrality” based on intuition, not 

evidence.  As this Court has explained, “[t]he law does not take judicial notice of 

matters of ‘common sense,’ and common sense is no substitute for evidence.  A 

preliminary injunction may not be based on facts not presented at a hearing, or not 

presented through affidavits, deposition testimony, or other documents, about the 

particular situations of the moving parties.”  Adams v. Freedom Forge Corp., 204 

F.3d 475, 487 (3d Cir. 2000).  The district court cited no record evidence to bolster 

its impression that the Voter Guide was neutral.  In fact, the record contained 

evidence tending to show that the Guide was not neutral.  A declaration submitted 

by the former Minority Leader of the Delaware Senate, Senator Liane Sorenson, 

pointed out several features of DSF’s Voter Guide that could be perceived as 
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taking sides.  See JA124, ¶¶35-37.27  See also supra pp. 18-19.  On this record, the 

granting of a preliminary injunction was an abuse of discretion. 

III. THE DISTRICT COURT ERRED IN CONCLUDING THAT DSF HAD 

ESTABLISHED THE REQUIRED NON-MERITS FACTORS 

The district court addressed the remaining non-merits factors in all of two 

sentences.  See JA32.  Its cursory analysis contained several independent grounds 

for reversal. 

A. DSF Did Not Establish A Likelihood of Irreparable Injury 

In the First Amendment context, as elsewhere, a movant must satisfy “the 

traditional prerequisites for injunctive relief,” including irreparable injury.  

Anderson v. Davila, 125 F.3d 148, 164 (3d Cir. 1997).  The district court offered 

one sentence of analysis on the irreparable-injury prong, JA32, “[p]erhaps the 

single most important prerequisite for the issuance of a preliminary injunction.”  

11A Wright et al., Federal Practice & Procedure § 2948.1 (3d ed. 2013).  Its 

opinion quoted this Court’s decision in Hohe v. Casey, 868 F.2d 69 (3d Cir. 1989), 

for the “well established” proposition “that ‘the loss of First Amendment freedoms, 

                                           
27  These included “(i) the selection and phrasing of the issues or questions,”– 
for example, “Strengthening and maintaining marriage as the union of one man and 
one woman, and not redefining or adding to man/woman marriage” – “(ii) the 
document’s self-description as a ‘Values Voter Guide,’ [and] (iii) its statement 
near the top of the first page that ‘The stakes couldn’t be higher this election.  Our 
hope is that on November 6th, this Voter Guide will help you choose candidates 
who represent your values.’”  JA124, ¶37. 
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for even minimal periods of time, unquestionably constitutes irreparable injury.’”  

Id. at 72 (quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)); see JA32.   

The district court did not quote Hohe’s further clarification that the mere 

“assertion of First Amendment rights does not automatically require a finding of 

irreparable injury. … Rather the plaintiffs must show ‘a chilling effect on free 

expression.’”  Hohe, 868 F.2d at 72-73 (quoting Dombrowski v. Pfister, 380 U.S. 

479, 487 (1965) (emphasis added) (citation omitted)).  This is not a case where 

denying a preliminary injunction would require DSF to run the risk of criminal 

prosecution in order to speak.  Cf. Dombrowski, 380 U.S. at 486-487.  The 

requisite “chilling effect,” therefore, does not necessarily follow from application 

of the law during the litigation.  As the Supreme Court has repeatedly explained, 

disclosure requirements, unlike expenditure limits, “do not prevent anyone from 

speaking.”  Citizens United, 558 U.S. at 366; McConnell, 540 U.S. at 201 (same).   

DSF made no attempt to explain to the district court why it could not speak 

while complying with the Act during this litigation.  DSF offered only the 

unexplained claim that it will be that it would be “forced into self-silence” if the 

Act were not enjoined.  Pl.’s Br. in Support of Mot. for Prelim. Injunction (D. Ct. 

Dkt. No. 28) at 16.  DSF did not explain why that “self-silence” would be “forced,” 

rather than the product of its own choice.  “Not surprisingly, a party may not 

satisfy the irreparable harm requirement if the harm complained of is self-
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inflicted.”  Wright et al., Federal Practice & Procedure § 2948.1.  That principle 

makes sense:  If a threat to “self-silence” sufficed, every First Amendment plaintiff 

could obtain a preliminary injunction without making a concrete showing of likely 

irreparable injury.  That contravenes this Court’s statement that a First Amendment 

plaintiff must establish “the traditional prerequisites for injunctive relief.”  

Anderson, 125 F.3d at 164.  

DSF offered no evidence that it would be harmed in any way by donor 

disclosure, and objected “to the relevance of” Appellants’ discovery requests 

seeking such evidence.28  The Disclosure Act imposes modest filing and record-

keeping obligations, but those incidental burdens do not suffice:  “[I]t is the direct 

penalization, as opposed to incidental inhibition, of First Amendment rights which 

constitutes irreparable injury.”  Hohe, 868 F.2d at 73 (emphasis added) (internal 

quotation marks and brackets omitted).  Nothing in the record tended to show that 

DSF could not engage in its desired speech while complying with the Act. 

B. DSF Did Not Establish The Balance-Of-Harms Or Public-Interest 
Factors 

The last two factors of the preliminary-injunction standard call for a court to 

verify “that granting preliminary relief will not result in even greater harm to the 

nonmoving party” and “that the public interest favors such relief.”   Minard Run 

                                           
28  See Pl.’s Responses and Objections to Defs.’ Discovery Requests (D. Ct. 
Dkt. No. 21-1) at 3-4. 
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Oil Co., 670 F.3d at 249-250.  These two factors “merge when the Government is 

the opposing party.”  Nken v. Holder, 556 U.S. 418, 435 (2009). 

The district court, in its one-sentence of analysis on this prong, found that 

“defendants’ interest in public disclosure [could not] withstand the public’s interest 

in protecting their privacy of association and belief.”  JA32 (emphasis added).  

That misstates the applicable legal standard.  Because the defendants are public 

officers sued in their official capacities, “defendants’ interest in public disclosure” 

is “the public’s interest.”  See Nken, 556 U.S. at 435.  It is the public’s interest in 

the enforcement of state law that must be weighed against DSF’s private interest in 

avoiding the required disclosures.  This misstatement of law was plain error. 

The district court also misperceived the concrete interests at stake.  The 

preliminary injunction threatens to create uncertainty about the scope and 

enforceability of the Disclosure Act and deprive the public of the information the 

Act provides—information the Supreme Court has found “enables the electorate to 

make informed decisions and give proper weight to different speakers and 

messages.”  Citizens United, 558 U.S. at 371.  On the other side of the ledger is 

only DSF’s conclusory threat to “self-silence”; DSF has not provided evidence of 

any concrete harm that would actually result if it complied with the law while 

publishing its General Election Voter Guide. 
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CONCLUSION 

The district court’s order should be reversed. 
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15 Del. C. § 8002.  Definitions 

As used in this chapter: 

* * * 

(5) “Clearly identified candidate” means that the name, a photograph or a drawing 

of the candidate appears or the identity of the candidate is otherwise apparent by 

unambiguous reference. 

* * * 

(7) “Communications media” means television, radio, newspaper or other 

periodical, sign, Internet, mail or telephone. 

* * * 

(10)a. “Electioneering communication” means a communication by any individual 

or other person (other than a candidate committee or a political party) that: 

1. Refers to a clearly identified candidate; and 

2. Is publicly distributed within 30 days before a primary election or special 

election, or 60 days before a general election to an audience that includes 

members of the electorate for the office sought by such candidate.  For 

purposes of this section, the term “general election” shall include any annual 

election for 1 or more members of a school board pursuant to § 1072(c) of 

Title 14. 

b. “Electioneering communication” does not include: 
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1. A communication distributed by a means other than by any 

communications media; 

2. Any membership communication; 

3. A communication appearing in a news article, editorial, opinion, or 

commentary, provided that such communication is not distributed via any 

communications media owned or controlled by any candidate, political 

committee or the person purchasing such communication; 

4. A communication made in any candidate debate or forum, or which solely 

promotes such a debate or forum and is made by or on behalf of the person 

sponsoring the debate or forum. 

* * * 

(13) “Independent expenditure” means any expenditure made by any individual or 

other person (other than a candidate committee or a political party) expressly 

advocating the election or defeat of a clearly identified candidate, which is made 

without cooperation or consultation with any candidate, or any committee or agent 

of such candidate, and which is not made in concert with, or at the request or 

suggestion of, any candidate or any committee or agent of such candidate.  

* * * 
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(15) “Membership communication” means a newsletter or periodical, telephone 

call, or any other communication distributed solely to the members, shareholders, 

or employees of an organization or institution. 

* * * 

(21) “Publicly distributed” means aired, broadcast, delivered or otherwise 

disseminated to members of the public. 

* * * 

(23) “Responsible party” means any natural person who shares or exercises 

discretion or control over the activities of any entity required to file reports in 

accordance with this chapter, and shall include any officer, director, partner, 

proprietor or other natural person who exercises discretion or control over the 

activities of such entity. 

* * * 

(27) “Third-party advertisement” means an independent expenditure or an 

electioneering communication. 
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15 Del. C. § 8031.  Special reports—Third-party advertisements 

(a) Any person other than a candidate committee or political party who makes an 

expenditure for any third-party advertisement that causes the aggregate amount of 

expenditures for third-party advertisements made by such person to exceed $500 

during an election period shall file a third-party advertisement report with the 

Commissioner.  The report shall be filed under penalty of perjury and shall include 

the following: 

(1) The information required under § 8005(1) of this title with respect to the 

person making such expenditure; 

(2) The full name and mailing address of each person to whom any 

expenditure has been made by such person during the reporting period in an 

aggregate amount in excess of $100; the amount, date and purpose of each 

such expenditure; and the name of, and office sought by, each candidate on 

whose behalf such expenditure was made; 

(3) The full name and mailing address of each person who has made 

contributions to such person during the election period in an aggregate 

amount or value in excess of $100; the total of all contributions from such 

person during the election period, and the amount and date of all 

contributions from such person during the reporting period; 
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(4) If a person who made a contribution under paragraph (a)(3) of this 

section is not an individual, the full name and mailing address of: 

a. Any person who, directly or otherwise, owns a legal or equitable 

interest of 50 percent or greater in such entity; and 

b. One responsible party, if the aggregate amount of contributions 

made by such entity during the election period exceeds $1,200; and 

(5) The aggregate amount of all contributions made to the person who made 

the expenditure. 

(b) For purposes of this section, a reporting period shall begin on the day after the 

previous reporting period under § 8030 of this title or this section, whichever is 

later.  However, if the person making the expenditure hereunder was not 

previously required to file any reports during the election period under § 8030 of 

this title or this section, then the reporting period shall begin on the date the first 

contribution is received or expenditure made by or on behalf of such person in the 

current election period.  A reporting period shall end on the date of the expenditure 

set forth in subsection (a) of this section. 

(c) Any person other than an individual that makes a contribution for which 

disclosure is required under paragraph (a)(3) of this section shall provide written 

notification in accordance with § 8012(e) of this title to the person filing the report 

hereunder.  The person filing the report may rely on such notification, and should 
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the notification provided by the representative of the entity be inaccurate or 

misleading, the person or persons responsible for the notification, and not the 

person filing the report, shall be liable therefor. 

(d) If the expenditure is made more than 30 days before a primary or special 

election or 60 days before a general election, the report required under this section 

shall be filed within 48 hours after such expenditure is made.  If the expenditure is 

made 30 days or less before a primary or special election or 60 days or less before 

an election, such report shall be filed with the Commissioner within 24 hours after 

such expenditure is made.  For purposes of this section, an expenditure shall be 

deemed to be made on the date it is paid or obligated, whichever is earlier. 

(e) The Commissioner shall adopt regulations exempting, to the extent possible, 

persons from reporting duplicative information under this chapter. 

(f) Persons required to file reports under this section shall retain complete records 

of all expenditures made and contributions received in connection herewith for 3 

years following the election for which such report was filed. 
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