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NATURE OF THE CASE 

 This action was filed by the Honorable Larry T. Solomon, Chief Judge of the 30th 

Judicial District, seeking a declaratory judgment that Section 11 of 2014 Senate 

Substitute for House Bill 2338 (“HB 2338”) unconstitutionally infringes on the Kansas 

Supreme Court’s general administrative authority under Article III, § 1, of the Kansas 

Constitution. HB 2338, § 11, changes the selection process for chief district court judges 

to provide that chief judges will be chosen by their district court colleagues instead of 

appointed by the Kansas Supreme Court. 

 On September 2, 2015, the District Court issued a Memorandum Decision and 

Order denying the State’s Motion to Dismiss and granting Chief Judge Solomon’s Cross-

Motion for Summary Judgment. The District Court concluded that Chief Judge Solomon 

has standing to bring the action, that the matter is ripe for judicial review, and that—on 

the merits—HB 2338, § 11, violates Article III, § 1. 

 The State timely appealed.  

 

STATEMENT OF THE ISSUES 

1. Does this matter present a justiciable case or controversy? 

2. Is HB 2338, § 11, a proper exercise of the Legislature’s legislative power under 

Article II, including its specific power in Article II, § 18, to provide for the 

selection of “officers,” or is it an unconstitutional infringement on the Kansas 

Supreme Court’s “general administrative authority” under Article III, § 1? 
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STATEMENT OF FACTS 

 In 2014, the Kansas Legislature passed Senate Substitute for House Bill 2338, and 

the Governor signed it into law. See L. 2014, ch. 82. Section 11 of the bill amended 

K.S.A. 20-329 to provide that the district court judges in each judicial district will select 

their chief judge, starting January 1, 2016. Previously, chief judges have been selected in 

accordance with Kansas Supreme Court Rule 107 (which endorsed and continued a 

previously existing statutory method for selecting chief judges), which declares that the 

Kansas Supreme Court appoints chief district court judges. K.S.A. 20-329 continues to 

provide that chief district court judges are subject to the supervision of the Kansas 

Supreme Court and are required to follow Supreme Court rules in exercising their clerical 

and administrative responsibilities. 

 Plaintiff Larry T. Solomon is the Chief Judge of the 30th Judicial District, and he 

will continue to hold that position until at least January 1, 2016. K.S.A. 20-329 allows 

him to continue as chief judge after that date if he is selected by the district court judges 

in his district, and he can vote for himself. 

 On February 18, 2015, Chief Judge Solomon filed a Petition in Shawnee County 

District Court seeking a declaratory judgment that HB 2338, § 11, unconstitutionally 

infringes on the Kansas Supreme Court’s general administrative authority under Article 

III, § 1, of the Kansas Constitution. Vol. I at 3-7. The State filed a Motion to Dismiss and 

Memorandum in Support on March 26, arguing that Chief Judge Solomon lacks standing 

because he has not been injured as a result of the prospective change in selection process, 

that the matter is not ripe for review, and that the Petition should be dismissed for failure 

to state a claim because HB 2338, § 11, is a valid exercise of legislative power. Vol. I at 
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8-41; see also Vol. II at 79-101 (State’s combined Motion to Dismiss Reply and 

Summary Judgment Response). Chief Judge Solomon responded with a Cross-Motion for 

Summary Judgment. Vol. I at 42-78; see also Vol. II at 102-17 (Chief Judge Solomon’s 

Summary Judgment Reply). 

 The District Court held oral argument on the parties’ motions on August 28, 2015, 

Vol. III (Transcript), and five days later entered a Memorandum Decision and Order 

denying the State’s Motion to Dismiss and granting Chief Judge Solomon’s Cross-

Motion for Summary Judgment. Vol. II at 118-55. The next day, the District Court, with 

the consent of both parties, granted a stay of its order granting summary judgment 

pending resolution of this appeal in order to prevent any possibility that the provisions of 

a separate statute, K.S.A. 2015 Supp. 20-1a18, which purports to condition funding for 

the judiciary on the validity of 2014 HB 2338, would be triggered by the District Court’s 

action. Vol. II at 156-59 (Motion for Stay); id. at 160-61 (Order Granting Stay). 

 The State filed a Notice of Appeal on September 18, 2015. Vol. II at 162. 

 On September 22, 2015, the Attorney General filed an action in Neosho County 

District Court challenging the condition on judicial funding in K.S.A. 2015 Supp. 20-

1a18. The district court entered a temporary injunction preventing operation of that 

statute until at least March 15, 2016. Appendix 1, Order Granting Temporary Injunction 

and Stay, Neosho County District Court, Sept. 22, 2015. Thus, there is no possibility that 

this Court’s decision in this appeal could be construed as potentially eliminating judicial 

branch funding, at least until March 15, 2016, a time by which the Legislature will have 

reconvened and can act swiftly to prevent any such consequence.  
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ARGUMENT 

 The District Court improperly granted summary judgment to Chief Judge 

Solomon two reasons. First, the court lacked jurisdiction because the Petition fails to 

present a justiciable case or controversy. Second, even if this matter were justiciable, the 

Petition fails to state a claim because HB 2338, § 11, is a proper exercise of longstanding 

legislative authority to regulate the selection of “officers” under Article II, § 18, of the 

Kansas Constitution; the law does not unconstitutionally infringe on the Kansas Supreme 

Court’s general administrative authority under Article III, § 1. 

II. This Matter Does Not Present a Justiciable Case or Controversy. 
 

 Kansas courts only have jurisdiction to decide cases or controversies. See Gannon 

v. State, 298 Kan. 1107, 1119, 319 P.3d 1107 (2014). In order for a matter to constitute a 

case or controversy, (1) the parties must have standing, (2) the issues must not be moot, 

(3) the issues must be ripe for review, and (4) the issues must not present a political 

question. Id.; see also State v. Snow, 282 Kan. 323, 343, 144 P.3d 729 (2006) (standing); 

Smith v. Martens, 279 Kan. 242, 244–45, 106 P.3d 28 (2005) (mootness); Department of 

Revenue v. Dow Chemical Co., 231 Kan. 37, 41, 642 P.2d 104 (1982) (quoting Public 

Service Comm’n, 344 U.S. 237, 243-44 (1952) (ripeness)); Van Sickle v. Shanahan, 212 

Kan. 426, 438, 511 P.2d 223 (1973) (adopting standards for political questions stated in 

Baker v. Carr, 369 U.S. 186, 210, 217 (1962)). Two of these requirements—standing and 

ripeness—are not met here, depriving the court of subject matter jurisdiction. 

 The State raised and argued the lack of justiciability below. Vol. I at 13-15; Vol. 

II at 80-83. The District Court rejected the State’s arguments. Vol. II at 125-31. 
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Justiciability is a matter of law over which this Court’s review is de novo. See Gannon, 

298 Kan. at 1118-19. 

A. Chief Judge Solomon Lacks Standing Because He Has Not Been Injured 
by the Prospective Change in the Chief Judge Selection Process. 

 
 To have standing, a party “must demonstrate that [1] he or she suffered a 

cognizable injury and [2] that there is a causal connection between the injury and the 

challenged conduct.” Kansas Bldg. Industry Workers Compensation Fund v. State, No. 

108,607, 2015 WL 5081350, at * 17 (Kan. S. Ct. Aug. 28, 2015) (quoting Gannon, 298 

Kan. at 1123). A cognizable injury, sometimes referred to as an injury in fact, is an injury 

that is “concrete, particularized, and actual or imminent.” Gannon, 298 Kan. at 1123. 

 At most, Chief Judge Solomon alleges a generalized institutional injury to the 

Judicial Branch that is insufficient to confer standing (although even this supposed injury 

ultimately is not present because HB 2338, § 11, is constitutional). Because of the 

“institutional” nature of the claim, this case is similar to the U.S. Supreme Court’s 

decision in Raines v. Byrd, 521 U.S. 811 (1997), which involved a suit filed by members 

of Congress who claimed that the line item veto statute undermined the separation of 

powers and diminished their power as legislators. The line item veto law was in fact 

unconstitutional, as the Supreme Court later held in Clinton v. City of New York, 524 U.S. 

417 (1998). But in Raines, the Supreme Court held that the plaintiff members of 

Congress lacked standing to challenge the law’s constitutionality because they only 

suffered “a type of institutional injury (the diminution of legislative power), which 

necessarily damages all Members of Congress and both Houses of Congress equally.” 

Raines, 521 U.S. at 821. This injury was “wholly abstract and widely dispersed,” not 

particularized as required to establish standing. Id. at 829.  
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 The same is true here. Chief Judge Solomon’s alleged injury to the Judicial 

Branch, even assuming it exists, would be generally and widely shared by all judges 

(indeed, by all litigants and even by the general public), just as the injury in Raines was 

shared by all members of Congress. Like the members of Congress in Raines, Chief 

Judge Solomon has not been injured in any personalized and individual way. Indeed, he 

currently remains the Chief Judge of the 30th Judicial District. 

 Chief Judge Solomon argues that his alleged injury is particularized because he is 

a chief judge and the law changes the selection process for chief judges. But Chief Judge 

Solomon has not suffered any harm at this time, and he has made no showing that he will 

lose his position as chief judge because of the new selection method. Thus, the possibility 

that he might lose his position as chief judge at some point in the future is speculative at 

best, not “actual or imminent” as required for standing. See Clapper v. Amnesty Int’l 

USA, 133 S. Ct. 1138, 1147 (2013) (holding that a threatened injury must be “certainly 

impending” to be actual or imminent—“allegations of possible future injury are not 

sufficient” (quotation marks omitted)).  

 Particularly in light of Chief Judge Solomon’s lengthy service and experience as a 

chief judge, his fellow district court judges may well choose to retain him as chief judge 

under the new selection method, in which case he will never suffer any injury. In fact, it 

is entirely possible the new chief judge selection provision will actually benefit Chief 

Judge Solomon by eliminating any risk that the Supreme Court could decline to reappoint 

him at the end of a term. There is no showing in the record that Chief Judge Solomon’s 

service as chief judge is more likely to continue if the procedure is reappointment by this 
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Court rather than by selection by his peers, and only the members of this Court can truly 

know the likelihood of the former. 

 The District Court held that the change in selection procedure alone is a 

cognizable injury—even if it never causes Chief Judge Solomon to lose his position— 

based on the District Court’s decision earlier this year in Kansas National Education 

Association v. State, Shawnee County Case No. 2014-cv-789 (attached as Appendix 2). 

See Vol. II at 129 (“[T]he Court adopts the reasoning it articulated in Case No. 2014-CV-

789.”). In KNEA, the District Court found that a teachers’ union had standing to 

challenge a change in the due process hearing termination procedure for school teachers 

because continued employment subject to the due process procedure was like a property 

interest or a form of insurance. See Appendix 1 at 13-14. The State disagrees with the 

District Court’s standing analysis in that case, which is currently on appeal. See Appellate 

Case No. 114,135.  

In any event, the justification for standing is considerably weaker here than in the 

KNEA case. Contrary to the District Court’s analysis, Chief Judge Solomon does not have 

a constitutionally protected “right” or “entitle[ment]” to be evaluated by the Supreme 

Court under the previous chief judge selection process. Vol. II at 128-29. The old 

selection process was nothing like a form of insurance, tenure, or even a due process 

hearing termination procedure; it was not created to protect a current chief judge from 

being improperly dismissed without “cause.” Under K.S.A. 2013 Supp. 20-329 and 

Supreme Court Rule 107, the Supreme Court could choose a new chief district court 

judge for any reason, or for no reason at all. In stark contrast, the KNEA plaintiffs assert a 

property interest in the due process hearing system, but neither Chief Judge Solomon nor 
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any other chief judge has a property interest in serving as chief judge. The interests 

underlying the two cases are fundamentally different. 

 The District Court also relied on the proposition that the standing inquiry is “less 

rigorous” in the declaratory judgment context. See State ex rel. Morrison v. Sebelius, 285 

Kan. 875, 897, 179 P.3d 366 (2008). While true, this Court has also made clear that 

“actual cases and controversies are still required” and, indeed, Morrison itself held that a 

lawsuit brought pursuant to the “judicial trigger” at issue in that case would not present 

an actual case or controversy. Id. One of the hallmarks of a case or controversy is that the 

plaintiff must have suffered an injury that is concrete, particularized, and actual or 

imminent. Gannon, 298 Kan. at 1123. Otherwise, a declaratory judgment would be 

nothing more than a prohibited advisory opinion. That is so here just as it was in 

Morrison. 

 Because Chief Judge Solomon has not suffered any harm at this time as a result of 

the change in chief judge selection process, has made no showing that he is likely ever to 

suffer harm under the new system for selecting chief judges, and at most asserts a 

generalized, abstract injury to the Judicial Branch as a whole, he lacks standing, and this 

Court lacks subject matter jurisdiction. 

B. This Matter Is Not Ripe Because There Is No Harm to Chief Judge 
Solomon at This Time, and There May Never Be Such Harm. 

 
This matter is not ripe for much the same reasons Chief Judge Solomon cannot 

establish standing. This Court addressed ripeness in State ex rel. Morrison v. Sebelius, 

285 Kan. 875, 179 P. 3d 366 (2008): 

The doctrine of ripeness is “designed ‘to prevent courts, through 
avoidance of premature adjudication, from entangling themselves in 
abstract disagreements.’” National Park Hospitality Ass’n v.Department of 
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Interior, 538 U.S. 803, 807, 123 S.Ct. 2026, 155 L.Ed.2d 1017 (2003). To 
be ripe, issues must have taken shape and be concrete rather than 
hypothetical and abstract. Public Service Comm’n v. Wycoff Co., 344 U.S. 
237, 244, 73 S.Ct. 236, 97 L.Ed. 291 (1952). Stated yet another way, the 
doctrine prevents courts from being “asked to decide ‘ill-defined 
controversies over constitutional issues,’ [citation omitted], or a case 
which is of ‘a hypothetical or abstract character.’ [Citation omitted.]” 
Flast, 392 U.S. at 100, 88 S. Ct. 1942. 
 

285 Kan. at 892. A claim is not ripe if it rests on “contingent future events that may not 

occur as anticipated, or indeed may not occur at all.” See Texas v. United States, 523 U.S. 

296, 300 (1998). Here, Chief Judge Solomon’s potential loss of his position as chief 

judge is speculative and hypothetical; such injury may never occur. Indeed, as discussed 

above, Chief Judge Solomon’s service as chief judge actually may be as likely, or more 

likely, to end under the previous system of selection than under the new one. 

Accordingly, this matter is not ripe and should have been dismissed for lack of subject 

matter jurisdiction. 

II. HB 2338, § 11, is a Proper Exercise of Longstanding Legislative Power, and 
Does Not Unconstitutionally Infringe on the Kansas Supreme Court’s 
General Administrative Authority. 

  
 The District Court erred in granting summary judgment to Chief Judge Solomon 

on the merits. The court analyzed the constitutionality of HB 2338, § 11, under the 

separation of powers test articulated in State ex rel. Morrison v. Sebelius, 285 Kan. 875, 

179 P.3d 366 (2008). But the court significantly misapplied the test and improperly relied 

on a statement from State v. Mitchell, 234 Kan. 185, 672 P.2d 1 (1983), that is both 

dictum and wrong as a matter of law.  

 The State argued that HB 2338, § 11, is a valid exercise of the legislative power 

vested in the Legislature by Article II and does not violate Article III, § 1, of the Kansas 

Constitution in both its Memorandum in Support of its Motion to Dismiss and in its 
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Reply. Vol. I at 15-26; Vol. II at 83-96. Because the District Court decided this issue as a 

matter of law, based on undisputed facts, this Court’s review is de novo. See State v. 

Mossman, 294 Kan. 901, 906, 281 P.3d 153 (2012). 

A. The Kansas Constitution Grants the Legislature Substantial Legislative 
Power to Regulate the Judicial System. 

 
The Legislature relies on its legislative power to regulate court administration and 

procedure all the time. The Code of Civil Procedure, K.S.A. 60-201 et seq., the Code of 

Criminal Procedure, K.S.A. 22-2101 et seq., and the Rules of Evidence, K.S.A. 60-401 et 

seq., are prime examples. The Legislature also has established residency requirements for 

district court judges, K.S.A. 20-331, specified the number and location of district 

magistrate judges in each district, K.S.A. 20-338, and determined that each county must 

have at least one judge, K.S.A. 20-301b. The Legislature even has addressed such matters 

as requiring that Supreme Court opinions include a syllabus, K.S.A. 20-111 and 20-203, 

setting minimum standards for the reproduction and preservation of court records, K.S.A. 

20-159, and requiring courts to accept credit cards for the payment of fees, K.S.A. 2015 

Supp. 20-1a13. These are just a few of the many ways in which the Legislature has 

regulated judicial administration and procedure.  

 Another example is the Judicial Department Reform Act of 1965, which predates 

the 1972 constitutional amendment giving the Supreme Court general administrative 

authority. This Act required the Supreme Court to set up judicial departments, created the 

position of judicial administrator, and specified the powers and duties of the departmental 

justices and the judicial administrator. L. 1965, ch. 215 (codified at K.S.A. 20-318 et 

seq.). Following the 1972 constitutional amendment, the Legislature did not repeal the 

Act on the ground that it exceeded legislative authority in light of the constitutional 



11 

amendment. To the contrary, in legislation evidently designed to implement the 

constitutional amendment, the Legislature revised the Act along with numerous other 

statutes governing the judiciary. See L. 1976, ch. 146.  

This roughly contemporaneous evidence demonstrates that the 1972 grant of 

general administrative authority to the Kansas Supreme Court did not extinguish the 

Legislature’s legislative power in the area of court administration and procedure any 

more than the 1966 constitutional amendment granting the State Board of Education 

“general supervision” of public schools extinguished the Legislature’s power to govern 

public education. See NEA-Fort Scott v. USD 234, 225 Kan. 607, 612 (1979) (holding 

that Article VI, § 2, of the Kansas Constitution does not “exhaust[] legislative powers on 

all subjects related to the field of public education”). In fact, the legislative history of the 

constitutional amendment revising Article III indicates that proponents of the amendment 

believed the Legislature would continue to have power to adopt statutes governing the 

Judicial Branch. See Appendix 3, Minutes of the House Judiciary Committee (Feb. 8, 

1972) (references by the President of the District Court Judges and the Judicial 

Administrator to implementing legislation). 

B. State v. Mitchell Does Not Require the Invalidation of HB 2338, § 11. 
 

 In arguing that HB 2338, § 11, violates Article III, § 1, of the Kansas 

Constitution, Chief Judge Solomon relies heavily on this Court’s decision in State v. 

Mitchell, 234 Kan. 185, 672 P.2d 1 (1983). Mitchell involved a challenge to the jury 

selection procedures specified in K.S.A. 22-3411a on the basis that the statute allegedly 

violated the separation of powers. The Kansas Supreme Court rejected this challenge, 

distinguishing between the traditional concept of judicial power, i.e., the power to hear 
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and decide cases and controversies, and the Supreme Court’s “general administrative 

authority” to “promulgate and enforce reasonable rules regulating judicial administration 

and court procedure as necessary for the administration of justice.” Id. at 194. The former 

is vested exclusively in the courts and “cannot be delegated to a nonjudicial body or 

person.” Id. at 195.  

But the “rulemaking authority over administration and procedure” is not exclusive 

and may be exercised by the Legislature, at least when the courts acquiesce. Id. The 

Supreme Court went on to observe, in a statement not relevant to the case, that when a 

court rule and a statute conflict, the court rule “must prevail.” Id. This statement is the 

crux of Chief Judge Solomon’s legal argument here. 

 The problem is, this statement in Mitchell was both dictum and plainly inaccurate 

as a matter of law. See Lee Builders, Inc. v. Farm Bureau Mut. Ins. Co., 281 Kan. 844, 

862, 137 P.3d 486 (2006) (describing dicta as statements of law unnecessary to the 

decision of the case). Mitchell did not involve a conflict between a statute and a court 

rule, and so a categorical assertion of what would happen in such a situation was 

unnecessary to the decision. As dictum, this statement “is not binding, even on the court 

itself, because the court should consider the issue in light of the briefs and arguments of 

counsel when the question is squarely presented for decision.” State v. Cummings, 297 

Kan. 716, 725-26, 305 P.3d 556 (2013).   

  The District Court concluded Mitchell’s statement about a conflict between a 

Supreme Court rule and a statute passed by the Legislature was binding law because the 

analytical framework was, in the District Court’s view, “essential to the court’s decision.” 

Vol. II at 137. The State disagrees. In Mitchell, the Court held that whenever the Supreme 
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Court agrees as a policy matter with a statute governing judicial administration, the 

statute is constitutional. Even if this premise were true (and the State maintains that it is 

not), it was unnecessary for the Court to address the opposite situation—a conflict 

between a court rule and a statute—which was not present in the case. Nor does 

Mitchell’s statement that court rules “must prevail” over a conflicting statute necessarily 

or inevitably follow from the Court’s holding in that case. Instead, the settled 

constitutional approach is to analyze statutes regulating or addressing the Judicial Branch 

under the traditional Kansas four-factor separation of powers test. Under that analysis, a 

statute governing the judiciary is valid unless it substantially interferes with the Supreme 

Court’s general administrative authority. 

 The District Court ultimately stated that Mitchell was only the beginning of its 

inquiry and, in light of subsequent separation of powers cases, stood merely for the 

proposition that “the Legislature does not enjoy supreme power over areas of court 

administration.” Vol. II at 137. The State does not dispute that general proposition, but 

the fact the Legislature lacks “supreme power” over court administration does not mean 

that it lacks any power. The District Court read Mitchell very broadly to exclude any 

exercise of legislative power in the area of court administration and procedure unless the 

Court acquiesces in such action, relying on its statement that a court rule “must prevail” 

over a conflicting statute in its analysis of peer selection in surrounding states. See Vol. II 

at 151 (“[T]he Defendant offers no evidence that the legislatures of these surrounding 

states adopted peer selection of chief district court judges ‘in the teeth of a Supreme 

Court rule’. . . . This point is important.”). Mitchell therefore tainted the District Court’s 

analysis under the proper separation of powers test. 
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C. If the Statement in Mitchell Was Not Dicta, Then that Aspect of Mitchell 
Must Be Overruled. 

 
If this Court concludes that Mitchell’s statement that a court rule “must prevail” 

over a conflicting statute was in fact part of the holding, then that aspect of Mitchell 

should be overruled. Given Mitchell’s ultimate conclusion that the Legislature had 

authority to enact a statute governing jury selection, it is clear that authority to regulate 

court administration and procedure is not vested exclusively in the Kansas Supreme Court 

as Chief Judge Solomon claims; at least some of this authority is within the scope of the 

“legislative power” vested in the Legislature by Article II, § 1, of the Kansas 

Constitution. The Mitchell dictum’s rule, as misinterpreted by the District Court, would 

mean that the Supreme Court could extinguish any legislative enactment governing 

judicial administration or procedure merely by adopting a conflicting rule that “must 

prevail” over the statute. In other words, many statutes would continue to exist solely as a 

matter of judicial grace. That assertion of judicial power is breathtaking, it is 

unprecedented, and it is wrong. 

 To conclude that the legislative power over court administration and procedure is 

limited to those matters “agreed upon” by the Supreme Court would raise serious 

separation of powers problems. In essence, it would give the Kansas Supreme Court a 

veto over certain legislation, a proposition found nowhere in the text or structure of the 

Constitution. Even more troubling, the Mitchell dictum would actually allow the Kansas 

Supreme Court to nullify previously constitutional laws. For example, the jury selection 

statute upheld in Mitchell remains on the books today. See K.S.A. 22-3411a. According 

to the Mitchell dictum, if the Kansas Supreme Court were to adopt a conflicting jury 

selection rule, the statute would suddenly become unconstitutional. Then, if the Kansas 
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Supreme Court later changed its mind and revoked that rule, the statute would be 

constitutional once again. In effect, the constitutionality of any statute governing court 

administration or procedure could change at any time, depending solely on the 

preferences of this Court at any given moment. That cannot be the law. 

 Of course, no one doubts that the courts have authority to conduct judicial review 

and invalidate laws that violate the Constitution. But in determining whether a statute is 

constitutional, the courts must employ a legal standard—something more than whether 

the Supreme Court agrees with the statute or would instead prefer some other rule. 

Judicial review is a function of the judicial power, not of the “general administrative 

authority” of the Supreme Court, and it is not within the judicial power to invalidate 

statutes on policy grounds. 

D. This Court Should Apply Its Standard Separation of Powers Test Here. 
Doing So Demonstrates that HB 2338, § 11, Is Constitutional. 

 
 Instead of the incorrect dictum from Mitchell, this Court should apply its standard 

separation of powers test, as articulated in State ex rel. Morrison v. Sebelius, 285 Kan. 

875, 883-84, 179 P.3d 366 (2008), to determine whether HB 2338, § 11, violates Article 

III, § 1, of the Kansas Constitution. Under that test, a challenged statute is presumed to be 

constitutional, and all doubts must be resolved in favor of its validity. Id. at 883-84. A 

statute must clearly violate the Constitution to be invalidated. See State ex rel. Schneider 

v. Bennett, 219 Kan. 285, 289, 547 P.2d 786 (1976). 

 A statute violates the separation of powers only if it significantly interferes with 

the operations of another branch. Morrison, 285 Kan. at 884. In determining whether a 

statute significantly interferes with the operations of another branch, this Court must 

consider four factors: “(a) the essential nature of the power being exercised; (b) the 
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degree of control by one [branch] over another; (c) the objective sought to be obtained . . 

. ; and (d) the practical result in blending of powers as shown by actual experience over a 

period of time.” Id. (brackets and ellipsis in original).  

 Here, all four factors weigh in favor of the constitutionality of HB 2338, §11. 

1. Providing for the selection of chief district court judges is a legislative 
function. 

 
 Under the first factor, HB 2338, § 11, is an exercise of the “legislative power” 

vested in the Legislature by Article II of the Kansas Constitution. In fact, Article II, § 18, 

explicitly grants the Legislature authority to determine how public officers are selected: 

“The legislature may provide for the election or appointment of all officers and the filling 

of all vacancies not otherwise provided for in this constitution.” Judges are “officers” for 

purposes of the Constitution, as evidenced by the text of Article IV, § 3, which provides 

that “all elected public officials in the state, except judicial officers” are subject to recall. 

(Emphasis added). Because no provision of the Constitution specifies how chief judges 

are to be selected, this determination is left to the Legislature under Article II, § 18. The 

“general administrative authority” granted to the Supreme Court in Article III, § 1 does 

not provide the Court with the unrivaled authority to select chief district court judges to 

the exclusion of the operation of Article II, § 18. 

 As this Court explained in Leek v. Theis, 217 Kan. 784 (1975), the “creation of 

various offices and departments of government not otherwise provided for in the Kansas 

Constitution is a legislative function. It is also a legislative function to determine the 

qualifications of the officers and by whom they shall be appointed and in what manner 

they shall be appointed.” Id. at 808. For example, the Legislature created the Court of 

Appeals and has authority to determine how Court of Appeals judges are selected. See 
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K.S.A. 20-3001; L. 2013, ch. 1, § 1 (codified at K.S.A. 20-3020) (providing for 

gubernatorial appointment and Senate confirmation). Likewise, the Legislature created 

the position of chief district court judge, see L. 1968, ch. 385, § 34 (codified at K.S.A. 

20-329), originally called an “administrative judge,” and thus has authority to determine 

the method of selection for chief judges.  

 The District Court held that Article II, § 18, does not resolve this matter because 

(in the District Court’s view) the position of chief judge is not a separate office from that 

of a district court judge, and the selection of district court judges is provided for in the 

Constitution. But as the District Court noted, this interpretation is undermined by the fact 

that the position of Chief Justice of the Supreme Court is its own office. See Vol. II at 

146 n.5; Kan. Const. art. III, § 2 (“The justice who is senior in continuous term of service 

shall be chief justice . . . . A justice may decline or resign from the office of chief justice 

without resigning from the court. . . . During incapacity of a chief justice, the duties, 

powers and emoluments of the office shall devolve upon the justice who is next senior in 

continuous service.” (emphasis added)).  

While the duties of a chief district court judge are of course different from those 

of the Chief Justice, the fact that the Chief Justice position is a separate office above and 

beyond that of a Supreme Court Justice is compelling evidence that the chief judge 

position is a separate office above and beyond that of a district court judge. Like the 

Chief Justice, a chief judge has duties in addition to that person’s duties as a district court 

judge and receives additional compensation for performing those duties. See K.S.A. 20-

329; 75-3120g. 
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Even if Article II, § 18, did not exist, determining the method of selection for 

chief district court judges would be a legislative function. The U.S. Supreme Court has 

held that “Congress has undoubted power to regulate the practice and procedure of 

federal courts.” See Sibbach v. Wilson & Co., 312 U.S. 1, 9 (1941). This authority comes 

from that fact that Article I of the U.S. Constitution vests the federal legislative power in 

Congress, just as Article II of the Kansas Constitution vests the state legislative power in 

the Legislature. Like Congress, the Kansas Legislature can use its legislative power to 

regulate the judicial system, and it has done so in numerous ways. 

 The history of the chief judge selection statute is instructive. In 1968, the 

Legislature originally created the position of chief district court judge (then called an 

“administrative judge”) and specified that these judges would be selected by the Supreme 

Court. See L. 1968, ch. 385, § 34. There was no source of authority for this statute other 

than the “legislative power” vested in the Legislature by Article II. It is clear, then, that 

providing for the selection of chief district court judges was at least originally part of the 

legislative power. As a result, Chief Judge Solomon can prevail only by demonstrating 

that the 1972 constitutional amendment granting the Supreme Court “general 

administrative authority over all courts in this state” stripped the Legislature of this 

power. This he cannot do. 

In considering the meaning of the 1972 constitutional amendment, the key word is 

“administrative”—the Supreme Court is responsible for administering the court system, 

much as an executive branch agency head is responsible for administering that agency. A 

grant of administrative authority does not, however, deprive the Legislature of the 

legislative power to pass laws governing that administration or establishing other officers. 
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The relationship between the Executive Branch and the Legislature helps illustrate 

this point. The Kansas Constitution grants the Governor “supreme executive power,” 

Article I, § 3, a term that certainly seems broader than the “general administrative 

authority” granted to the Supreme Court. And so the Governor may regulate the 

Executive Branch by issuing executive orders or directing executive officials to perform 

certain tasks. But this administration must be carried out within the bounds of law, 

including statutes that do not violate the separation of powers. There is no credible 

Mitchell-like claim that the Governor’s exercise of supreme executive power “must 

prevail” over a duly enacted statute related to the structure, administration, or operation 

of the Executive Branch or its officers or agencies.  

The Legislature relies on its legislative power to regulate the Executive Branch in 

numerous ways, including by providing for the selection of executive branch officials. To 

give an example particularly analogous here, the Legislature has specified that the 

chairpersons of various administrative boards and commissions are to be chosen by their 

peers, not by the Governor. See, e.g., K.S.A. 65-6102 (Emergency Medical Services 

Board); K.S.A. 74-601 (Kansas Corporation Commission); K.S.A. 74-4202 (Kansas Real 

Estate Commission). There has been no suggestion that such a procedure violates the 

separation of powers. If the Legislature can regulate and adopt procedures for 

gubernatorial appointments to Executive Branch positions without infringing on the 

Governor’s “supreme executive power,” it is impossible to see why it would not also 

have legislative power to provide for the peer selection of chief district court judges, an 

analogous situation.   
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The District Court rejected the analogy to the Executive Branch because this 

Court, in State v. Dawson, 86 Kan. 180, 119 P. 360 (1911), held that the term “supreme 

executive power” has never “been precisely defined” and must be exercised “within the 

limitations prescribed by the constitution and statutes enacted in harmony with that 

instrument.” Id. at 188-89. The District Court attempted to distinguish the Governor’s 

supreme executive power from the Supreme Court’s general administrative authority by 

nothing that the latter is “constitutionally explicit.” Vol. II at 146. That misses the point; 

the Governor’s supreme executive power is also explicitly mentioned in the Constitution. 

But neither the Governor nor the Supreme Court is explicitly granted authority to choose 

subordinate officials or judges. To the contrary, the Constitution vests that explicit 

authority in the Legislature.   

 To be sure, the Legislature cannot actually administer the “courts” (the actual 

term used in Article III, not “judges”) any more than it can administer executive agencies. 

See State ex rel. Schneider v. Bennett, 219 Kan. 285, 298, 547 P.2d 786 (1976) (holding 

that a law giving the State Finance Council, a predominately legislative body, control 

over day-to-day operations of the Department of Administration was an unconstitutional 

usurpation of executive power by the Legislature). There is a fundamental and 

constitutionally critical distinction between administrative authority and legislative power 

to govern administration. While the Legislature lacks the former (except with respect to 

Legislative Branch personnel), the latter is within the Legislature’s purview so long as the 

Legislature does not significantly interfere with the operations of another branch. 

 The peer selection of chief district court judges does not prevent the Supreme 

Court from exercising its general administrative authority. Chief district court judges are 
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not surrogates or agents of the Supreme Court, contrary to the District Court’s 

conclusion. See Vol. II at 143 (“Put another way, the position of chief district court judge 

is one of the principal instruments through which the Kansas Supreme Court’s 

constitutionally-granted ‘general administrative authority’ over the courts in Kansas is 

wielded.”). Indeed, judicial independence in the lower courts could be threatened if the 

Kansas Constitution authorized the Supreme Court to “administer” those courts with an 

iron fist. Instead, this Court’s administrative authority is only “general” in nature. Chief 

district court judges do not “wield[] the supreme court’s administrative powers,” see Vol. 

II at 147, when they make specific administrative decisions for their district courts.  

The State does not question that the Supreme Court must have some 

administrative control over chief district court judges as it does over all judges. But the 

Legislature preserved the Supreme Court’s general administrative authority when it 

adopted peer selection. Chief judges remain “subject to supervision” by the Supreme 

Court, and their exercise of clerical and administrative functions must comply with 

Supreme Court rules. See K.S.A. 20-328. The Supreme Court also retains the authority to 

discipline, suspend, or remove chief judges for cause under Article III, § 15, of the 

Kansas Constitution.  

The District Court erred in concluding that these controls were insufficient 

because the Supreme Court may want to remove a chief judge for reasons other than “for 

cause” under the Kansas Constitution.1 Again, an analogy to the Executive Branch (this 

time at the federal level) is instructive. The U.S. Supreme Court has held that the federal 

                                                 
1 The term “for cause” is not defined in the Constitution and would therefore seem to 
grant wide latitude to the Supreme Court. The Court could, for example, conclude that a 
chief district court judge’s refusal to follow a directive from the Court, issued pursuant to 
the Court’s general administrative authority, constitutes cause for removal as chief judge. 
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Constitution gives the President “general administrative control of those executing the 

laws,” Myers v. United States, 272 U.S. 52, 163-64 (1926); see also Free Enterprise 

Fund v. Public Co. Accounting Oversight Bd., 561 U.S. 477, 492-93 (2010), a phrase that 

bears a remarkable similarity to the Kansas Supreme Court’s “general administrative 

authority” over the court system. Yet the U.S. Supreme Court also has held that a “for 

good-cause” restriction on the President’s removal authority does not unconstitutionality 

infringe on the President’s general administrative control, even as applied to purely 

executive officers. See Morrison v. Olson, 487 U.S. 654, 689-91 (1988); see also Free 

Enterprise Fund, 561 U.S. at 494-95 (“[In Morrison] [w]e recognized that the 

independent counsel was undoubtedly an executive officer, rather than ‘quasi-legislative’ 

or ‘quasi-judicial,’ but we stated as ‘our present considered view’ that Congress had 

power to impose good-cause restrictions on her removal.”).  

Likewise, this Court should hold that peer selection of chief district court judges 

does not substantially interfere with the Court’s general administrative authority when 

those chief judges remain subject to supervision by the Supreme Court and are removable 

for cause. 

2. HB 2338, § 11, does not grant the Legislature any role in selecting 
chief judges. 

 
 The second factor in the separation of powers analysis is the degree of control one 

branch exercises over another. This factor, too, favors the State. HB 2338, § 11, does not 

represent a case of legislative aggrandizement at the expense of the Judicial Branch; it 

gives neither the Legislature nor the Governor any role in the actual selection of the chief 

judges. The bill simply modified who within the Judicial Branch selects chief judges. 
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And, as noted above, the law preserves the Kansas Supreme Court’s ability to supervise 

and remove chief judges for cause. 

The District Court held that this factor favors Chief Judge Solomon because “the 

Legislature—while not directly wielding the power to choose [chief district court judges] 

itself—is, in fact, exerting itself over the Judiciary: it has chosen who chooses chief 

district court judges.” Vol. II at 148. But that is nothing new. Even prior to HB 2338, the 

Legislature specified how chief district court judges were to be chosen. See K.S.A. 2013 

Supp. 20-329 (providing for selection by the Supreme Court). In fact, K.S.A. 20-329 

predates Kansas Supreme Court Rule 107, which merely reflects the selection method 

formerly specified by the Legislature. Amending K.S.A. 20-329 to provide for peer 

selection did not increase the Legislature’s control over the Judicial Branch.   

3. HB 2338, § 11, serves worthy objectives. 

 The State and Chief Judge Solomon appeared to agree below that the third factor 

in the separation of powers test—the objective sought to be obtained—was the least 

important, and the District Court likewise “afford[ed] little weight to this element of the 

analysis.” Vol. II at 149. 

 To the extent the third factor is relevant, though, it too favors the State. The State 

provided legislative history indicating that the practice of peer selection in other states 

may have motivated the Legislature to adopt it here. Vol. I at 23, 30-35 (Memorandum 

from Senator Jeff King). The Legislature also likely was influenced by the testimony of 

several district court judges in support of peer selection. See Vol. I at 36-39 (Written 

Testimony of the Honorable Eric R. Yost, District Judge, 18th Judicial District, before 

the Kansas Senate Judiciary Committee in support of SB 364 and 365 (Feb. 17, 2014)); 
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id. at 40-41 (Written Testimony of Three 18th Judicial District Judges in support of SB 

365 (Feb. 17, 2014)). These judges argued that chief judges should be selected by their 

peers, who know them best and work with them most closely. They also noted that peer 

selection is how the Legislature, city and county commissions, and school boards choose 

their leadership.   

 At oral argument in the District Court, Chief Judge Solomon’s counsel dismissed 

the analogy to peer selection in state and local legislative bodies, arguing a more 

appropriate analogy is that of schoolchildren and their principals. Vol. III, Oral Argument 

Transcript at 39 (“It’s as if . . . in school, if children get to choose their principal.”). At 

other points Chief Judge Solomon’s counsel derisively analogized peer selection to 

military contexts, arguing that it would be inappropriate to have privates selecting their 

sergeant, or generals selecting their commander-in-chief. Id. But the Legislature 

evidentially did not share Chief Judge Solomon’s view of his fellow district court judges 

as school “children” in need of his supervision. Instead, the Legislature believed that 

district court judges are fundamentally equal and are more than capable of deciding who 

should serve as their chief judge. That is certainly a reasonable policy decision. 

 Before the District Court, Chief Judge Solomon offered no evidence that HB 

2338, § 11, was motivated by any pernicious objective. Chief Judge Solomon did attempt 

to argue that 2015 House Bill 2005—passed a year after HB 2338—is somehow relevant 

to the inquiry. But while Chief Judge Solomon alleges that the Legislature was motivated 

by improper objectives in passing 2015 House Bill 2005, that bill sheds no light on the 

Legislature’s objectives in providing for the peer selection of chief district court judges in 

HB 2338. In any event, 2015 House Bill 2005 (codified at K.S.A. 2015 Supp. 20-1a18) is 
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enjoined in a separate lawsuit filed by the Attorney General and has no bearing on the 

issues in this case. 

 The only evidence in the record indicates that the Legislature was motivated by 

reasonable and proper objectives in passing HB 2338. Accordingly, to the extent this 

factor is relevant, it too demonstrates that HB 2338, § 11, does not unconstitutionality 

infringe on the Kansas Supreme Court’s general administrative authority. 

4. Practical experience demonstrates that HB 2338, § 11, will not 
substantially interfere with the Kansas Supreme Court’s general 
administrative authority. 

 
 The State presented evidence of practical experience in Kansas, surrounding 

states, and at the federal level to demonstrate both that peer selection of chief judges is 

common and that HB 2338, § 11, will not substantially interfere with the Kansas 

Supreme Court’s general administrative authority. The District Court did not address the 

evidence from Kansas or under the federal system, and it rejected the importance of 

evidence from surrounding states by improperly falling back on the Mitchell dictum and 

wholly avoiding the separation of powers analysis under Morrison. 

 The legislative history of HB 2338 indicates that peer selection of chief district 

court judges already was the de facto practice in the State’s two largest counties—

Johnson and Sedgwick. See Vol. I at 37-38. In these two districts, the district court judges 

informally select a chief judge, and only their chosen candidate applies to the Supreme 

Court for the position. Id. To be sure, there remains a possibility that the Supreme Court 

could reject the judge chosen by the judge’s peers and appoint another judge instead, but 

there is no evidence that has ever happened. Thus, the fear that peer selection will leave 
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the Kansas Supreme Court unable to exercise its general administrative authority is 

simply not borne out by practice and experience. 

 The State also pointed out that under the federal system, Congress, not the 

Supreme Court, has specified how chief judges of federal district courts and federal 

courts of appeal are chosen. See 28 U.S.C. § 45 (courts of appeals); 28 U.S.C. § 136 

(district courts). Although federal chief judges are not chosen by their peers, they also are 

not appointed by the U.S. Supreme Court, and instead are chosen in a manner that 

Congress has directed. This further undermines any claim that chief judges must be 

selected by the highest court in a judicial system in order to preserve the separation of 

powers and judicial independence.  

 Finally, the State pointed out that peer selection of chief judges (sometimes called 

“presiding judges”) is the practice in three surrounding states—Nebraska, Missouri, and 

Oklahoma. See Neb. Rev. Stat. § 24-1101(2) (Nebraska Court of Appeals chief judge 

chosen by peers, with Supreme Court approval); Neb. Ct. R. § 6-1502 (peer selection of 

presiding judge within each district court division); Neb. Rev. Stat. § 24-506 (peer 

selection of presiding judges within Nebraska county courts); Mo. Const. art. V, § 8 (peer 

selection of chief judge in each court of appeals district); Mo. Ann. Stat. § 478.240 (peer 

selection of presiding judge in each circuit (trial) court); Okla. Stat. Ann. tit. 20, § 35 

(peer selection of presiding judge in the Oklahoma Court of Criminal Appeals—the 

highest court for criminal appeals in Oklahoma); Okla. Stat. Ann. tit. 20, § 30.2 (peer 

selection of presiding judge for each division of the Oklahoma Court of Civil Appeals); 

Okla. Const. art. VII, § 10 (peer selection of presiding judge in each judicial district). 
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 Each of these states has a constitutional provision similar to the Kansas Article III 

provision; all three of these three sister states give general administrative or supervisory 

authority to their supreme courts. See Neb. Const. art. V., § 1 (“In accordance with rules 

established by the Supreme Court and not in conflict with other provisions of this 

Constitution and laws governing such matters, general administrative authority over all 

courts in this state shall be vested in the Supreme Court and shall be exercised by the 

Chief Justice.”); Mo. Const. art. V, § 4 (“The supreme court shall have general 

superintending control over all courts and tribunals. . . . Supervisory authority over all 

courts is vested in the supreme court which may make appropriate delegations of this 

power.”); Okla. Const. art. VII, § 6 (“[G]eneral administrative authority over all courts in 

this State . . . is hereby vested in the Supreme Court and shall be exercised by the Chief 

Justice in accordance with its rules.”). There is no evidence that in these states, peer 

selection of chief judges has interfered with the supreme court’s administrative authority, 

much less significantly so. 

 The District Court dismissed this point by relying on the Mitchell dictum, and 

speculating that the supreme courts in these sister states may have acquiesced in peer 

selection. However, acquiescence is not sufficient to save an otherwise unconstitutional 

law, nor is the Kansas Supreme Court’s mere policy disagreement sufficient to conclude 

a law governing judicial administration is unconstitutional. In any event, regardless of 

how or by whom the system of peer selection was established, the fact that several 

neighbor states utilize the peer selection of chief judges demonstrates that peer selection 

does not significantly interfere with the general administrative authority of state supreme 
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courts. Neither Chief Judge Solomon nor the district court has explained why the 

situation would be radically different in Kansas. 

In the end, HB 2338, § 11, is a proper exercise of Article II “legislative” 

authority. Applying the four-factor analysis articulated in Morrison compels the 

conclusion that HB 2338, § 11 does not violate the separation of powers and, thus, is 

constitutional. 

 
CONCLUSION 

 This matter should be dismissed for lack of subject matter jurisdiction. Chief 

Judge Solomon has not suffered an injury in fact sufficient to establish standing, nor is 

the matter ripe for review. 

 HB 2338, § 11, is a valid exercise of the Legislature’s legislative power under 

Article II of the Kansas Constitution and does not violate Article III, § 1. Applying the 

four Morrison v. Sebelius factors results in these conclusions: (1) determining how chief 

judges are selected is a legislative power; (2) the Legislature does not exercise any 

control over the actual selection of chief judges; (3) peer selection is a reasonable policy 

choice consistent with widespread practice among the states; and (4) practical experience 

in Kansas, surrounding states, and the federal judiciary demonstrates that peer selection 

will not unconstitutionally interfere with the Kansas Supreme Court’s general 

administrative authority. 

 The judgment of the District Court should be reversed. 
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