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STATE OF E%V:& exrel GARYR ) e
ALLISON as County Attomey for ) CASE NO. EQ e
oseating County, lowe. ) PRI S oot

Plaintiff, ;

vs. : } RULING ON MOTIONS FOR
)  SUMMARY JUDGMENT

THOMAS J. VILSACK, Govemar of the )
- State of fowa, }

Defendant )

Two mdtions_ for summary judgment were prasonisd ta the Court as contested
matiers by telephone conference call on August 31, 2005. Alan Ostargren, Assistant
Caounty Attomey for Muscatine County., am;mmd for Plalnif?, and Deputy Attomey
General Julie Poltorff and Attorney Gary Dickey appeared fot Defendant. Present by
telophone canference-call but not participating crally In the hearing was the plaintiff.
Gary Alltson, Muscgtine County Altorney, and the defendant, Thomas J. Vilsack,
Govetnor of the State of lowa  The facts that give nse to tho summary judgment
motione ara [2rgely undisputed and set aut in & writan statement of malerial facts that
accompanies the written motians and briefs.

This action arises out of Executive Order No. 42 signed by Govemor Vilesack on

July 4, 2005. The executive order restored the cittizenship rights of

afl offsnders that are complataly discharged Mom criminal sentsnce, inchading any
accompanying wrm of probation, parcls or supervisad ralesss, es of July 4, 2005, But have not
mude an applioation pursuam o lowa Cade Chepiar 914,




Plaintiff, County Attorney Gary Allisan, asserting standing under lowa Code
Sectlon 681.8" commenced this mandamus action contesting the Gavernor's right fo
restore the citizenship rights on a wholesale basis, without applications having been
filed by any of them and without any of the requirements of lowa Code chapter 914
boing followed. The petition, which was filed June 30, 2005, requested a court order
directing the Governor not 1o implement the executive order =... without full compliance
with the kmitations on his clemency powers” required by lowa Code Chapters 914 and
915, and to order that the Governor's executive order Is “void.* ‘

Mandamus Is an sction permitted by lowa Code Section 661.1, defined as

follows:

An action of mandamus i ohe brought to obtain an order commanding an

inferior tritunal, bowrd, corporation, or peraon in do or not to do an act, the performance
of omission of which the law enjoins s 2 duty resulting from an office, irurst or station

‘The governor is the "the parson™ under the statirte the plaintiff asks be
commanded “to do or not to do an act ..~ that Is, not implement Exedrﬁve Order No, 42.
No Judicial action Intervened between the date plaintiff filed the mandamus action and
the dste that the Governor sighed the order and It therefore became effective July 4,
2005. Becausa it has already bacome effective, the only relief available wouid now be

to void the govemnor's executive order,
Limitations on mandamus actions are also set forth in Chapter 861. Under 861.2,

while the Court can order a parson to act, if the act Is a discretionary one, the Court
cannot dictate what the resutt of the person's exarciss of discretion ehould be. Thus, in

the prasent case, the court could presumably command the governor to consider a

! sec. 661.8 provides in part: "Ihe order of mandamus iz granted.on the
pstiticn of the state by the county attorney, when th¢ public interast is

concaxned.. ™
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pardon request made by a convicted person under lowa Code section 9142, but the
court could not tell the governor how to decide whether the pardon should ba granted.
Plaintiff confends the procedure outined in Chapter 914 Is the exclusive
procedure, and no other, for granting reprieves, pardons, commutations, remissions, and
restoration of rights. The govemor did not use this procedure In the “blanket® restoration
ot fights granted to all persons whose criminal sentence had been completely
discharged as of July 4, 2005, but who had not made 3pplication for restoration of
'citizan rights. Defendant responds contending that there are two ways the restoration of
rights can be accomplished, not one. The first is the statutory procedure contalned in
Chapter 914, but nothing In that code chapter prohibits the governor from doingwhathe
did in this case, that ia, o initats the action an his own, distinct from the procedure sat

out in Chapter 914,



deal with mandamus nor is # similar on the facts te the present case. One of the most
striking differences ls that the restoration of citizenship rights decreed by the governor's
Executive Order No. 42 Is that it applies only to persons convicted of crimes who have
completely discharged their sentences. There is no public pollcy concem here that
those persons have somehow escaped punishment for their crimes. They have all
served either tt;eir prison sentence or a period of suspended sentence, and been
discharged from that sentence. |

The clemency power of the govemor is constitutionally protacted. It cannot be
diminished by legislative action, but it is “... subject to such regulations as may be
provided by law.” Chapter 914 of the Cade does clearly provide a process to be
followed when a parcon comvicted of a eriminal offenee either makes an epplication to
the board of pax;ole for a recommendation or makes an application 1o the governor
directly. Chapter 914, however, ls completely silent regarding an action issuing suva
sponte fram the govemor's own pan The govemnor s not required to make an .
application under chapter 014 before he grants clerhency of any sort to any person. His
power Is "subject to such regulations as may be provided by law™ but nowhere does
- Chapter 914 suggest that the governor must uss the procedures when, on hils own
motion, he grants clemency to any one pgrson or to a thousand ae has been done' by
Executive Order 42. The language used in chapter 914 creates discretion In the
govemor to use the resourcea of the board of parole to review applications f9r clernency
received by his office, and to receiva recommendations from that board, but the statute
does not require him to do so. As noted by the defendant, if the legistature had wanted
that to be the case, It knew how to do sc and it would have retained the statutory law

1 Towa Constitution, Article IV, Sectien 16
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that existed priof o 1986 comalned in section 248.6 that required the governor to obtain
the advice of the board of parole before granting a pardon or commutation. That statute

provided:

2486 Condlitions prerequisite to a pardon.. Aftar conviction for a fefony, no pardon or
commutation of sentence shall be grantad by the govemor until he shall have prasented the
mattar to, and obtained the advice of, the board of parola.

This requirement was repealed by the legislature and repiaced with the present
requirements cortalned in chapter 914. More than a significant reorganization of the
statutes relating to executive clemency, the repeal of section 248.6 by the legislature
was a major departure from the previous law. Requiring that the govemor present a
proposed pardon or commutation of sentenice to the parvle board and watit for Its advice
has been abolished. It is interesting to note that the statutory law prior to the repeal of
chapter 248 imposed the "inform and wait for advice® requirement on the governor only
as it related to pardons and commutations. No similar requirement was imposed on the
govemor's power to restors rights of citizenship.?

if Chapter 914 contained a requirement that before the govemor could grant
rastoration of nghts to any convicted parson the govemer must first do some act or refer
"the matter” to aome board or agency for review and approval, then plaintiffs argument
would be more persuasive, but the Court cannot read something into the statute that is
not there. Chapter 814 does provide a uniforrn way of dealing with applications by
convicted persons, does impose some requirements on the board of parols and the
govamor's responsibility to respond to parole boards recommendations, but it does nat -

' 240.12. Nestoration to rights of citizenship. The governor shall have the
right to grant To any convict, whom he shall think worth thaersof, a
caxtificate of restoration to all his rights of ¢itizenanip. .
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impose rastrictions or preconditions on the gavemor's constitutional prerogative to
restore Aghts of clizenship as he esse At

lowa Codoe saction 661.8 pmvidas autharity to the county atforney to file a petition
for mandamus on behalf of the Stats “when the public interast Is concerned” and State
v Alian, 569 N.W.2d 143 (lowa 1897) confirms that authorlty, However, the public
interest involved wag one the county attorney in that case could clearly arficulate since
the county taxpayers wouid have to bear Increased tax burden #f the town of Mingo did
not have hire a police force but instaad relied only on the county sheriff to provids
protection. While upholding the right to file the mandamus action, howavsr, the court
refused to grant it since the defendant, who was the mayor of Mingo, had no authority to
docide whether to hire a palica force. That duty, as the court pointed out, was a function
of tha city council, so the mandamus actlon was dlsmisssd,

in the case present befors the Court, the plaintif also fails to arficulate what “clear
and established right or duty” the Governor hus the dtty 1o porform, suggesting only thut
the duty is impfied. Clearly, the plaintff does not think the Govsmor's executive order is
appropriate, but a disagreement over tho appropriateness of the ordesr cannat ba the
basie of a mandamus action. Only if was clearly required by chepter B14 to follow the
procedure sot forth thera and he did n&t follow that procedure, would mandamus be
considered a possible course of action.

Ceurts shouid be very reluctant lo issue 3 mandamus unlass the public !ntam?t
sought to be protectad ia clearly defined and present, which it is nat in #his case, and
tha poraoh against whom the o&mmand to perform i sought has a dear duty to perform

a specific act they ars failing or refusing to perform,
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UDGED AND DECREED that Detendants Molion for

1T IS ORDERED, ADJ
#fs Cross-Motion for Summary Judgment is

Summary Judgment is granted and Piaint

misaed.

denled. Plaintiffs Petition for Mandamus Is dis

fo-alisin 10-05.405

TOTAL P.@2



