No. 201PA12-5 TENTH DISTRICT

SUPREME COURT OF NORTH CAROLINA

LR R S R L S S S R S S R S S S S R R S S R R S S R R O S R

MARGARET DICKSON, et al.,
Plaintiffs,
V.
ROBERT RUCHO, et al.,
Defendants.

NORTH CAROLINA STATE From Wake County

CONFERENCE OF BRANCHES OF

THE NAACP, et al., 11 CVS 16896

11 CVS 16940

Plaintiffs, (Consolidated)

V.

THE STATE OF NORTH CAROLINA,
et al.,

N N N N N N N N N N N N N N N N N N N

Defendants.

LR S R R S S R R R O S R R S S S SR R S S R e R S S S R S S R R S S R R R o S R R R S S R R S S S R R S S R R S o S S L O o

PLAINTIFFS-APPELLEES’ MOTION TO DISMISS APPEAL
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Pursuant to Rule 37(a) of the North Carolina Rules of Appellate
Procedure, Plaintiffs-Appellees move to dismiss Legislative Defendants’

appeal for lack of jurisdiction.

STATEMENT OF THE CASE

These suits challenging several state legislative and congressional

districts were filed in November 2011. (R pp 9-24, 32-35). Following multiple



rounds of appeal, and intervening decisions in favor of the plaintiffs in
concurrent and similar North Carolina redistricting cases, the three-judge
panel consisting of Judges Ridgeway, Hinton, and Crosswhite issued a final
order on 12 February 2018. That order entered partial judgment in favor of
Plaintiffs, dismissed some claims as moot, and retained jurisdiction for any
motions for costs and attorneys’ fees and other post-judgment matters.

On 14 March 2018, Defendants Tim Moore, Philip E. Berger, Ralph
Hise, and David Lewis (the “Legislative Defendants”)! filed a notice of appeal
in the trial court. The notice of appeal stated that Legislative Defendants
were appealing “as of right directly to the Supreme Court pursuant to N.C.
Gen. Stat. § 120-2.5.”

On 18 April 2018, Legislative Defendants served the proposed record on
appeal. The parties settled the record on appeal on 1 May 2018. On 8 May
2018, Legislative Defendants filed the record on appeal. Plaintiffs now move

to dismiss the appeal for lack of jurisdiction.

1Legislative Defendants have stated that Senator Hise and Speaker Moore are
automatically substituted as parties in place of Senator Robert Rucho and Speaker
Thom Tillis pursuant to N.C. R. Civ. P. 25(f)(1). (R p 3).



ARGUMENT

I. This Court lacks jurisdiction to decide Legislative Defendants’
appeal.

Legislative Defendants appealed directly to this Court pursuant to a
statute that no longer exists—N.C.G.S. § 120-2.5. Prior to 2016, N.C.G.S.
§ 120-2.5 allowed for “any appeal from a three-judge panel dealing with
apportionment or redistricting pursuant to N.C.G.S. § 1-267.1 [] direct to” the
North Carolina Supreme Court. Pender Cnty. v. Bartlett, 361 N.C. 491, 497,
649 S.E.2d 364, 368 (2007). However, in 2016, the legislature repealed
N.C.G.S. § 120-2.5.

On 16 December 2016, the General Assembly ratified Session Law
2016-125 (“S.L. 1257), which made several changes to the existing State
Board of Elections and State Ethics Commission, restored partisan elections
for North Carolina’s appellate judges and justices, and modified appellate
review of certain cases, among other things. Section 22.(f) of S.L. 125 states:
“G.S. 120-2.5 1s repealed.” This change was effective upon ratification on 16
December 2016 and was still in effect as of 14 March 2018. See S.L. 125, Sec.
26. Thus, Legislative Defendants should have appealed to the Court of
Appeals, rather than this Court.

An appeal to the wrong court is jurisdictional. N.C. R. App. P. 3(d); In

re Albemarle, 300 N.C. 337, 266 S.E.2d 661 (1980). See also Christenbury Eye



Ctr., P.A. v. Medflow, Inc., 783 S.E.2d 264 (N.C. Ct. App. 2016) (dismissing
appeal for lack of jurisdiction when appellant should have appealed to the
Supreme Court instead of the Court of Appeals); Iredell Mem’l Hosp. v. N.C.
Dep’t of Human Res., 103 N.C. App. 637, 406 S.E.2d 304 (1991) (dismissing
appeal for lack of jurisdiction when appellant should have appealed to the
Superior Court instead of the Court of Appeals); Zloop, Inc. v. Parker Poe
Adams & Bernstein, LLP, 2018 NCBC 39, 17 CVS 5480 (N.C. Super. Ct.
2018) (dismissing appeal for lack of jurisdiction when appellant’s notice of
appeal improperly indicated appeal was to the Court of Appeals rather than
the Supreme Court). “It is axiomatic that courts of law must have their
power properly invoked.” Dogwood Dev. & Mgmt. Co., LLC v. White Oak
Transp. Co., 362 N.C. 191, 196, 657 S.E.2d 361, 364 (2008). “The appellant’s
compliance with the jurisdictional rules governing the taking of an appeal is
the linchpin that connects the appellate division with the trial division and
confers upon the appellate court the authority to act in a particular case.” Id.
at 197, 657 S.E.2d at 364 (citing Moore v. Vanderburg, 90 N.C. 10, 10 (1884)).

Where jurisdiction is lacking, dismissal of the appeal is required. Id. at
195-96, 657 S.E.2d at 364. See also In re Me.B., 181 N.C. App. 597, 600, 640
S.E.2d 407, 409 (2007) (“It is well-established that without proper notice of
appeal, the appellate court acquires no jurisdiction and neither the court nor

the parties may waive the jurisdictional requirements even for good cause



shown under Rule 2 of the Rules of Appellate Procedure.”) (internal
quotations and citations omitted). In fact, the Court is precluded from
“acting in any manner other than to dismiss the appeal.” Dogwood, 362 N.C.
at 197, 6567 S.E.2d at 365. “[A] jurisdictional default brings a purported
appeal to an end before it ever begins.” Id. at 198, 657 S.E.2d at 365.

Since Legislative Defendants have appealed to the wrong court, this
Court has no power to act other than to dismiss the appeal.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request the Court
dismiss Legislative Defendants’ appeal for lack of jurisdiction.
Respectfully submitted, this the 11th day of May, 2018.
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