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Plaintiffs respectfully submit this Memorandum of Law in support of their motion, pursuant to Rule 65 of the Federal Rules of Civil Procedure, to preliminarily enjoin N.C. Gen. St. § 163-96 insofar as it imposes an undue burden, under the First and Fourteenth Amendments, on access to the ballot for new or minor parties seeking to have their Presidential candidate on the ballot for the November 7, 2000 election. 

PRELIMINARY STATEMENT
On November 7, 2000, there will be a federal election for President of the United States conducted throughout the 50 states.  In North Carolina, however, unless this Court grants a preliminary injunction, voters in North Carolina will walk into the voting booth on November 7th and be denied the opportunity to vote for Ralph Nader as their choice for the nation’s chief executive officer.  North Carolina has enacted into law one of the nation’s most restrictive sets of ballot access rules for Presidential candidates.  Through a combination of an early filing deadline, an unduly large signature requirement, and improper but required ballot petitioning language, see N.C. Gen. St. § 163-96, the State has prevented Ralph Nader and the Green Party from even competing for the votes of North Carolina citizens.


As of today, Ralph Nader is the highest polling third-party or independent Presidential candidate in the country.  He has a 91 percent name recognition factor with the American public and a higher net favorability rating than either Vice-President Gore or Governor Bush.  At this early date, independent polls already have him garnering 9 percent of the vote in California, the nation’s most populous State.  See The Boston Globe, “The Issues Take Center Stage in Nader Campaign,” at A1 (June 1, 2000).  Despite his evident nationwide popularity, Ralph Nader and his Presidential campaign cannot meet the onerous ballot restrictions imposed by North Carolina.


Plaintiffs in this case are not asking this Court to strike down N.C. Gen. St. § 163-96 for all purposes.  It may well be that, in the context of elections that are state-wide in nature only, the requirements imposed by section 163-96 could pass constitutional muster.  However, in the context of a federal election for President of the United States, the defendants simply cannot justify the high hurdles that have been imposed on minor party candidates.  As the Office of the Attorney General in North Carolina concluded in an earlier opinion letter to the State Board of Elections, “a review of federal case law . . . virtually compels the conclusion that the pertinent portions of GS 163-96 must give way to superceding federal considerations,” and the State’s early filing deadline “simply will not pass constitutional muster.” See Tab 7 at page 2.
 

STATEMENT OF FACTS

A.
Ralph Nader’s Presidential Campaign

On February 21, 2000, Ralph Nader -- a well-known citizen activist, lawyer, author, and organizer -- announced his intention to run for President of the United States.  He is running for the Presidency on a platform that focuses on returning control of the government to the citizenry, as well as diminishing corporate fraud, corporate welfare and other corporate abuses.  He is the prohibitive favorite to win the Green Party’s Presidential nomination.  Upon announcing his candidacy, Nader immediately began building a national campaign staff and organization in all fifty states and the District of Columbia.  In keeping with the candidate’s goals, the campaign is emphasizing active citizen participation and relying heavily (although not exclusively) on volunteers rather than paid political field organizers.  


Nader has mounted a serious third-party candidacy for the Presidency, which is receiving increasing attention from the national media.  He is already the highest polling third party or independent candidate for President in this election cycle, even outpolling Patrick Buchanan, the likely Reform Party nominee.  See The New York Times, “Nader Runs Again, This Time With Feeling,” at A1 (April 15, 2000).  He has a name recognition factor of 91 percent with the American public and has a higher net favorability rating than either Vice-President Gore or Governor Bush.
  He is currently polling nine percent of the Presidential vote in California, the nation’s most populous state.  See The Boston Globe, “The Issues Take Center Stage in Nader Campaign,” at A1 (June 1, 2000). 


Throughout January and February, the national media’s political attention focused almost exclusively on the Democratic and Republican primary races.  It was not until late April and early May that national press coverage of the Nader campaign began to improve dramatically.  On May 7, 2000, Nader appeared on NBC’s Meet the Press.  After that television appearance, telephone calls to Nader campaign headquarters and messages to the campaign website surged.  Of course, that nationwide television appearance, which was early for this election cycle, was nevertheless only 12 days before the petition deadline in North Carolina.


Although North Carolina’s ballot access deadline for Presidential candidates has passed, the national media interest in Nader’s campaign is really just beginning.  On May 24, 2000, all of the national media reported the announcement by the President of the United Auto Workers that his union might endorse Nader rather than Gore.  See, e.g., USA Today, “Autoworkers Union May Endorse Nader,” at A6 (May 24, 2000) (available at 2000 WL 5779111).  Thus, although the Presidential campaign season is just beginning for third-party and independent candidates, the season for qualifying for the ballot is already over as far as North Carolina is concerned.  


Although most states do not have qualifying deadlines for Presidential candidates until at least mid-summer, Nader and the Green Party already have ballot status for the Presidential election in 13 states and the District of Columbia.  Nader expects to qualify for the ballot in at least 45 of the 50 states.  Amato Decl. at ¶ 6 (Tab 7).    


B. 
North Carolina’s Ballot Access Laws

In North Carolina, there are two different methods by which a Presidential candidate like Ralph Nader can attempt to qualify for the ballot.  A candidate can seek to qualify either as an independent Presidential candidate or he can seek to qualify a new political party and become that party’s nominee.  Traditionally, minor party Presidential candidates who attempt to run nationwide will choose the easier of the two routes in each of the 50 states, competing as an independent in some states and under a party label in others.  Winger Decl. at ¶ 10 (Tab 5).    


To qualify as an independent Presidential candidate in North Carolina, a person would have to turn in 98,606 valid signatures to the Board of Elections by June 15, 2000.  See N.C. Gen St. § 163-122(a)(1).  However, the signatures first have to be turned in to each of the 100 local Boards of Elections, who have 15 days to verify the signatures prior to submission to the State Board of Elections.  See N.C. Gen. Stat. § 163-96(b1)(3).  Thus, the effective date for filing as an independent Presidential candidate is June 1, 2000. 


To qualify a new party for the ballot in North Carolina is slightly less onerous, and that is the route that was chosen by Nader.  This route requires presenting 51,324 valid signatures to the State Board of Elections by June 1, 2000.  See N.C. Gen. St. § 163-96(b)(1).  With the 15 day requirement for submission to the local Elections Boards, the effective deadline was May 17, 2000.  Of course, the 51,324 requirement actually understates the total number of signatures that must be collected for ballot access.  Because not all signatures gathered will turn out to be valid ones, a successful petition drive must aim to collect closer to 85,000 raw signatures in order to yield the over 50,000 valid ones.
  Main Decl. at ¶ 17 (Tab 3).  As of May 17, 2000, Ralph Nader and the North Carolina Green Party had not collected the 51,324 valid signatures required for ballot access. 


C.  
How North Carolina’s Presidential Ballot Access Laws Compare To Those Of Other States


In Tab 6, appended at the end of this Brief, plaintiffs have attached a chart summarizing the Presidential ballot access requirements throughout the 50 states and the District of Columbia.  The chart includes, for each state, information both on how a Presidential candidate can acquire ballot status as an independent and on how he can acquire ballot status under a party label.  


As plaintiffs’ expert -- Richard Winger -- explains in his affidavit, the best way to comparatively analyze state ballot access laws is, for each state, to first determine whether it is easier for a candidate to qualify for the ballot as an independent candidate or as a party candidate.  Once that is known, it is reasonable to compare states based on the easiest route that they provide for an independent or third party candidate.  This method of analysis is appropriate because, if a state has, for example, a particularly onerous third party ballot access requirement but a relatively easy independent candidate requirement, the candidate will simply choose the independent route, and the reverse is also true.  


Using this methodology and comparing state by state, it is clear that North Carolina is an outlier both in terms of the number of signatures that it requires and in terms of the early date by which the signatures are required to be submitted.  There is simply no easy route in North Carolina for a Presidential candidate such as Ralph Nader to obtain ballot status.  The only state with an earlier petitioning deadline (for the easier of the two procedures in the state) is New Mexico, which has an April 4, 2000 deadline for registering a new political party.  The signature requirement, however is 0.5 percent of the last vote cast, or a paltry 2,494 signatures.  Thus, the early filing deadline in New Mexico is coupled with a very modest signature requirement.  Moreover, if the early party deadline is missed, a Presidential candidate in New Mexico can qualify as an independent as late as September 12, 2000, after obtaining 3.0 percent of the vote cast in the last election, or 14, 964 signatures. 


Similarly, in terms of the total number of raw signatures required for ballot access, only California exceeds North Carolina’s 51,324 signature requirement.  California requires 149,692 signatures by August 11, 2000 in order to qualify an independent Presidential candidate.  However, given California’s enormous population base, this signature requirement represents only 1 percent of the number of registered voters.  Thus, California’s signature requirement is less onerous than North Carolina’s in terms of both quantity and deadline for signature gathering.  North Carolina’s ballot access requirement for Presidential candidates, whether running as an independent or as a third party candidate, are clearly among the most onerous in the nation.


  D. 
The Experience of Other Minor Parties In North Carolina

Regardless of size of a party or its popularity, it is exceedingly difficult for a grassroots, volunteer petition drive to gather the required number of signatures in North Carolina.  Haugh Decl. at ¶ 8 (Tab 2).  In this Presidential election, two minor parties have qualified for ballot status in North Carolina -- the Libertarian Party and the Reform Party.  However, these parties were able to qualify for the ballot only after spending massive sums of money on professional petition gatherers.  Id. at ¶¶ 6, 8, 10.  The criterion for achieving ballot access in North Carolina is not a modicum of support, instead it is a massive war chest.


The experience of the Libertarian Party is instructive here.  The Libertarian Party achieved ballot status in North Carolina for the 1992, 1996 and 2000 Presidential elections.  Despite having qualified in the two previous Presidential elections, the Libertarian Party nevertheless had to spent over six months during this election cycle gathering the requisite signatures.  Sean Haugh, who coordinated all three petition drives for the Libertarian Party, concluded that “a grassroots, volunteer petition drive cannot gather the required number of signatures” in North Carolina.  Haugh Decl. at ¶ 8 (Tab 2).  


Successful petition drives can only be accomplished in North Carolina through the use of paid, professional signature gatherers.  These signature gatherers are typically paid by the signature, and the market price is very much affected by supply and demand.  Id. at ¶ 11.  During an election year, signature gatherers typically charge approximately $2 to $3 per signature, id. at ¶ 11, which translates into approximately $170,000 to $250,000 for the 85,000 raw signatures needed to qualify here.  Haugh concluded that “it is practically impossible for a newly organized or energized political party to complete such a petition drive in a three-month period and it is nearly impossible for anyone to complete such a drive during an election year without spending more than $100,000.”  Id. at ¶ 5.


E. 
The Election’s Board’s Prior History of Granting Waivers

In recognition of the extraordinary burden placed by North Carolina law on minor party or independent candidates seeking the Presidency, prior to 1996, the North Carolina Board of Elections apparently had a policy of waiving the mid-May statutory filing deadline imposed by N.C. Gen. St. § 163-96 upon request from a presidential candidate.  Although that policy changed in 1996, it is unclear to plaintiffs what circumstance, if any, prompted that change.  There has been no change in either the North Carolina statute or the relevant case law as far as plaintiffs are aware.


In 1988, the New Alliance Party, after collecting about 40,000 of the 70,000 “raw” signatures that it believed it would need to satisfy the petitioning requirement for registering a new political party, asked the Board of Elections to extend the petitioning deadline beyond the May 17 statutory deadline.  See Tab 7 at page 1.  James Wallace, Jr., Assistant Attorney General, provided the Board of Elections with an opinion letter in which he concluded that the State’s petition deadlines were “unreasonably early” and “foster no significant state interest.”  Id. at p. 2.  The opinion letter concluded that, even taking into account the presumption of constitutionality for state statutes, the federal case law “virtually compels the conclusion that the pertinent portions of GS 163-96 must give way to superceding federal considerations.”  Id.  


Both in 1988 and 1992, the Board of Elections apparently agreed with the assessment of the Attorney General’s Office.  In addition to granting a waiver in 1988, the Board of Elections in September of 1991 stated in response to a letter inquiry that it would continue to follow the recommendation of Assistant Attorney General Wallace until the Attorney General’s Office advised the Board that is no longer sound.   Tab 8 at page 1.  As it turned out, however, no political party in 1992 requested an extension.  Id. at pages 3-4.  


The Board of Elections no longer follows this policy.  When Ralph Nader applied to the Elections Board this year for an extension of the deadline, the request was denied by the Board at a hearing held on May 18, 2000.  

ARGUMENT
PLAINTIFFS ARE ENTITLED TO A PRELIMINARY INJUNCTION DIRECTING THAT THE PRESIDENTIAL AND VICE-PRESIDENTIAL NOMINEES OF THE GREEN PARTY BE PLACED ON THE BALLOT FOR THE NOVEMBER 7, 2000 ELECTION. 

In order to obtain a preliminary injunction, the Fourth Circuit applies the four part “hardship balancing” test articulated in Blackwelder Furniture Co. v. Seilig Mfg. Co., 550 F.2d 189, 195 (4th Cir. 1977).  See Direx Israel, Ltd. v. Breakthrough Medical Corp., 952 F.2d 802, 8111 (4th Cir. 1992) (contrasting “likelihood of success” test with “hardship balancing” test).  The factors to be considered under the “hardship balancing” test include: “(1) the likelihood of irreparable harm to the plaintiff if the preliminary injunction is denied, (2) the likelihood of harm to the defendant if the requested relief is granted, (3) the likelihood that the plaintiff will succeed on the merits, and (4) the public interest.”  Direx Israel, 952 F.2d at 812.  The balancing of harms between plaintiff and defendant must be conducted first, as that balance “fixes the degree of proof required for establishing the likelihood of success by the plaintiff.”  Id. at 817.  


Under the “hardship balancing” approach, if the balance of the harms “tips decidedly” in favor of the plaintiff, “a preliminary injunction will be granted if ‘the plaintiff has raised questions going to the merits so serious, substantial, difficult and doubtful, as to make them fair ground for litigation and thus for more deliberate investigation.’”  Id. at 812-13 (quoting Rum Creek Coal Sales, Inc. v. Caperton, 926 F.2d 353, 359 (4th Cir. 1991)).  When balancing hardships, it is well-established that a violation of First Amendment rights constitutes per se irreparable injury.  Elrod v. Burns, 427 U.S. 347, 373 (1976); Johnson v. Bergland, 586 F.2d 993, 995 (4th Cir. 1978).  See also Republican Party of North Carolina v. Hunt, 841 F.Supp. 722, 727-29 (E.D.N.C. 1994) (balancing harms in challenge to state election procedures), aff’d per curiam, 27 F.3d 563 (4th Cir. 1994) (unpublished decision available on Westlaw at 1994 WL 265955).  


Because plaintiffs can show that the rules keeping Ralph Nader and the Green Party off the ballot in North Carolina will cause irreparable harm to their First Amendment rights, and because the remedy sought will cause little if any harm to defendants, plaintiffs bear only the minimal burden of demonstrating that their arguments on the merits raise serious and substantial questions of law.  In this case, however, plaintiffs can satisfy the even higher standard of demonstrating a probability of success on the merits.  Thus, this Court should issue a preliminary injunction enjoining N.C. Gen. St. § 163-96 and directing that the Presidential and Vice-Presidential nominees of the Green Party be placed on the ballot for the November 7, 2000 election. 
I.  
THE BALANCE OF HARMS TIPS OVERWHELMINGLY IN FAVOR OF PLAINTIFFS -- NADER AND GREEN PARTY SUPPORTERS WILL SUFFER DEVASTATING HARM IF VOTERS IN NORTH CAROLINA CANNOT EXERCISE THEIR FIRST AMENDMENT RIGHT TO SUPPORT THE CANDIDATE OF THEIR CHOICE AT THE BALLOT. 

On November 7, 2000, voters throughout the United States will cast their votes for President.  However, unless this Court intervenes now, North Carolina voters who support Ralph Nader will be denied the opportunity to vote for the candidate of their choice.  Likewise, Ralph Nader and the Green Party will be denied the opportunity to compete for votes in the nation’s tenth most populous State.  Additionally, voters outside of North Carolina who support Ralph Nader and the Green Party will have their votes effectively diluted by defendants’ actions.  The harm that will be suffered by Ralph Nader, the Green Party, and their supporters is quintessentially “irreparable harm.”  No monetary damages, no retroactive relief, no settlement will make any difference.  In short, nothing that happens after November 7, 2000 can give voters back their choice.  It is no surprise, then, that infringement upon plaintiffs’ right to vote has long been held to give rise to irreparable harm of the sort necessitating injunctive relief.  See Gray v. Sanders, 372 U.S. 368 (1968); Rockefeller v. Powers, 78 F.3d 44 (2d Cir. 1996); Republican Party of North Carolina v. Hunt, 841 F.Supp. 722 (E.D.N.C. 1994), aff’d per curiam, 27 F.3d 563 (4th Cir. 1994) (unpublished appellate decision available on Westlaw at 1994 WL 265955). 


In addition to the undeniable First Amendment harms plaintiffs will suffer, defendants’ refusal to allow the Green Party to compete for votes in North Carolina will also prejudice the Green Party’s ability to receive federal matching funds for its current and future presidential campaigns.  Ralph Nader has pledged that he will participate in the voluntary public funding program established for Presidential candidates under the Federal Election Campaign Act (FECA).  Under this voluntary federal program, major party candidates, in exchange for agreeing to limit their campaign expenditures, are eligible to receive $67.56 million from the government to fund their presidential campaigns.  Minor party candidates, however, are entitled to lesser amounts of public funding, based on the party’s vote totals in the last preceding federal presidential election.  Thus, the nominee of the Reform Party is eligible this year to receive $13.2 million in public funding, based on Ross Perot’s showing in the 1996 election.  


The Green Party will be eligible to receive federal funds only if its nominee receives at least five percent of the nationwide Presidential vote on November 7, 2000.  26 U.S.C. § 9004(a)(3).  Once that threshold is crossed, the Party receives reimbursement, post-election in direct proportion to the vote total of the candidate.  Id.  Then for the 2004 federal election, the Green Party nominee will be automatically eligible for federal funds.  Of course, if Nader and the Green Party are prohibited by North Carolina from even being on the ballot, they will receive a lower percentage of the nationwide vote by virtue of this exclusion, and their ability to reach the five percent threshold will likewise have been reduced.  North Carolina’s unduly restrictive ballot access laws, in the context of a federal election for President, operate to frustrate this national scheme, which explicitly pegs a candidate’s level of federal public funding to the percentage of the vote received in a nationwide election. 


In contrast to the very real harm that will be suffered by plaintiffs if the Green Party is denied ballot access, the State will not be harmed in the slightest if the Green Party is permitted on the ballot.  Obviously, the State has no particular interest in denying its citizens the right to vote for Ralph Nader or the Green Party.  At most, we suspect, the State will point to generalized interests in preventing ballot confusion, insuring that candidates have a modicum of support, and upholding the integrity of elections.  To merely state these platitudes, however, does not establish any real harm.  The truth of the matter is that, throughout most of the rest of the United States, Ralph Nader and the Green Party will be permitted on the ballot without any resulting ballot confusion.  The worst that can happen to the defendants is that North Carolina citizens are given an opportunity to vote for a candidate that no one in the State supports.  Not only is this unlikely, but it would hardly be a tragedy.  The balance of harms analysis tips overwhelmingly in favor of plaintiffs.

II. 
PLAINTIFFS’ FIRST AMENDMENT ARGUMENTS ARE BOTH “SERIOUS” AND “SUBSTANTIAL.”  INDEED, THEY ARE LIKELY TO SUCCEED ON THE MERITS.   

This case can be decided based on a direct application of a controlling Supreme Court precedent — Anderson v. Celebrezze, 460 U.S. 780 (1983).  In 1980, John Anderson, running as an independent candidate for President of the United States, challenged Ohio’s requirement that he submit a statement of candidacy and nominating petitions in March in order to appear on the general election ballot in November.  The Supreme Court held that Ohio’s early filing deadline placed an unconstitutional burden on the voting and association rights of Anderson’s supporters.  The Supreme Court’s reasoning and holdings in Anderson control the result in this case.  


There are three lessons that Anderson teaches, all of which are directly relevant to the present case.  First, petition deadlines which are prior to the time when the major parties are holding their conventions and adopting their nominees and platforms are unlikely to withstand constitutional scrutiny.  Second, state ballot access restrictions which may be constitutional when applied to candidates for statewide political office, may nevertheless be unconstitutional when applied to candidates running for President of the United States.  Third, minor party candidates play an important, constitutionally-protected role in federal political contests that is unrelated to the candidate’s likelihood of success on election day.


The Supreme Court in Anderson made it clear that petition deadlines that are prior to the time when the major parties have held their conventions and adopted their nominees and platforms are unlikely to withstand constitutional scrutiny.  The Court pointed out that, in national political campaigns “the candidates and the issues simply do not remain static over time.”  Id. at 790.  Ohio’s early filing deadline prevented Anderson and other candidates from entering the political race and creating new political coalitions during this fluid political time:  “At this point developments in campaigns for the major-party nominations have only begun, and the major parties will not adopt their nominees and platforms for another five months. Candidates and supporters within the major parties thus have the political advantage of continued flexibility . . .”  Id. at 790-91 (emphasis added).  “If the State’s filing deadline were later in the year, a newly-emergent independent candidate could serve as the focal point for a grouping of Ohio voters who decide . . . that they are dissatisfied with the choices within the two major parties.”  Id. at 791.  “‘Since the principal policies of the major parties change to some extent from year to year, and since the identity of the likely party nominees may not be known until shortly before the election this disaffected ‘group’ will rarely if ever be a cohesive or identifiable group until a few months before the election.’”  Id. at 791 (quoting Williams v. Rhodes, 393 U.S. 23, 33 1968).  Thus, Anderson makes it clear that petition deadlines which are prior to the time when the major parties hold their nominating conventions and adopt their platforms are unlikely to withstand constitutional scrutiny.
  Accord Bloomquist v. Thomson, 739 F.2d 525, 528-29 (10th Cir. 1984).  


Second, Anderson recognized that state ballot access restrictions which may be wholly justifiable in the context of elections for statewide political office, may nevertheless be unconstitutional when applied in the context of ballot access for independent and third-party candidates for President of the United States.  “[I]n the context of a Presidential election, state-imposed restrictions implicate a uniquely important national interest.”  Id. at 794-95.  The Court noted that “the State has a less important interest in regulating Presidential elections than statewide or local elections,” id. at 795, and that the challenged filing deadline “places a significant state-imposed restriction on a nationwide electoral process.”  Id. at 795.  Accord Wood v. Meadows, 207 F.3d 708, 711 n.1 (4th Cir. 2000); New Alliance Party v. North Carolina State Board of Elections, 697 F.Supp. 904, 907 (E.D.N.C. 1988).   


Third, Anderson recognized the unique and important role that third party and independent candidates traditionally have played in American politics.  “[S]everal important third-party candidacies in American history were launched after the two major parties staked out their positions and selected their nominees at national conventions during the summer.”  Id. at 791-92.  The value of these third-party candidacies does not depend on the likelihood that the party’s particular candidate will meet with electoral success; rather the First Amendment right stems from the candidate’s ability to infuse the campaign with new issues and ideas.  “Historically political figures outside the two major parties have been fertile sources of new ideas and new programs; many of their challenges to the status quo have in time made their way into the political mainstream.  In short, the primary values protected by the First Amendment -- ‘a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open’ -- are served when election campaigns are not monopolized by the existing political parties.”  Id. at 794 (citations omitted).  See also Social Workers Party v. Hechler, 890 F.2d 1303, 1310 (4th Cir. 1989) (striking down requirement that those who sign nominating petitions for minority candidates declare their desire to vote for such candidates, and noting that “[t]he possibility of having new candidates with unusual and creative political philosophies is greatly reduced”) (quoting Anderson v. Mills, 664 F.2d 600, 609 (6th Cir. 1981)).  


Thus, despite the fact that John Anderson in the end polled less than 7 percent of the Presidential vote, the Supreme Court made it abundantly clear that the First Amendment protects his constitutional right to be on the ballot and the rights of citizens to vote for him.  Early filing deadlines and other restrictions that act to frustrate such choices must be struck down.  There is no legally relevant way to distinguish John Anderson’s 1980 candidacy for President from Ralph Nader’s candidacy this year.

In Cromer v. State of South Carolina, 917 F.2d 819, 823 (4th Cir. 1990), the Fourth Circuit did opine that states have a “heightened interest in regulating the formation of new parties having the potential not possessed by independent candidacies for long-term party control of state government.”  However, that statement has no applicability here, since North Carolina by statute has chosen to make it easier, rather than more difficult, for minor parties to get on the ballot than for independent candidates.  Nader chose to seek the Presidency in North Carolina under the minor party ballot access rules precisely because they were the less restrictive set of rules.  See Stuber Decl. at ¶ 8 (Tab 4).  Surely the State cannot argue that it has an important interest in being more restrictive towards minor parties when, as a factual matter, it has chosen to be less restrictive toward them.    North Carolina’s ballot access rules, which are among the most restrictive in the nation, are unconstitutional as applied to independent or third-party Presidential candidates.    


A. 
North Carolina’s Ballot Access Rules Pose An Undue Burden On Plaintiffs’ First And Fourteenth Amendment Rights.  

The Supreme Court in Anderson established the test for determining whether a State’s ballot access requirements place an unconstitutional “undue burden” on First Amendment rights. The Court eschewed a “litmus-paper” test for separating valid from invalid restrictions and devised a three-step balancing test.  First, a reviewing court “must consider the character and the magnitude of the asserted injury to the rights protected by the First and Fourteenth Amendments.”  Anderson, 460 U.S. at 789.  Second, the court must “identify and evaluate the precise interests put forward by the state as justification for the burden imposed by its rule.”  Id.  Third, and finally, the reviewing court must “determine the legitimacy and strength of each of those interests,” while also considering “the extent to which those interests make it necessary to burden the plaintiff’s rights.”  Id.  See also New Alliance Party, 697 F.Supp. at 906 (applying Anderson balancing test).  An application of the Anderson balancing test demonstrates that North Carolina’s ballot access scheme, as applied to federal Presidential candidates, places an undue burden on candidates who are not affiliated with the major political parties.



1. 
The Burdens On Ballot Access For Independent and Third Party Presidential Candidates In North Carolina Are Substantial, Especially When Compared With Those Imposed By Other States. 


In deciding whether a state’s burdens on ballot access are undue, the Supreme Court naturally looks to the practices of other states.  Anderson, 460 U.S. at 795 n.20, Storer v. Brown, 415 U.S. 724, 739 (1974), Jenness v. Fortsen, 403 U.S. 431, 442 (1971).  There can be no reasonable dispute that North Carolina has one of the most, indeed probably the most, burdensome ballot access requirements in the nation for independent or third-party Presidential candidates.  


In most states, there are two routes that a minor party candidate, such as Ralph Nader, can take to get on the ballot for a Presidential election.  The candidate can either opt to try to get on the ballot as an independent candidate for President, or he can try to get ballot status for his political party and then run as the party’s chosen nominee.  In many states, the requirements for ballot access as an independent candidate are the same as the requirements for gaining ballot access for a new political party.  In states where there is a difference between the two requirements, sometimes it is easier to qualify as an independent and sometimes it is easier to qualify a new political party.  Traditionally, minor party presidential candidates who attempt to qualify for the ballot throughout the country will choose to compete as an independent in some states and under a party label in other states, depending solely on which route is easier in each of the 50 states.
  Winger Decl. at ¶ 10 (Tab 5).


In North Carolina, it is slightly less onerous to get ballot access for a new political party than it is to get ballot access for an independent Presidential candidacy.  To gain ballot status as an independent Presidential candidate requires collecting 98,606 signatures by June 1, 2000, while ballot access for a new political party requires 51,324 signatures by May 17, 2000.  Thus, in North Carolina, Ralph Nader has opted to collect petition signatures to gain ballot status for the Green Party.  In other states, Ralph Nader has opted to collect petition signatures to gain ballot status as an independent candidate for President.  This mirrors the strategy chosen by John Anderson in 1980, where he ran as an independent candidate in Ohio (whose requirements were challenged in Anderson v. Celebrezze), but qualified in North Carolina under the banner of the “Independent Party,” which he formed solely for the purpose of competing in that election.  


In order to assess accurately the relative difficulty of a state’s Presidential ballot access requirements, it is appropriate to first determine which of the two methods of ballot access is easiest in any given state.  States can then be compared on the basis of the most commonly-used procedure within each state, regardless of whether the candidate qualifies as an independent or minor party candidate.
  Under this measure, or indeed under any measure, North Carolina has one of the most restrictive sets of ballot access rules for Presidential candidates in the nation. 


For the 2000 Presidential election, the only state with an earlier petition deadline (for the easier of the two procedures in the state) is New Mexico, which has an April 4, 2000 deadline for registering a new political party.  Winger Decl. at ¶ 12 (Tab 5).  The signature requirement, however is 0.5 percent of the last vote cast, or a paltry 2,494 signatures.  (Tab 6).  Thus, the early filing deadline is coupled with a very modest signature requirement.  Moreover, if the early party deadline is missed, a Presidential candidate can qualify as an independent as late as September 12, 2000, after obtaining 3.0 percent of the vote cast in the last election, or 14, 964 signatures.  Id.  The New Mexico petition deadline has never been challenged in court.  Winger Decl. at ¶ 12.


Similarly, in terms of the total number of raw signatures required for ballot access, only California exceeds North Carolina’s 51,324 signature requirement.  Winger Decl. at ¶ 14.  California requires 149,692 signatures by August 11, 2000 in order to qualify as an independent Presidential candidate.  Id. at pages 6-7.  However, given California’s enormous population base, this represents only 1 percent of the number of registered voters.  Id. at page 7.  Thus, California’s signature requirement is less onerous than North Carolina’s in terms of both quantity and deadline for signature gathering. 


North Carolina’s ballot access requirement for Presidential candidates, whether running as an independent or as a third party candidate, are among the most onerous in the nation.
   As the Court noted in Anderson, even prior to the Supreme Court litigation on petition deadlines, two-thirds of the states and the District of Columbia had signature gathering deadlines in August or September.  Anderson, 460 U.S. at 795 n.20.  See also Cromer v. State of South Carolina, 917 F.2d 819, 825 (4th Cir. 1990) (“most states seem to have fixed on 75 to 90 days as a reasonable period”).  As of today, 33 states and the District of Columbia have petitioning deadlines in August or September, and the median quantity of signatures required for ballot access is 0.33 percent of all registered voters.  Winger Decl. at ¶ 14 (Tab 5).  Thus, North Carolina combines the worst of both worlds -- a very high raw number of signatures required and a very early filing deadline.  When combined, these two requirements place an undue burden on independent and third party candidates seeking to run for President.     


North Carolina has essentially turned a process that is supposed to weed out frivolous candidates into a process that weeds out candidates who cannot afford to pay the $100,000 - $200,000 admission fee.  As the experience of the Libertarian and Reform parties demonstrates, the only way for a minor party to qualify for the ballot in North Carolina is to hire professional signature gatherers.
   These signature-gatherers typically charge in the range of $2 to $3 per signature during the height of the election season.  See Haugh Decl. at ¶ 11 (Tab 2); Stuber Decl. at ¶16 (Tab 4).  Thus, it would cost a candidate in North Carolina between $170,000 and $250,000 to obtain the approximately 85,000 raw signatures required for ballot access.  As the Libertarian Party discovered, it is fruitless for a minor party to spend all of its money, year after year, simply qualifying for the ballot, and then have no resources left to actually promote its candidates to the people.  Haugh Decl. at ¶ 20.  If every state in the nation had North Carolina’s onerous petitioning requirements, an independent or minor party Presidential candidate would have to spend $8 million to $12 million in scarce funds just to qualify for the ballot.  This is before purchasing a single campaign commercial, bumper sticker, or leaflet.  This is not what ballot access laws or Presidential campaigns are supposed to be about.  The First Amendment is ill-served if persons seeking federal office cannot even mount a soapbox as official candidates without spending hundreds of thousands of dollars in an individual state.       



2. 
The Mandatory Ballot Petitioning Language Also Presents An Unjustified And Undue Burden On Political Parties Seeking Ballot Access. 

Plaintiffs also challenge the mandatory ballot petitioning language, which requires that petitions for ballot status for a “new” political party state the following: 

THE UNDERSIGNED REGISTERED VOTERS IN ________ COUNTY HEREBY PETITION FOR THE FORMATION OF A NEW POLITICAL PARTY TO BE NAMED ________ AND WHOSE STATE CHAIRMAN IS ________, RESIDING AT ________ AND WHO CAN BE REACHED BY TELEPHONE AT ________.  THE SIGNERS OF THIS PETITION INTEND TO ORGANIZE A NEW POLITICAL PARTY TO PARTICIPATE IN THE NEXT SUCCEEDING GENERAL ELECTION.

See N.C. Gen. St. § 163-96(b).  


This language is unconstitutional because it erroneously implies that those who wish to support the creation of a new political party in North Carolina will be expected to themselves “organize” the new political party.  As the Fourth Circuit recognized in a previous challenge to this North Carolina ballot petitioning language, the State has “no legitimate interest in requiring signers to commit to being organizers.”  McLaughlin v. North Carolina Board of Elections, 65 F.3d 1215, 1226 (4th Cir. 1995).  “[T]he relevant question for purposes of ballot access can only be whether members of the public want to have the opportunity to vote for a candidate of a particular party.”  Id. at 1226-27.


In McLaughlin, although the Fourth Circuit was clearly very troubled by this misleading ballot petitioning language, the Court nevertheless declined to find the language unconstitutional because the plaintiffs “did not proffer any evidence that the challenged aspects of the mandated petition language actually hampered their petition drive in even the slightest degree.”  Id. at 1227 n.12.  In this case, however, the affidavits of Douglas Stuber and Sean Haugh demonstrate that the petition drives are being hampered  and that numerous people in North Carolina are being misled by the petition language that the State requires for new party ballot access.  


According to Douglas Stuber, “the state-required ballot language is another significant impediment to collecting signatures.  In the collecting of over 2,000 signatures personally, almost 15 percent of the people I ask to sign decline based on the wording of the petition.  Potential signers have asked me to explain whether this language meant they were actually joining the Green Party or whether it would require them to vote for the Green Party candidate.  The phrase that throws people off is the part that states that the signers of the petition ‘intend to organize a new political party.’  The potential signers approved of the democracy-building idea of more choices and thought the public should have the opportunity to vote for a candidate from our party, but were scared away by the demanding obligations suggested by the language required by state law.  In addition, because I often have to take time to explain the petition language, it often takes me longer to get the signature, adding to the burden of collecting signatures.”  Stuber Decl. at ¶ 27 (Tab 4).


Likewise, Sean Haugh has stated, “In my own experience in circulating petitions, I have found that it is time-consuming to have to explain to people that the language on the petition does not in fact mean what it appears to say.  This time-consuming distraction of trying to explain away false language in the petition cuts down on the number of people that can be approached while petitioning.  In my experience, some people will accept my assurance that they can sign the petition without any further obligation, but others are explicitly unwilling to sign the petition based on my representation that the language does not really mean what it appears to say.  Although not everyone who refuses to sign the petition will give a reason for their refusal, it is clear to me that a significant number of non-signers have been influenced by the misleading language contained in the petition.”  Haugh Decl. at ¶ 16 (Tab 2).  


The experiences recounted by these petition circulators amply demonstrates that the erroneous information contained in the mandated ballot language has affected the signature-gathering process.  Obviously the State has no interest in having false and misleading language in its ballot petitions.    



3.  
The State Has No Interest That Can Remotely Justify The Severe Burdens Imposed.
 
 Because it is clear that North Carolina’s restrictions on minor parties are “severe,” the challenged regulations are subject to “strict scrutiny.”  See Wood, 207 F.3d at 714 (“If  the burden is severe, then we must strictly scrutinize both the state’s interests and the means utilized to achieve those interests, to ensure that the state’s requirements are ‘narrowly drawn to advance a state interest of compelling importance’”).  However, even if the Court were to apply a simple balancing test, it is clear that defendants cannot come forward with any interest that would remotely justify the significant burdens that they have imposed on Presidential candidates seeking ballot access.  See New Alliance Party of Alabama v. Hand, 933 F.2d 1568, 1576 (11th Cir. 1991) (although burdens imposed on minor parties seeking non-presidential ballot access were “not insurmountable” and did not “freeze the political status quo,” they were nevertheless unconstitutional because “less drastic means” were available to achieve the state’s ends).


The traditional government interests put forward by states in support of ballot access restrictions include allowing sufficient time for voters to learn about the candidates, administrative convenience, and avoiding ballot confusion.  None of these interests justify the significant hurdles that North Carolina has placed in the path of independent and minor party candidates who wish to run for President of the United States.  As the Supreme Court has made clear, “the State has a less important interest in regulating Presidential elections than statewide or local elections.”  Anderson, 460 U.S. at 795. 


One of the most common justifications for early filing deadlines, voter education, see Anderson, 460 U.S. at 795, Cromer v. South Carolina, 917 F.2d 819, 825 (4th Cir. 1990), has no weight here.  During a Presidential election, candidates and races receive substantial publicity, giving voters ample opportunity to familiarize themselves with their options.  In addition, it is unlikely that North Carolina voters even realize they should be paying attention to third party candidacies this early.  Finally, the validity of this interest is undermined “by the State’s willingness to place major-party nominees on the November ballot” even though they are not named until August and “even if they never campaigned in” North Carolina.  Anderson, 460 U.S. at 798.  Most states have decided that 90 days or less is ample time for the public to become adequately educated about their choices, see Cromer, 917 F.2d at 825 (citing the practices in other states to strike down South Carolina’s early declaration requirement), and there is nothing unique about North Carolina that justifies harsher deadlines.  


Nor can the deadlines be justified by the State’s need for administrative convenience.  The State cannot even begin to prepare the Presidential election ballots until the major party Presidential and Vice-Presidential candidates are chosen in late July and August.  And, the State’s own requirement that the local boards of election verify all signatures gathered within two weeks of submission demonstrates that the administrative work involved in verifying petition signatures can be done quickly and efficiently.  The requirement that petitions be filed by May 17 is governed by legislative fiat, not administrative necessity.  


The issue of ballot confusion is also a non-starter for the State.  North Carolina has had only a handful of third party and independent presidential candidates on the ballot in the last two presidential elections.  See E. Joshua Rosenkranz, Voter Choice ‘96, page 69 (1996). There is certainly no evidence to support the belief that North Carolina voters would somehow be confused if they were able to select from among six to seven presidential candidates, which is the norm throughout the country.  Id. at 69.  What will be confusing to voters, especially those who want to support Nader’s candidacy, is the prospect of entering the voting booth, looking for his name, and not finding it.  


While the State has an interest in requiring a candidate to demonstrate a modicum of support, a filing deadline that precedes the major party primaries actually disserves that goal.  It is during and immediately after the major party primaries that third-party and independent candidacies are likely to gather support.  “When the primary campaigns are far in the future and the election itself is even more remote the obstacles facing an independent candidate’s organizing efforts are compounded.  Volunteers are more difficult to recruit and retain, media publicity and campaign contributions are more difficult to secure, and voters are less interested in the campaign.”  Anderson, 460 U.S.  at 792.  Moreover, the unusually high number of signatures required in North Carolina for ballot access goes well beyond what other states consider the necessary level for demonstrating a modicum of support.  See Winger Decl. at ¶ 14 (median signature requirement is 0.33 percent of registered voters).  


The defendants will be unable to bear their burden of demonstrating that the onerous burdens imposed by North Carolina on ballot access for Third Party and independent candidates for President is justified by any sufficiently weighty state interests.  Although plaintiffs need only demonstrate that they are raising “serious” and “substantial” questions concerning the violation of their First Amendment rights, it is clear that they have also established a likelihood of success on the merits of their claim.  


B. 
The Board of Elections’ Own Previous Actions Demonstrate That The First Amendment Issues Raised Here Are, At A Minimum, Both “Serious” And “Substantial.  


The “serious” and “substantial” nature of plaintiffs’ undue burden claim is also demonstrated by defendants’ own prior willingness to grant voluntary exemptions from the burdens imposed by N.C. Gen. Stat. § 163-96.  In 1988, the New Alliance Party, after collecting about 40,000 of the 70,000 “raw” signatures that it believed it would need to satisfy the petitioning requirement for registering a new political party, asked the Board of Elections to extend the petitioning deadline beyond the May 17 statutory deadline.   See Tab 7 at page 1.  James Wallace, Jr., Assistant Attorney General, provided the Board of Elections with an opinion letter in which he concluded that the State’s petition deadlines were “unreasonably early” and “foster no significant state interest.”  Id. at page 2.  The opinion letter concluded that, even taking into account the presumption of constitutionality for state statutes, the federal case law “virtually compels the conclusion that the pertinent portions of GS 163-96 must give way to superceding federal considerations.”  Id.  


Both in 1988 and 1992, the Board of Elections apparently agreed with the assessment of the Attorney General’s Office.  In addition to granting a waiver in 1988, the Board of Elections in September of 1991 stated in response to a letter inquiry that it would continue to follow the recommendation of Assistant Attorney General Wallace until the Attorney General’s Office advises the Board that is no longer sound.  Tab 8 at page 1.  As it turned out, however, no political party in 1992 requested an extension.  Tab 8 at pages 3-4.  In 1996, although the Attorney General’s Office had not modified its earlier 1988 decision, the Board of Elections nevertheless changed its official position and declined to grant any additional extensions.    


Despite the Board of Election’s change of heart in 1996, it is apparent from its prior voluntary actions that the constitutional validity of section 163-96 is open to serious question.  Section 163-96 has not changed in any relevant respect from the time of the Attorney General’s 1988 opinion and the Board’s waiver of the statutory deadline.  The defendants’ own prior actions, standing alone, demonstrate that the question of the constitutional validity of section 163-96 presents, at the very least, a “serious” and “substantial” legal question.

CONCLUSION

Plaintiffs have presented a “serious” and “substantial” claim that N.C. Gen. Stat. § 163-96 places an unconstitutional undue burden on their First Amendment and Equal Protection rights.  Because the balance of the harms analysis tips decidedly in favor of plaintiffs, this Court should grant a preliminary injunction against enforcement of N.C. Gen. Stat. § 163-96 and order defendants to place the Green Party’s Presidential candidate on the North Carolina ballot for the November 2000 general election.  

Dated:  June 7, 2000  
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� Nader was drafted by the Green Party to run for President in 1996.  Although he did not seek to raise money or campaign that year and was not even filed as an official FEC candidate or on the ballot in the majority of states,  his name recognition alone caused him to receive approximately one percent of the nationwide vote.  The New York Times, “Nader Runs Again, This Time With Feeling,” at A1 (April 15, 2000).  


�  For this election cycle, the Libertarian Party collected 77,658 signatures, of which 51,769 were deemed valid.  Haugh Decl. at ¶ 7 (Tab 2). 


� Additionally, mere numbers and dates do not tell the whole story, since North Carolina has hurdles that are particular to it.  For example, many of the states with high signature requirements also have large urban areas with substantial amounts of public space where people gather, like parks and sidewalks.  Although North Carolina’s population has grown substantially in recent years and it has become more urban, its urban centers are more suburban in nature -- they are sprawling and have few public spaces where people gather.  Main Decl. at ¶ 19 (Tab 3).  The North Carolina State Fair, the Post Office, and most private shopping centers ban petitioners.  Haugh Decl. at ¶ 17 (Tab 3).  The other types of places that are good for petitioning -- beaches, festivals, and parks -- tend to be less active in the early spring or active only on weekends, which significantly limits the time available for collecting signatures.  Main Decl. at ¶ 19 (Tab 3).  Additionally, North Carolina’s early deadline tends to prevent students, who are among the most active volunteers in Nader’s campaign, from playing a significant role in North Carolina since many students are in school studying for exams in the weeks leading up to the May 17 deadline.  Stuber Decl. at 21 (Tab 4).  Indeed, North Carolina law’s early date and incredibly high signature requirement together have a chilling effect on the entire ballot access drive.  Volunteers and organizers sense that their efforts are nearly hopeless.  Their enthusiasm and commitment to the drive is dampened, particularly when compared with volunteers in other states, because of the enormity of the task imposed by state law.  Main Decl. at ¶ 21 (Tab 3).


� Additionally, in discussing the political science literature, the Supreme Court cited with approval the work of Professor Alexander Bickel, who “perceptively observed” that American third parties typically consist of a group of people who form a new political party after having failed to exert influence within one of the major parties.  Anderson, 460 U.S. at 805.  “States in which there is an early qualifying date tend to force such groups to create minor parties without first attempting to influence the course taken by a major one.  For a dissident group is put to the choice of foregoing major-party primary and other prenomination activity by organizing separately early on in an election year, or losing all opportunity for action as a third party later.” Id. (quoting A. Bickel, Reform and Continuity (1971)).  


� It is of no legal significance that Anderson was decided in the context of an independent bid for the presidency, rather than a third-party candidacy.  Throughout the Anderson decision, the Court used inclusive language to describe its reasoning and holdings.  See, e.g.,Anderson, 460 U.S. at 805 (“The same analysis, of course, is applicable to a ‘dissident group’ that coalesces around an independent candidate rather than attempting to form a new political party”); id. at 793 (“burden that falls unequally on new or small political parties or on independent candidates impinges, by its very nature, on associational choices protected by the First Amendment”); id. at 793 n. 16 (“the interests of minor parties and independent candidates are not well represented in state legislatures”).  





� For example, in 1992, Ross Perot ran as an independent candidate for President in 41 states and the District of Columbia, while he ran under ad hoc party labels in nine states, such as the “No Party Party” in New York, the “Americans for Perot Party” in Connecticut, and the “Perot for President Party” in Rhode Island.  


� For example, it is irrelevant that Utah requires 2,000 signatures by February 15, 2000 in order to qualify a new political party for ballot status, since an independent candidate for President can qualify for the ballot in Utah by obtaining 1,000 signatures by August 24, 2000.  See Tab 6 at page 2 & n.19.  Similarly, it is irrelevant that Alabama requires 39,535 signatures by July 3, 2000 to register a new political party, since an independent Presidential candidate can get on the ballot by gathering 5,000 signatures by August 31, 2000.  Id. at page 1.


� The fact that the Libertarian Party and Reform Party, after herculean efforts, have both qualified for ballot status does not detract from the Green Party’s argument.  As both the Supreme Court and the Fourth Circuit have observed, the ability of some parties to surmount the high hurdles imposed by a state cannot be determinative.  See Anderson, 460 U.S. at 792 n.12 (upholding Anderson’s ballot access challenge despite noting that five other individuals did qualify as independent candidates in Ohio); Anderson v. Morris, 636 F.2d 55, 57 n.5 (4th Cir. 1980) (upholding Anderson’s challenge despite noting that a Libertarian candidate had qualified for the ballot).  See also Haugh Decl. at ¶ 5 (“Only through constantly repeating this process has the Libertarian Party of North Carolina developed the advanced strategies and experience described herein that allow our party to maintain ballot access”).


� Although we are not yet in possession of the full set of facts concerning the petitioning drive conducted by the Reform Party, we believe that they used paid petition circulators and spent in excess of $100,000 on their effort to qualify for the ballot.  See Haugh Decl. at ¶ 6 (Tab 2).  





