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Amici submit this brief to respond to the assertion by the Defendants and by

amici curiae Former Colorado Governors Bill Ritter, Bill Owens, Roy Romer, and

Richard Lamm (the “Former Governors”) that Plaintiffs’ claims under the



Education Clause of the Colorado Constitution pose a nonjusticiable “political
question,” which precludes the courts from exercising their ordinary responsibility
to adjudicate disputes and interpret the law. Although Defendants and the Former
Governors cast their argument as relying upon the “separation of powers,” they
fundamentally misapprehend what separation of powers requires in state
constitutional systems, like Colorado’s, that provide for the protection of
affirmative rights, including the right to a thorough and uniform system of public
education. Far from requiring judicial silence, separation of powers principles
demand that the judicial branch ensure that the legislative and executive branches
fulfill their constitutional duties. To conclude otherwise eliminates a vital check
against the violation of constitutional rights by the political branches — a concern
that is heightened where, as here, the right at issue impacts politically powerless

and vulnerable populations.



PRELIMINARY STATEMENT

As this Court already recognized in this very lawsuit, it is the responsibility
of the judicial branch to determine whether the legislative and executive branches
have met their duty to provide a thorough and uniform system of public education
to Colorado’s children. Defendants and the Former Governors seek to reopen this
holding, arguing that resolving Plaintiffs’ claims is outside the scope of the judicial
power and constitutes a “political question.” Amici agree with Plaintiffs that this
argument is belied by constitutional text, binding precedent, and the law of the
case. See Pl. Br. 17-35. Amici submit this brief to emphasize that Defendants and
the Former Governors also fundamentally misapprehend the proper role of the
judicial branch in a constitutional system, like Colorado’s, that provides for the
protection of affirmative rights.

When state constitutions create affirmative rights and impose affirmative
duties on the political branches in areas such as education, it is not only appropriate
but necessary for courts to assess whether the executive and legislative branches
are meeting their constitutional obligations, including providing required funding.
This is particularly so where, as here, the constitutional right protects children —
including low-income and special needs students and English language learners — a

population ill-equipped to assert its rights in the political sphere.



The fact that this analysis implicates policy decisions does not transform
Plaintiffs’ claims into a “political question;” to the contrary, as has been
recognized by this and countless other courts and scholars, interpreting the scope
of Colorado’s right to a “thorough and uniform” system of public education,
developing standards to guide in this evaluation, and ultimately determining
whether the political branches are meeting their constitutional duties falls squarely
within the traditional scope of judicial power. To refuse to exercise this power
would be to strip the Colorado Constitution’s Education Clause of any meaning.

Thus, while Defendants and the Former Governors are correct that this
lawsuit implicates the separation of powers, they misconstrue how: separation of
powers demands that this Court affirm its power to adjudicate constitutional

disputes and protect constitutional rights by finding this case to be justiciable.



ARGUMENT

l. Separation of Powers Necessitates Adjudication of Plaintiffs’
Constitutional Claims, Which Fall Squarely Within the Traditional
Judicial Role.

The separation of powers among three coequal branches of government is
codified in Colorado’s Constitution and fundamental to Colorado’s constitutional
structure. See Colo. Const. art. 11 (“[N]o person or collection of persons charged
with the exercise of powers properly belonging to one . . . department[] shall
exercise any power properly belonging to either of the others, except as in this
constitution expressly directed or permitted.”). This structure reflects a system of
“checks and balances,” where each branch of government “cooperate[s] with and
complement[s]” the others while being supreme in its own domain. Smith v.
Miller, 384 P.2d 738, 741 (Colo. 1963) (internal quotation marks omitted).

As this Court has explained, the separation of powers imposes upon the
judiciary not only “a proscription against interfering with the executive or
legislative branches,” but also “a duty to perform its constitutional and statutory
obligations with complete independence.” Pena v. Dist. Court of Second Judicial
Dist. in and for City and County of Denver, 681 P.2d 953, 956 (Colo. 1984).
Recognizing this duty, this Court held — in this very lawsuit — that because the

Colorado Constitution provides for a “constitutional mandate that the General

Assembly provide a ‘thorough and uniform’ system of public education,” it “is the



responsibility of the judiciary” to determine whether this mandate has been
fulfilled and that accordingly, Plaintiffs’ lawsuit asserting that Defendants have
failed to meet their duties under the Education Clause is justiciable. Lobato I, 218
P.3d at 363; Colo. Const. art. 1X, § 2.

Defendants and the Former Governors object to this holding, arguing that
the Colorado Constitution dictates that the judicial branch abstain from
adjudicating Plaintiffs’ claims altogether because they constitute a “political
question,” such that resolving Plaintiffs’ claims would violate the separation of
powers. This argument, which suggests that the Court cannot hear Plaintiffs’
claims without “disrespecting the legislative and executive branches of
government,” Def. Opening Br. 11, and that “judicial intervention in this realm
Impedes the executive policy-making process,” Former Gov. Br. 3, fundamentally
misapprehends the role of the judicial branch in Colorado’s constitutional system
and reflects a dangerous call for the judicial branch to abdicate its responsibility to
adjudicate constitutional questions.

“It is incumbent upon each department to assert and exercise all its powers
whenever public necessity requires it to do so; otherwise, it is recreant to the trust
reposed in it by the people.” Smith, 384 P.2d at 741 (internal quotation marks
omitted). Here, because it is the role of the judicial branch to say what the law is

and to ensure that the political branches follow the law and the Constitution,



separation of powers not only permits but requires that the judicial branch
adjudicate Plaintiffs’ claims that Defendants have violated their rights under the
Education Clause.

A. The Judicial Branch Has a Duty to Adjudicate Plaintiffs’ Claims.

It is well established that the role of the judicial branch is to interpret the
law, including determining whether the political branches are complying with their
constitutional duties. As this Court has explained, “interpretation of the
constitution” is “a function at the very core of the judicial role,” Colorado Gen.
Assembly v. Lamm, 704 P.2d 1371, 1379 (Colo. 1985), and “the judiciary is the
final arbiter of what the laws and the constitutions provide,” Board of County
Comm’rs v. Vail Assocs., 19 P.3d 1263, 1272 (Colo. 2001); see also Washington
County Bd. of Equalization v. Petron Dev. Co., 109 P.3d 146, 149 (Colo. 2005)
(“Only the judicial branch holds the ultimate authority to construe the
constitution’s meaning.”); cf. Marbury v. Madison, 5 U.S. 137, 177 (1803) (“It is
emphatically the province and duty of the judicial department to say what the law
1s.”); Washakie County Sch. Dist. No. One v. Herschler, 606 P.2d 310, 318 (Wyo.
1980) (“Declaring the validity of statutes in relation to the constitution is a power
vested in the courts as one of the checks and balances contemplated by the division
of government into three departments legislative, executive and judicial ever since

first enunciated in Marbury v. Madison . . ..”).



Where, as here, the Constitution creates an affirmative right — and imposes
concordant duties — it falls within the core of the judicial role to determine whether
the political branches have met the requirements of the Constitution. The fact that
this evaluation may require assessing funding decisions made by the political
branches does not change this analysis. As the Connecticut Supreme Court
explained, “[jJust as the legislature has a constitutional duty to fulfill its affirmative
obligation to the children who attend the state’s public elementary and secondary
schools, so the judiciary has a constitutional duty to review whether the legislature
has fulfilled its obligation.” Connecticut Coalition for Justice in Educ. Funding,
Inc. v. Rell, 990 A.2d 206, 220 (Conn. 2010) (internal quotation marks omitted).
Undertaking this analysis requires assessing a series of legal and factual questions,
a common task for courts and one that falls well within the traditional judicial role.

For example, to assess Plaintiffs’ claims on the merits, a court must first
interpret the Colorado Constitution’s Education Clause, including determining
what rights and duties it creates and developing doctrine and standards for
assessing whether its requirements have been met — all legal questions that plainly
fall within the capacity of the judiciary to evaluate. As the Kentucky Supreme
Court explained in interpreting its own constitution’s education clause, “[t]he
judiciary has the ultimate power, and the duty, to apply, interpret, define, [and]

construe all words, phrases, sentences and sections of the Kentucky Constitution as
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necessitated by the controversies before it.” Rose v. Council for Better Educ., Inc.,
790 S.W.2d 186, 209 (Ky. 1989); see also James E. Ryan, A Constitutional Right
to Preschool?, 94 Cal. L. Rev. 49, 85 (2006) (arguing that “constitutional language
requires interpretation and implementation, including language in state
constitutions that creates an affirmative right to education”).

Nor is it the case that no standards can be devised. As Plaintiffs point out, in
Lobato | this Court outlined how to evaluate whether the Education Clause’s
mandate has been satisfied, explaining that “the General Assembly’s own laws and
pronouncements, as well as other courts’ interpretations of similar state education
clauses, can assist the court in assessing whether the General Assembly has
adequately implemented the ‘thorough and uniform’ mandate of the education
clause.” Lobato I, 218 P.3d at 372 (citing Lujan v. Colorado State Bd. of Educ.,
649 P.2d 1005, 1025 (Colo. 1982)). On remand, the trial court applied these
instructions, concluding that “a basic measure of the constitutionality of the public
school finance system is whether it is rationally related to providing funding
sufficient to permit school districts to meet the mandates of the educational
accountability system and provide an education that results in student achievement
of the performance outcomes set by state law and regulation.” Findings, p.12,

11(B), 1 14." These standards give specific content to the broad provisions of the

! “Findings” refers to the trial court’s December 9, 2011 Findings of Fact.
11



Education Clause, no differently than how courts ordinarily interpret and develop
standards for broadly-worded constitutional provisions. As the Wyoming Supreme
Court observed, “One need only examine the litany of case law, state and federal,
interpreting the broad language of such constitutional provisions as the due process
and equal protection provisions and establishing standards on which to invoke the
rights enshrined in those fundamental laws to reject the disingenuousness of the
‘absence-of-standards’ rationale. If one were to take seriously this rationale, a
huge portion of judicial constitutional review would be without basis.” State v.
Campbell County Sch. Dist., 32 P.3d 325, 335-36 (Wyo. 2001).

It is also fully within the judicial role to order relief in the event that a court
finds that Defendants failed to meet their constitutional obligations under the
Education Clause, as the trial court did in this lawsuit. Courts enjoy “broad
discretion to formulate the terms of injunctive relief when equity so requires.”
Colorado Springs Bd. of Realtors, Inc. v. State, 780 P.2d 494, 498 (Colo. 1989);
see also State v. Campbell County Sch. Dist., 32 P.3d at 333 (“When [political
process] defects lead to continued constitutional violations [of affirmative rights],
judicial action is entirely consistent with separation of powers principles and the
judicial role.”). Indeed, this Court laid out a road map for ordering just such relief
in this case, in the event the trial court found that Defendants had violated the

Education Clause. See Lobato I, 218 P.3d at 375 (“If the court finds that the

12



current system of public finance is irrational, then the court must provide the
legislature with an appropriate period of time to change the funding system so as to
bring the system in compliance with the Colorado Constitution.”).

The fact that the relief ordered may be difficult or complex is no basis to
find this dispute non-justiciable. “[T]he idea that the judiciary may be precluded
from constitutional adjudication because the issue is ‘too complex’ is
fundamentally antithetical to constitutionalism itself. If one accepts judicial review
as a means to defend the constitution against violations by the other departments,
particularly the legislature, one must accept that the complexity of the issue
presented is irrelevant to the propriety of judicial review.” Michael D. Blanchard,
The New Judicial Federalism, 60 U. Pitt. L. Rev. 231, 267 (1998) (discussing state
constitutions) (internal quotation marks omitted).

Recognizing these principles, “the wvast majority of jurisdictions
‘overwhelmingly’ have concluded that claims that their legislatures have not
fulfilled their constitutional responsibilities under their education clauses are
justiciable.” Connecticut Coalition for Justice in Educ. Funding, Inc., 990 A.2d at
226 n.24; see, e.g., Neeley v. West Orange—Cove Consol. Indep. Sch. Dist., 176
S.W.3d 746, 780-81 (Tex. 2005) (“Like the majority of these states, we conclude
that the separation of powers does not preclude the judiciary from determining

whether the Legislature has met its constitutional obligation to the people to
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provide for public education.”); Columbia Falls Elementary Sch. Dist. No. 6 v.
State, 109 P.3d 257, 261 (Mont. 2005) (“As the final guardian and protector of the
right to education, it is incumbent upon the court to assure that the system enacted
by the Legislature enforces, protects and fulfills the right.”); Leandro v. State, 488
S.E.2d 249, 254 (N.C. 1997) (“[I]t is the duty of this Court to address plaintiff-
parties’ constitutional challenge to the state’s public education system.”); DeRolph
v. State, 677 N.E.2d 733, 737 (Ohio 1997) (“We will not dodge our responsibility
by asserting that this case involves a nonjusticiable political question. To do so is
unthinkable.”); Campbell County Sch. Dist. v. State, 907 P.2d 1238, 1264 (Wyo.
1995) (“Constitutional provisions imposing an affirmative mandatory duty upon
the legislature are judicially enforceable in protecting individual rights, such as
educational rights.”).

Numerous scholars have likewise concluded that “positive rights, like their
negative rights counterparts, invite judicial interpretation.” Jeffrey Omar Usman,
Good Enough for Government Work: The Interpretation of Positive Constitutional
Rights in State Constitutions, 73 Alb. L. Rev. 1459, 1519 (2010); see, e.g.,
Blanchard, supra, at 268 (“[Q]Juestions of the constitutional adequacy or equality
of education finance strongly implicate a delicate balance between the judicial and
legislative spheres. But the complexity of distinguishing between spheres of

power is not an appropriate grounds for conceding authority altogether.”); Jonathan
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Feldman, Separation of Powers and Judicial Review of Positive Rights Claims, 24
Rutgers L.J. 1057, 1099 (1993) (“[C]ourts which take these constitutions
[providing for affirmative rights] seriously are merely enforcing the
constitutionally-ordained priorities.”).  Simply put, when a state constitution
provides for an affirmative right, “[t]he legislature can choose the means to carry
out a constitutional goal, but it cannot claim to meet its constitutional duty if the
means chosen evade, undermine, or fail to carry out the prescribed end.” Helen
Hershkoff, Welfare Devolution and State Constitutions, 67 Fordham L. Rev. 1403,
1414 (1999).

Finally, the justiciability of Plaintiffs’ suit is further supported by the
principles of broad access to the courts embodied in the Colorado Constitution —
much broader than the access provided in the federal courts. As this Court already
recognized, “important differences exist between federal and state constitutional
law on judicial power and the separation of powers,” making the “mechanical[]”
application of federal standards regarding justiciability inappropriate. Lobato I,

218 P.3d at 369-70.> Colorado courts in fact differ profoundly from federal courts

2 Thus, while as Plaintiffs persuasively show in their brief, this case meets the
federal requirements for justiciability most famously articulated in Baker v. Carr,
369 U.S. 186 (1962), this Court also “should not assume one common analysis in
the face of legal differences that are truly constitutional — that is to say,
‘constitutive’ of government — and for which state courts take on responsibilities
that federal courts decline.” Hans A. Linde, The State and the Federal Courts in
Governance: Vive La Différence!, 46 Wm. & Mary L. Rev. 1273, 1273 (2005); see
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In the broader scope of their power and jurisdiction. See, e.g., Colo. Const. art. VI,
8 3 (stating that the Colorado Supreme Court shall give advisory opinions “when
required by the governor, the senate, or the house of representatives”); Colo.
Const. art. VI, 8 9 (Colorado district courts are courts of general jurisdiction); City
of Greenwood Vill. v. Petitioners for Proposed City of Centennial, 3 P.3d 427, 437
nn.7-8 (Colo. 2000) (Colorado courts do not adopt federal standing requirement
that injury be “concrete and particularized” and “actual or imminent, not
conjectural or hypothetical”); see also Lobato I, 218 P.3d at 370 (discussing
distinctions between federal and state courts). Colorado’s Bill of Rights likewise
codifies “a procedural right to a judicial remedy” whenever “a substantive right . . .
accrues under Colorado law.” Allison v. Industrial Claim Appeals Office of State
of Colo., 884 P.2d 1113, 1119 (Colo. 1994); see Colo. Const. art. Il, 8 6 (“Courts
of justice shall be open to every person, and a speedy remedy afforded for every
injury to person, property, or character.”). Thus, Colorado’s constitutional

structure provides courts with even broader power and jurisdiction than that which

also Kellas v. Dep’t of Corr., 145 P.3d 139, 143 (Or. 2006) (“[W]e cannot import
federal law regarding justiciability into our analysis of the Oregon Constitution and
rely on it to fabricate constitutional barriers to litigation with no support in either
the text or history of Oregon’s charter of government.”); Helen Hershkoff, State
Courts and the “Passive Virtues”: Rethinking the Judicial Function, 114 Harv. L.
Rev. 1833, 1940 (2001) (“[S]tate courts, because of their differing institutional and
normative position, should not conform their rules of access to those that have
developed under Article 111.”).
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exists in the federal system, making them particularly well-suited to adjudicate
Plaintiffs’ claims.

Under these circumstances, the judicial branch has not only the authority but
also the responsibility to adjudicate Plaintiffs’ claims, and this Court should
reaffirm its prior decision that Plaintiffs’ lawsuit is justiciable.

B. Adjudicating Plaintiffs’ Claims is Respectful of the Political
Branches.

Defendants and the Former Governors further suggest that this suit raises a
non-justiciable “political question” because adjudicating Plaintiffs’ claims would
be disrespectful of the political branches and the political process. See Def. Br. 11-
12, 22-25; Former Gov. Br. 9-10. Of course, “simply because the case has a
connection to the political sphere [is not] an independent basis for characterizing
an issue as a political question.” Office of the Governor v. Select Comm. of
Inquiry, 858 A.2d 709, 729 (Conn. 2004) (internal quotation marks omitted). Nor
can the mere fact of legislative recalcitrance in fulfilling constitutional duties
transform a justiciable claim into a political question. As this Court has explained,
there is a fundamental difference between “reviewing controversies concerning
policy choices and value determinations that are constitutionally committed for
resolution to the legislative or executive branch,” and determining whether the
State’s policy decisions “were properly within its discretion” as limited by its

statutory and constitutional duties. Busse v. City of Golden, 73 P.3d 660, 664

17



(Colo. 2003). While the judiciary “must refrain from reviewing” the former, it is
well within its powers to review the latter, “which does not require formulating . . .
legislative policy or developing standards not legal in nature.” Id.

Here, Defendants and the Former Governors seek to treat Plaintiffs’ right to
a thorough and uniform system of education as purely a matter of politics and
policy. But this argument effectively reads the Education Clause’s mandatory
language, that “[t]he general assembly shall, as soon as practicable, provide for the
establishment and maintenance of a thorough and uniform system of free public
schools throughout the state,” out of the Constitution. Colo. Const. art. IX, § 2
(emphasis added); see also People v. Dist. Court, Second Judicial Dist., 713 P.2d
918, 921 (Colo. 1986) (use of the word “shall” “usually deemed to involve a
mandatory connotation”); Usman, supra, at 1520 (warning that “[t]o treat positive
rights provisions as . . . matters purely of politics despite their constitutionalization,
Is to effectively read these provisions out of state constitutions or at least to
eliminate the role of a tripartite system of checks and balances with regard to these
constitutional rights”). The Constitution’s requirement that Colorado’s school
system be “thorough and uniform” further demonstrates its mandatory nature. As
the Texas Supreme Court held in evaluating its own Education Clause, which
mandates that the Legislature “make suitable provision for the support and

maintenance of an efficient system of public free schools,” Tex. Const. art. vii, 8 1,
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“[1]f the framers had intended the Legislature’s discretion to be absolute, they need
not have mandated that the public education system be efficient and suitable; they
could instead have provided only that the Legislature provide whatever public
education it deemed appropriate.” Neeley, 176 S.W.3d at 778. As in Texas, the
Colorado Constitution’s requirement that the school system be thorough and
uniform sets a standard of attainment for the Legislature. It is firmly within the
judicial role to interpret and apply that standard to the facts of this case, including
determining whether the Legislature’s educational funding scheme meets its
responsibilities under the Constitution.

Nor is this a case where the text of the Constitution reserves the power to
determine compliance with the Education Clause with another branch of
government. Cf. Sheff v. O’Neill, 678 A.2d 1267, 1275 (Conn. 1986) (“In the
absence of such a textual reservation . . . it is the role and the duty of the judiciary
to determine whether the legislature has fulfilled its affirmative obligations within
constitutional principles.”). Nowhere in the text of the Education Clause does the
Constitution suggest that the legislative or executive branches are to determine
their own compliance with the mandate to provide a thorough and uniform public
school system. In contrast, other provisions of the Colorado Constitution provide
for just such textual delegations. See, e.g., Colo. Const. art. v, § 10 (“Each house

shall . . . judge the election and qualification of its members.”). Had the
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constitutional framers intended to delegate to the legislative or executive branches
the authority to determine compliance with the Education Clause, they could have
used similar language. See Connecticut Coalition for Justice in Educ. Funding,
Inc., 990 A.2d at 221 (constitutional drafters “could have used more restrictive
language[] had they wished to avert completely the potential involvement of the
judiciary in [the Education Clause’s] enforcement and implementation, regardless
of the propriety of those legislative acts”).

Thus, as this Court previously recognized in this very lawsuit, the decision
by the people to commit the State to provide a “thorough and uniform” public
education system is not mere verbal surplusage: it imposes affirmative duties on
the political branches to ensure adequate education funding to Colorado’s schools.
The Education Clause thus transforms educational adequacy from an “aspirational
goal[]” to “a part of the constitutional fabric and a nondiscretionary feature of the
legal order.” Helen Hershkoff, Positive Rights and State Constitutions, 112 Harv.
L. Rev. 1131, 1156 (1999). As a result, “[a] shortfall in enforcement may not
simply be remitted to politics; it instead implicates the judiciary in a collaborative
process of elaborating the constitutional mandate.” Id.

This conclusion is dispositive: the judiciary does not “encroach into the
legislative field of policy making” when it enforces non-discretionary duties

imposed by the Constitution on the political branches; to the contrary, “the
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judiciary has the constitutional duty to declare unconstitutional that which
transgresses the state constitution.” Campbell County Sch. Dist. v. State, 907 P.2d
at 1264. Indeed, this Court has “decided numerous other cases that have raised
issues of whether legislative actions violated statutory or constitutional provisions,
and we have not held that the nature of such questions automatically renders them
nonjusticiable political questions.” Colorado Common Cause v. Bledsoe, 810 P.2d
201, 206 (Colo. 1991).

Courts around the country have come to exactly this conclusion in the
context of education funding suits, explaining that “[w]e see nothing in the
plaintiffs’ claim of unconstitutionality . . . that would, if we were to undertake to
decide it or if it were found to be meritorious, involve the courts in expressing a
lack of due respect for coordinate branches of government. . . . Performing such a
task simply exemplifies the fundamental judicial burden of determining whether a
statute meets constitutional standards.” Connecticut Coalition for Justice in Educ.
Funding, Inc., 990 A.2d at 225 (quoting Seymour v. Region One Bd. of Educ., 803
A.2d 318, 326 (Conn. 2002)). These courts have recognized that the “duty [to
interpret and apply the Constitution] must be exercised even when such action
serves as a check on the activities of another branch of government or when the
court’s view of the constitution is contrary to that of other branches, or even that of

the public.” Rose, 790 S.W.2d at 209; see also McCleary v. State, 269 P.3d 227,
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246 (Wash. 2012) (describing the judicial branch’s duty to interpret the Education
Avrticle “even when that interpretation serves as a check on the activities of another
branch or is contrary to the view of the constitution taken by another branch”)
(quoting Seattle Sch. Dist. No. 1 of King County v. State, 585 P.2d 71, 83-84
(Wash. 1978)); Washakie County School Dist. No. One, 606 P.2d at 319 (“Though
the supreme court has the duty to give great deference to legislative
pronouncements and to uphold constitutionality when possible, it is the court’s
equally imperative duty to declare a legislative enactment invalid if it transgresses
the state constitution.”).

Indeed, to refuse to hear this case out of concern for disagreement with the
political branches would itself undermine separation of powers, as this Court has
repeatedly recognized:

[W]hen legislative action exceeds the boundaries of the

authority delegated by the Constitution, and transgresses

a sacred right guaranteed to a citizen, final decision as to

the invalidity of such action must rest exclusively with

the courts. It cannot be forgotten that ours is a

government of laws and not of men, and that the judicial

department has imposed upon it the solemn duty to

interpret the laws in the last resort. However delicate that

duty may be, we are not at liberty to surrender, or to

ignore, or to waive it.
In re Legislative Reapportionment, 374 P.2d 66, 68 (Colo. 1962) (quoting Asbury
Park Press, Inc. v. Woolley, 161 A.2d 705, 710 (N.J. 1960)). As the Kansas

Supreme Court explained, “To avoid deciding the case because of ‘legislative
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discretion,” ‘legislative function,” etc. would be a denigration of our own
constitutional duty. To allow [the Executive or Legislature] to decide whether its
actions are constitutional is literally unthinkable.” Montoy v. State of Kansas, 112
P.3d 923, 930 (Kan. 2005) (quoting Lake View Sch. Dist. No. 25 v. Huckabee, 91
S.W.3d 472, 485 (Ark. 2002)). To do otherwise would allow “the other branches
of government . . . to interpret the constitution for us. That would be an abject
abdication of our role in the American system of government.” Idaho Sch. for
Equal Educ. Opportunity v. Evans, 850 P.2d 724, 734 (ldaho 1993); see also
Edgewood Ind. Sch. Dist. v. Kirby, 777 SW.2d 391, 394 (Tex. 1989) (“If the
system is not ‘efficient’ or not ‘suitable,” the legislature has not discharged its
constitutional duty and it is our duty to say so.”).

Defendants and the Former Governors thus fundamentally misapprehend the
role of the courts — and the role of the political branches — in Colorado’s
constitutional system. The judicial branch has not only the authority but the
responsibility to interpret and apply the Education Clause — including holding the
political branches accountable for any failure to meet their constitutional duties.

I1.  Judicial Oversight is Particularly Important Where, As Here, the
Constitutional Right at Issue Protects Populations Unable to Protect
Themselves Through the Political Process.

While these principles of justiciability are applicable to any challenge under

the Colorado Constitution, the judicial branch’s duty to adjudicate Plaintiffs’
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claims is especially strong here. Plaintiffs’ claims involve rights that impact
students who are too young to participate and protect their interests through the
political process, including particularly vulnerable populations such as low-income
and special needs students and English language learners. Because the Education
Clause protects populations than cannot protect their own interests through the
political process, deference to the political branches is particularly inappropriate,
and the judicial branch should exercise its duty to adjudicate Plaintiffs’ claims and
find this case justiciable.

It is beyond dispute that “[t]he Judiciary has the duty of implementing the
constitutional safeguards that protect individual rights,” a duty that “cannot be
shirked.” Trop v. Dulles, 356 U.S. 86, 103-04 (1958); see also Sigman v. Seafood
Ltd. P’ship I, 817 P.2d 527, 533 (Colo. 1991) (“[I]f a right does accrue under the
law, the courts will be available to effectuate such right.”) (internal quotation
marks omitted). And while the judicial branch must always be vigilant in ensuring
that the political branches abide by their constitutional duties, this responsibility is
especially strong when the right at issue impacts vulnerable and politically
marginalized populations. See United States v. Carolene Prods., 304 U.S. 144,
152 n.4 (1938) (suggesting a “more searching judicial inquiry” is necessary when
“prejudice against discrete and insular minorities . . . tends seriously to curtail the

operation of those political processes ordinarily to be relied upon to protect
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minorities”). As former U.S. Supreme Court Justice Lewis Powell explained when
delivering the Harlan Fiske Stone lecture at Columbia Law School thirty years ago,
“there are certain groups that cannot participate effectively in the political process.
And the political process therefore cannot be trusted to protect these groups in the
way it protects most of us.” Lewis F. Powell, Jr., Carolene Products Revisited, 82
Colum. L. Rev. 1087, 1088 (1982). The right to a thorough and uniform system of
public education is exactly the kind of constitutional right that requires judicial
vigilance, “because of the tendency of majority politics to leave behind the
voiceless. Children growing up with grossly inadequate educational opportunities
are exactly those citizens whom courts must protect.” Julia A. Simon-Kerr &
Robynn K. Sturm, Justiciability and the Role of Courts in Adequacy Litigation, 6
Stan. J. Civ. Rts. & Civ. Liberties 83, 121 (2010). Thus, when “our elected
representatives in fact are not representing the interests of those whom the system
presupposes they are,” it is a core duty of the judicial branch to step in to remedy
this “malfunction.” John Hart Ely, Democracy and Distrust 103 (1980).

This lawsuit implicates vulnerable populations in a number of ways. As an
initial matter, because children cannot vote and lack access to the legislature, they
are ill-equipped to seek protection through the political sphere. Thus, investing in
education “requires present voters to sacrifice in order to increase the returns

enjoyed by a future generation.” Lynn A. Stout, Some Thoughts on Poverty and
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Failure in the Market for Children’s Human Capital, 81 Geo. L.J. 1945, 1956
(1993). Absent “perfect altruism” among voters, it is unlikely that government
officials will sufficiently invest in education, because “that future generation lacks
voting power at the time the decision to invest must be made.” 1d. at 1956-57.

Even more significantly, however, it is those children who are most likely to
be harmed by weak educational opportunities — including the poor, children with
special needs, and English language learners — who are least likely to enjoy
political clout, and most likely to suffer from “the danger of legislative
indifference.” Usman, supra, at 1521-22. Recognizing this fact, “the courts have
taken a role in ensuring that political processes do not operate to deprive politically
powerless groups of children of the educational services to which they are entitled
under state constitutions and state laws.” Scott R. Bauries, State Constitutional
Design and Education Reform, 40 J.L. & Educ. 1, 13 (2011). Because of the
vulnerable populations at issue, it is particularly important that this Court fulfill its
duty to interpret and apply the Education Clause — and to do so precisely because it
implicates the actions of political branches that may not be responsive to the needs
of those whose interests the Constitution was designed to protect.

This need for judicial action is borne out in Colorado’s own experience: as
the trial court found, Colorado’s history of education funding has been “irrational,”

leaving school districts without “the funds necessary to fulfill the mandates of the
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standards-based system” adopted by the Legislature itself. Findings, p.40, V, {1 1-
2. For example, with respect to English language learners, the trial court found
that State funding “bears no relationship to the cost of meeting the standards and
requirements mandated by the State.” Findings, p.95, XIV(D), {1 10. Among other
deficiencies, funding under the Colorado English Language Proficiency Act
(ELPA) is only available for a student’s first two years in the state, even though
four to seven years of instruction is necessary for acquisition of full proficiency.
Findings, p.95, XIV(D), 1 6.

Likewise, on numerous achievement measures, Colorado has fallen behind.
Approximately 400,000 of Colorado’s students, nearly half of the entire
population, fall below proficiency on Colorado Student Assessment Program
(CSAP) tests. Findings, p.55, VIII(A), 12. This failure hits underserved
populations particularly hard: Colorado has an approximately 30% achievement
gap, one of the worst in the country. Findings, p.55, VIII(A), § 2; p.56, VIII(B),
2. Colorado’s education funding failures thus demonstrate just how politically
powerless the state’s children are, further establishing the importance of judicial
oversight in protecting their constitutional rights.

The stakes, moreover, are profoundly high. As this Court has “recognize[d]
unequivocally,” public education “plays a vital role in our free society. It can be a

major factor in an individual’s chances for economic and social success as well as
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a unique influence on a child’s development as a good citizen and on his future
participation in political and community life.” Lujan v. Colorado State Bd. of
Educ., 649 P.2d 1005, 1017 (Colo. 1982). Indeed, the “American people have
always regarded education and [the] acquisition of knowledge as matters of
supreme importance,” Meyer v. Nebraska, 262 U.S. 390, 400 (1923), recognizing
“the public schools as a most vital civic institution for the preservation of a
democratic system of government,” School Dist. of Abington Tp., Pa. v. Schempp,
374 U.S. 203, 230 (1963) (Brennan, J., concurring). And the denial of judicial
review can itself weaken the political branches’ respect for the mandates of the
Education Clause and encourage continued violations of their duty to provide a
thorough and uniform education to all of Colorado’s children. “[G]uaranteeing
these rights without the prospect of enforcement would result in degrading the
efficacy of rights in the public consciousness,” setting the precedent for ignoring
the Constitution. Usman, supra, at 1531-32 (internal quotation marks omitted).

In providing for an affirmative right to a thorough and uniform system of
education, the framers of Colorado’s Constitution sought to protect children from
the vicissitudes of legislative action and inaction — a decision that Colorado’s
education funding experience demonstrates is urgently necessary. Far from

intruding on the political spheres, adjudicating Plaintiffs’ claims falls within the
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core of the judicial role, to protect the constitutional rights of vulnerable
populations.

CONCLUSION

For the foregoing reasons, amici urge this Court to reaffirm its earlier ruling

that Plaintiffs’ action is justiciable.
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