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September 24, 2003

The Bonorable P. James Sensenbrenner, JIr.
Chairman

Comminee on the Judiciary

U.S. House of Representauves
Washington, DC 20515

Dear Mr. Chairman:

This lester presents the views of the Department of Justice on ELR. 2620, the "Trafficking
Victims Protection Reauthosization Act of 2003.” We support reanthorization of this important
program, which is zimed at strengthening our efforts to combat traficking in persons. However,
we have several concerns about the bill, panicularly the way it would alter the current statutory
standard for cenifying trafficking viclims as eligible 1o receive benefits and services, the need for
confidentiality provisions in T visa applications, and a now private right of action provision. In
addition, we recommend adding the new wrafficking crimes as RICO predicates and providing for
the death penalty in human trafficking cases where the death of a victim results.

Subsection 3(a): Border Interdiction

Subsection 3(a) would amend section 106 of the Trafficking Victims Protection Act of
2000 ("TVPA"), Pub. L. 106-386, Div. A, 1o require the President to make grants to
non-governmental organizations ("NGOs") to fund training for wafficking survivers who, in am,
would “cducate and train border guards aad officials, and other jocal 1aw enforcement officials. .
.." Specifically, this subscction would establish grants to monitor "the implementation of border
interdiction programs, including helping in the identification of such victims ... ."

While we support training border and local officials in the identification of vrafficking
victims, we believe that subsection 3(a) is unnecessary and would potentially undermine the
ability of Federol law enforcement 10 conduct border intcrdiction. We would therefore urge
striking this subsection from the bill. Border security and intelligence gatheting are Federal law
enforcement functions. The TVPA mandated training for border officials and other Federal law
enforcement officers on the identification of and assistance to rafficking victims, and the U.S.
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Government carties it out.! WHile NGOs have an important role 10 play in helping wnfficking
victims, it remains nonetheless the purview of Federal Jaw enforcement, while carrying out their

law enforcement dutics, 10 identify victims at the horder.

In addition, we do not believe that monitoring border intesdiction programs is the most
effective use of Federal funding, Becauseitisnot always clear who at the border is a "wafficking
victim.” as 8 victim must be destined for an exploitative Jabor or commercial sexual situation In
order to have been “trafficked,” the money appropriated for interdiction programs would be betler
spent enhancing our official border control efforts and increasing our ability to investigate and

prosecule human trafficking.

The provision does not clarify to what extent NGOs would monitor these programs of
what authority NGOs would have 1o attempt to influcnce these programs. The lack of specificity
makes it unclear as to how these functions would implicate the cxercise of Federal law
enforcement authority by civilians and/or Jocal Jaw enforcement officials. Additionally, it is oot
clear whether gining will be provided to such organizations, and whether principles such as
agency law and vicarious liability will apply to any functions performed by such organizations of
Jocal 1aw enforcement.

We note that use of the term “yransit shejter” implics that the victims arc passing through
the United States temporarily and will be retuming to their countries of origin. This has not been
the U.S. Government’s experience with the majority of trafficking victims who have been
identified. Most of them choose O ACCESS immigration relicf avajlable under the TVPA, rather

than selforepatriation.

If Congress chooses 1o proceed with this provision despitc our opposition, e Suggest
amending the section on border interdiction by inserting (in the bill, following the first
cccurrence of the word “interdiction” in the first sentence) ', including”, thereby authorizing
support Lo NGO prograrms, while not stricty limiting such programs solely to NGOs.

Subsection 3(a) also would "ensure that any program established under (his subsection
provides the opportunily for any wafficking victim who is freed to retum 1o his or her previous
residence il the victim so chooses.” tecing immediate returm could undermins Jaw
enforcement needs, which often will require the presence of the victim in the country as 3
material witness or for other puzposes. In the event the Committee retains this subsection, We
urge that it contain a mechanism to ensure that the interests of law enforcement be protecied in
any provision for the retum of trafficking victims 10 their own or third countries.

.“rhc Deparuments of State and Justico asticulated their plans for U.S. Government anti-
trafficking training responsibilites in the Federal Register. See 66 Fed Reg. 38514 (July 24,

2001).
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