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PRELIMINARY STATEMENT

The relief sought here is simple yet profoundly important. Mr. Almarri has been
imprisoned in virtual isolation at the Naval Consolidated Brig (“the Brig”) for more than 1,700
days and, if the government’s arguments elsewhere prevail, may well be held there for the rest of
his life. Although the government has moderated to some extent Mr. Almarri’s brutal conditions
since he filed this suit, he remains socially isolated and without meaningful family contact. The
cumulative and continued effects of Mr. Almarri’s prolonged isolation are inflicting long-term
mental harm and jeopardizing his ability to participate in his own legal defense.

In a reasonable effort to mitigate this damage, and after counsel’s repeated attempts to
address this issue with the government failed, Mr. Almarri filed this motion seeking regular and
frequent phone calls with immediate family members, timely processing of his family mail, and
increased access to news. Despite its access to Mr. Almarri, the government presents nothing to
contradict the specific evidence of his actual mental decline. And the government fails to show
these modest accommodations would impose a material burden on the government in general or
on the Brig in particular. Under these circumstances, Mr. Almarri should be granted the modest
relief he seeks here. At a minimum, however, the Court should hold a hearing to resolve any
factual disputes, including over the critical issues of Mr. Almarri’s deteriorating mental state and
the continuing harm caused by his prolonged isolation and past abuse at the Brig.

ARGUMENT

A Mr. Almarri Faces Continued Irreparable Harm.

The evidence that prolonged isolation can cause severe and irreversible mental harm is
overwhelming and has been consistently recognized by the courts. See, e.g., Davenport v.

DeRobertis, 844 F.2d 1310, 1313 (7th Cir. 1988) (“[T]he record shows, what anyway seems



pretty obvious, that isolating a human being from other human beings year after year or even
month after month can cause substantial psychological damage, even if the isolation is not
total.”); Madrid v. Gomez, 889 F. Supp. 1146, 1230 (N.D. Cal. 1995) (“Social science and
clinical literature have consistently reported that when human beings are subjected to social
isolation and reduced environmental stimulation, they may deteriorate mentally and in some
cases develop psychiatric disturbances.”); Ruiz v. Johnson, 37 F. Supp. 2d 855, 913 (S.D. Tex.
1999) (finding “actual psychological harm” among prisoners deprived of human contact); see
also Craig Haney, Mental Health Issues in Long-Term Solitary and ‘Supermax’ Confinement, 49
(1) Crime & Delinquency 124, 132 (2003) (finding that “there is not a single published study of
solitary or supermax-like confinement...that failed to result in negative psychological effects”),
attached as Exhibit 1. Indeed, the U.S. military itself has warned that it is dangerous to isolate
prisoners for more than thirty days. Army Field Manual 2-22.3 (FM 34-52).

The length and intensity of Mr. Almarri’s isolation at the Brig has clearly put him at risk,
far exceeding the level at which people normally begin to experience severe and irreversible
mental decline. For almost a year and a half, Mr. Almarri was held incommunicado and
subjected to nearly total environmental and sensory deprivation. Certification of Andrew J.
Savage (“Savage Cert.”) 116-22. He literally talked to no other human beings, and was
subjected to a brutal interrogation regime bordering on and perhaps amounting to torture.
Id. 1 6-47 (describing extreme deprivations and other abuse); Pl.’s Mot. at 4-8 (same).

The government (Response at 5-6) now suggests that Mr. Almarri’s prior abuse is
irrelevant because this motion seeks only prospective relief. But Mr. Almarri’s prior
mistreatment, and the cumulative effect it has had on him, bears directly on the question of his

fragile mental condition and the long-term damage his continued isolation is causing him.



Today, after almost five years of confinement at the Brig, Mr. Almarri still remains
virtually alone. Mr. Almarri is the only prisoner in his Special Housing Unit, and spends day
after day by himself. While he is now visited by Brig staff, he has no other human contact or
interaction. Mr. Almarri, moreover, has never spoken to his family, and written communication
with family members still takes months to be delivered due to government delay, heightening his
sense of isolation and despair. Further, there is no foreseeable end to Mr. Almarri’s detention
which, as the government recently reminded him, “could go on for a long time.™

It is not surprising, therefore, that Mr. Almarri is exhibiting the symptoms of
psychological deterioration common to individuals isolated for long periods of time. Those
symptoms, which the government does not challenge, include increasing hypersensitivity to
ordinary stimuli, worsening perceptual problems, increasing anxiety and obsessive
preoccupations, and growing manifestation of paranoid thoughts. Declaration of Stuart Grassian,
M.D. (“Grassian Decl.”) at 15-16. See generally Haney, Mental Health Issues, at 130-32
(describing common symptoms). Further, Mr. Almarri’s ability to tolerate this isolation is
clearly eroding, causing irreparable mental harm and interfering with his ability to participate
meaningfully in his legal defense. Grassian Decl. at 16. While Mr. Almarri has not yet reached
the state of confusional, hallucinatory psychosis that is the most severe consequence of
prolonged isolation, id., it would border on the perverse for the law to require a court to wait
until a prisoner’s mental faculties deteriorate completely before intervening.

The government points to numerous improvements in Mr. Almarri’s conditions since this

suit was filed, all of which Mr. Almarri acknowledges in his motion. But none of those

improvements materially alters Mr. Almarri’s continued isolation or denial of meaningful family

! Unofficial Tr. of Oral Argument, Almarri v. Pucciarelli, at 85 (4th Cir. Oct. 31, 2007) (en
banc), available at http://brennan.3cdn.net/e75ca720b7416fd646_bym6vjh5i.pdf.



contact and none addresses the effect that isolation has had on him. The government offers
nothing to controvert the detailed observations of Mr. Almarri’s actual mental condition or to
challenge the expert findings based on those observations. The government refers to reviews by
mental health professionals, but never says what those reviews, which were apparently so
cursory that they did not even generate any mental health records, actually determined about Mr.
Almarri. Indeed, the government appears to miss the point entirely: Mr. Almarri is not seeking
better “mental health care” (Response at 12), but rather mitigation of the harmful effects of his
prolonged isolation through increased contact with his family and a greater sense of connection
to the world outside.?

Further, instead of offering evidence of its own, the government seeks to assail the
credibility of Mr. Almarri’s mental health expert, Dr. Stuart Grassian. That effort is without
merit and, at most, shows the need for a hearing. Dr. Grassian, a Board-certified psychiatrist, is
a widely regarded expert on the psychiatric impact of prolonged isolation on prisoners. Dr.
Grassian has provided expert oral and written testimony in dozens of cases, and that testimony
has consistently been credited by courts. See, e.g., McClary v. Coughlin, 87 F. Supp. 2d 205,
218 (D.N.Y. 2000) (“The expert testimony of Dr. Stuart Grassian as to the damage caused by
years of isolation...was compelling and certainly supported a substantial verdict.”); Coleman v.
Wilson, 912 F. Supp. 1282, 1321 (D. Cal. 1995) (“Dr. Grassian’s findings concerning the seven

actively psychotic inmates...and the response of [prison] staff to those conditions...fully support

2 The suggestion (Response 13-14) that treatment would be available to Mr. Almarri if he sought
it says nothing about his actual condition. Moreover, as even the study cited by the government
acknowledges, “few” prisoners subject to prolonged isolation “regard themselves as having
psychological problems” and seek out treatment. David A. Ward & Thomas G. Werlich,
Alcatraz and Marion: Evaluating super-maximum custody, Punishment & Society 5(1) (2003), at
68, Exhibit 4 to Response; see also Haney, Mental Health Issues, at 138 (prisoners suffering
from the harmful effects of prolonged isolation often do not seek out treatment).



the magistrate judge’s findings.”) Indeed, courts have consistently cited Dr. Grassian’s work
even where he has not proffered his services as an expert. See, e.g., Davenport, 844 F.2d at 1316
(citing Dr. Grassian’s research into the “ill effects of solitary confinement”); Kane v. Winn, 319
F. Supp. 2d 162, 207 (D. Mass. 2004) (describing and listing cases citing Dr. Grassian’s work).?
Dr. Grassian has not examined Mr. Almarri, but only because the government has refused
to allow such an examination. Letter of Andrew J. Savage to Lt. Cdr. Frank D. Hutchinson dated
July 24, 2006; Letter of Lt. Cdr. Frank D. Hutchinson to Andrew J. Savage dated Aug. 11, 2006,
attached as Exhibit 2. For its part, the government presents nothing to rebut Dr. Grassian’s
findings about Mr. Almarri’s mental state, all of which are based on counsel’s specific first-hand
observations of Mr. Almarri himself. Savage Cert.  70-87. It is at best hypocritical for the
government to criticize Dr. Grassian for relying on those observations after denying him access

to Mr. Almarri and when there are not even any mental health records for him to review.*

® The government (Response at 16 n.9) cites two cases to try to discredit Dr. Grassian. But
neither questions his qualifications. Moreover, in one, the court credited all of Dr. Grassian’s
testimony except a single assertion. United States v. Hammer, 404 F. Supp. 2d 676, 725 (M.D.
Pa. 2005). In the other, the court merely found the mental health testimony of the state’s expert
more persuasive. State v. Ross, 863 A.2d 654, 673 (Conn. 2005). That decision is no help here
to the government since the government has failed to provide any mental health evidence.

The government (Response at 14) also cites an article by two non-clinicians (one employed by
the Bureau of Prisons) criticizing a study Dr. Grassian published in the American Journal of
Psychiatry, a leading clinical journal. Ward & Werlich, Alcatraz and Marion, supra note 2. But
the views expressed in that article, which has never been cited by any court, are contradicted by
the overwhelming evidence of the harms prolonged isolation can cause. More to the point, the
article says nothing about Mr. Almarri’s mental condition and how his prolonged isolation has
affected him.

* In describing Mr. Almarri’s conditions as “some of the most severe conditions seen in any
American prison setting” and akin to those in “some third-world countries,” Grassian Decl. at 15,
Dr. Grassian was simply summarizing Mr. Almarri’s conditions over time in assessing the
cumulative effect those conditions have had on him. Id. at 7-11; Savage Cert. {1 6-47. The
government, moreover, does not deny, nor could it, that Mr. Almarri’s prior conditions,
including incommunicado detention, extreme sensory and environmental deprivation, religious
persecution, and denial of basic necessities, were beyond the pale, even by third-world standards.



In short, the government fails to challenge the detailed evidence of Mr. Almarri’s
deteriorating mental state and the impact his prolonged isolation and past mistreatment are
having on him and his ability to participate in his own defense. To the extent, however, that the
Court believes the government has produced sufficient evidence to materially dispute Mr.
Almarri’s numerous and specific allegations, it should hold an evidentiary hearing. See, e.g.,
McDonald’s Corp v. Robertson, 147 F.3d 1301, 1312 (11th Cir. 1998) (“[W]here facts are
bitterly contested and credibility determinations must be made to decide whether injunctive relief
should issue, an evidentiary hearing must be held.”); Dixon v. Vanderbilt, 122 Fed. Appx. 694,
695-96 (5th Cir. 2004) (evidentiary hearing required to resolve prisoner’s specific allegations).
There, the government will be free to challenge, through a legitimate adversary process, the
otherwise uncontradicted evidence of Mr. Almarri’s worsening mental state and the continued
irreparable harm he is enduring.

B. Any Burden on the Government Would Be Minimal.

While the risk of irreparable harm is great, the request for relief is truly modest. Mr.
Almarri seeks only weekly phone calls with immediate family members, timely processing of
family mail (within a month), and the opportunity to watch news on an already-available
television or to read an uncensored newspaper. At least one issue now appears in the process of
being resolved. The government (Response at 8-9 n.4) says that arrangements are “underway” to
enable Mr. Almarri’s family members, including his elderly parents and young children, to speak
to him from their home or from a location nearby, so they do not have to travel almost two
hundred miles to the closest U.S. embassy. If satisfactory arrangements are made, that issue
would no longer require judicial intervention. The remaining requests only minimally impact the

government, and are warranted by Mr. Almarri’s deteriorating mental state, his need to



communicate meaningfully with his family, and, by what the government itself calls the
“uniqueness” of his situation. Response at 15, 23.

1. Family Phone Calls. The government provides no evidence, only the conclusory
assertions of counsel, why allowing Mr. Almarri more frequent telephone calls with his
immediate family would be any more burdensome than the bi-annual calls it recently agreed to
permit.> The Federal Bureau of Prisons allows prisoners at least one family call every month,
including those convicted of the most serious terrorist offenses. 28 C.F.R. § 540.100; PI.’s Mot.
at 22 n.10. The Brig, moreover, places no restrictions on the number of calls other prisoners
there can make to their respective families and expressly encourages those calls to boost
prisoners” morale.® In short, it will not materially impact the government to allow Mr. Almarri
to talk to his family more than twice a year, particularly in light of his five-year-long isolation.’

2. Family Mail. The government concedes that mail between Mr. Almarri and his family
takes at least “two to four months to process.” Response at 24 n.17. The government has several
other options available, including processing Mr. Almarri’s mail in Norfolk, Virginia (as Brig

staff suggested, see Savage Cert. § 59), or processing it more quickly at Guantdnamo. It could

> The government (Response at 21-22 & n.13) complains that the motion runs afoul of Federal
Rule of Civil Procedure 65(d). But that rule, of course, addresses the specificity of injunctive
orders, not requests for injunctive relief, and requires only reasonable specificity under the
totality of the circumstances. See, e.g., Medtronic, Inc. v. Benda, 689 F.2d 645, 649 (7th Cir.
1982); Western Colo. Fruit Growers Ass’n v. Marshall, 473 F. Supp. 693, 699-700 (D. Colo.
1979). If Mr. Almarri’s request for frequent and regular telephone calls with immediate family
members was somehow not specific enough for the Court to craft a sufficiently specific order,
his request for weekly calls certainly is. Further, the Court has the discretion to order specific
injunctive relief beyond the relief requested in the motion.

® See U.S. Dep’t of the Navy, Corrections Manual 8-40 to 8-41, available at
http://doni.daps.dla.mil/Directives/01000%20Military%20Personnel%20Support/01-
600%20Performance%20and%20Discipline%20Programs/1640.9C.pdf.

" The Red Crescent (which serves the same role as the Red Cross in Saudi Arabia, where Mr.
Almarri’s family resides) has offered to assist with the logistical aspects of these calls, further
reducing the government’s burden. Savage Cert. { 60.



also process his mail at a federal prison, as it manages to do even for convicted terrorists. How
the government processes Mr. Almarri’s family mail is for the government to decide. But the
government chose to incarcerate Mr. Almarri, and it is no excuse for the government to say that
it lacks sufficient resources to process his mail more quickly. Cf. Pl.’s Mot. at 18 (citing Geneva
Conventions’ requirement of “rapid” and “speed[y]” delivery of a prisoner’s family mail).®

3. Greater Access to News. The government claims that allowing Mr. Almarri to read a
newspaper or watch the news would “threat[en]...the core purposes of the enemy combatant
detention” — i.e., to prevent his “return to the battlefield” — because he might “learn of news of a
particular setback for the United States and its coalition partners.” Response at 19.° But the
news poses no such threat. If Mr. Almarri is properly detained as an “enemy combatant,” the
government can imprison him until the “War on Terror” is over and, while imprisoned, deny him
any contact with the outside world (other than his attorneys with appropriate security clearance
and monitored communication with his immediate family). If Mr. Almarri is not properly
detained as an “enemy combatant,” as he elsewhere maintains, then there would be no such basis
for restricting his access to news in the first place. Either way, the government’s argument fails.
Further, nothing in the record supports the government’s suggestion (Response at 20) that
allowing Mr. Almarri to read the Washington Post at his expense or watch CNN on the television

in the dayroom adjacent to his cell would pose any risk to Brig staff. On the contrary, increasing

® And, indeed, the government now acknowledges (Response at 24) that it can do better,
explaining that it is implementing measures “to improve processing times of plaintiff’s mail and
videos.” Prompt action by the government implementing satisfactory measures would be a
welcome step that could further narrow the limited issues before the Court in this motion.

’ Contrary to the government’s extraordinary suggestion (Response at 19-20 n.11), it cannot
continue to detain Mr. Almarri in order to interrogate him. Hamdi v. Rumsfeld, 542 U.S. 507,
521 (2004) (plurality opinion). More to the point, the government’s continued belief that it can
do so — and thus re-impose a brutal interrogation regime on Mr. Almarri — further underscores
the need for a judicial ruling establishing clear rules as to what government can and cannot do.
See, e.g., United States v. W.T. Grant Co., 345 U.S. 629, 632 (1953).



Mr. Almarri’s access to news would assist Brig staff by helping to mitigate the adverse effects of
his prolonged isolation.

C. Mr. Almarri Is Likely to Succeed on the Merits.

While Mr. Almarri is likely to prevail on the merits, he has at a minimum *“raised
questions going to the merits so serious, substantial, difficult and doubtful, as to make them fair
ground for litigation and thus for more deliberate investigation,” which is all that is required
since the balance of hardships “tips decidedly” in his favor. Rum Creek Coal Sales, Inc. v.
Caperton, 926 F.2d 353, 359 (4th Cir. 1991) (internal quotation marks omitted).

Mr. Almarri is entitled to greater protections than prisoners who have been convicted of a
crime. See, e.g., Youngberg v. Romeo, 457 U.S. 307, 321-22 (1982); Patten v. Nichols, 274 F.3d
829, 840-41 (4th Cir. 2001). As the government itself explains, Mr. Almarri is different from
those other prisoners because he is not being punished for any wrongdoing. But the government
cannot have it both ways: disavow that it is punishing Mr. Almarri on the one hand, and subject
him to the same diminished constitutional standards applicable to convicted prisoners as part of
their punishment on the other. See, e.g., Jones v. North Carolina Prisoners’ Labor Union, Inc.,
433 U.S. 119, 125 (1977) (“‘[L]awful incarceration brings about the necessary withdrawal or
limitation of privileges and rights, a retraction justified by considerations underlying our penal
system.””) (quoting Price v. Johnston, 334 U.S. 266, 285 (1948)); Overton v. Bazzetta, 539 U.S.
126, 139-40 (2003) (Thomas, J., concurring) (restrictions on the constitutional rights of prisoners
are part of the punishment attached to their sentences). If Mr. Almarri is to be confined
indefinitely for a non-punitive purpose, he must be judged under the more liberal standard
applicable to non-punitive detention. Pl.’s Mot. at 13. And, as we have explained, under this

standard Mr. Almarri’s prolonged isolation and denial of meaningful communication with his



family violates the Constitution for two independent reasons: first, because it contributes to
unsafe conditions of confinement, id. at 14-16; and second, because it exceeds the permissible
limits of his non-punitive detention and the law of war principles on which that detention is
premised, id. at 16-20.

But even if Mr. Almarri could be subjected to the same standard as convicted prisoners,
he still has shown a sufficient likelihood of success on the merits. Mr. Almarri’s challenge to
prison policy (i.e., the Defense Department’s policy regarding family phone calls, family mail,
and access to news) implicates his First and Fifth Amendment rights,'® and would therefore be
analyzed under Turner v. Safley, 482 U.S. 78, 89-90 (1987). See PIl.’s Mot. at 21-24.

As to Mr. Almari’s right to maintain a relationship with his immediate family, the
government presents no evidence, only the conclusory assertions of its counsel, why it cannot
allow Mr. Almarri to talk to his family more than twice a year or process his family mail more
quickly. Even Turner does not afford prison administrators such unfettered deference. Further,
while law may prohibit the government from allowing Mr. Almarri to have contact with other
prisoners at the Brig, 10 U.S.C. 8 812; Response at 6 n.2, increasing Mr. Almarri’s contact with
his immediate family is a readily available means of lessening the continuing damage caused by
his prolonged isolation and the only means of preserving his constitutionally protected right to

maintain a relationship with those family members. Turner, 482 U.S. at 90-91."

10 See, e.g., Johnson v. California, 543 U.S. 499, 510 (2005) (right to news and information);
Overton, 539 U.S. at 131-32 (right to “intimate association” with family); Wirsching v.
Colorado, 360 F.3d 1191, 1199 (10th Cir. 2004) (same).

1 The government’s reliance (Response at 32) on Bruscino v. Carlson, 854 F.2d 162 (7th Cir.
1988), and Hill v. Pugh, 75 Fed. Appx. 715, 2003 WL 22100960 (10th Cir. 2003), is misplaced.
In those cases, the courts carefully and explicitly limited their holdings to convicted prisoners
who had a demonstrated and proven history of violence or other criminal activity after their
incarceration. Bruscino, 854 F.2d at 163; Hill, 75 Fed. Appx. at 720; see also Williams v.
Benjamin, 77 F.3d 756, 767 (4th Cir. 1996) (refusing to extend Bruscino beyond its specific

10



The government’s explanation for restricting Mr. Almarri’s access to news is similarly
unpersuasive. Even in prison, the government may not regulate speech based upon its content or
the ideas it expresses. See, e.g., Thornburgh v. Abbott, 490 U.S. 401, 405 (1989); Turner, 482
U.S. at 90. Courts thus have not permitted restrictions on inmates’ access to publications except
where doing so is necessary to prevent an “intolerable risk of disorder” in the institution,
Thornburgh, 490 U.S. at 417; Cline v. Fox, 319 F. Supp. 2d 685, 693 (N.D. W. Va. 2004), or to
regulate the behavior of intractably violent prisoners through an incentive system, Beard v.
Banks, 126 S. Ct. 2572, 2579 (2006). Here, the government does not argue that allowing Mr.
Almarri fuller access to news would create any risk at the Brig, and it cannot plausibly contend
that such access would create any risks outside the Brig since it can hold Mr. Almarri until the
end of the “War on Terror” if he is properly detained as an “enemy combatant.” Moreover, the
restrictions on Mr. Almarri’s access to news are not the result of any violent or disruptive
activity on Mr. Almarri’s part, nor are they “incentives” intended to “improve behavior.” Beard,
126 S. Ct. at 2579. On the contrary, the restrictions are permanent and unchanging, based upon
the ideas expressed rather than on anything Mr. Almarri does or any risk he might present. They
therefore violate the First Amendment and contradict the government’s treatment of every
federal prisoner in the U.S. and every other prisoner at the Brig. Thornburgh, 490 U.S. at 404-05
(a publication may be restricted “*only if it is determined detrimental to the security, good order,
or discipline of the institution or if it might facilitate criminal activity’”) (quoting 8 C.F.R.

540.71(b)); U.S. Dep’t of the Navy, Corrections Manual, supra note 6, at 8-34 to 8-35 (same).*?

context). There is no evidence of any such history here. Further, those cases were expressly
based upon the proposition that convicted prisoners are being punished for their offenses, which
is also not the case here.

2 The government also mischaracterizes the scope of the censorship. As defined by the
government, the “War on Terror” is not limited to military operations or even al Qaeda but

11



Mr. Almarri has also established a sufficient probability of success under the Eighth
Amendment “deliberate indifference” standard. The government argues that Mr. Almarri’s
conditions have improved and that Brig staff members are monitoring his mental heath.
Response at 13-14, 32. But none of those improvements materially reduces Mr. Almarri’s daily
isolation from other human beings or enables him to maintain a meaningful relationship with his
family. And neither the improvements nor the monitoring directly addresses how his prolonged
isolation and past mistreatment are affecting him. Simply put, the government has produced
nothing to contradict the specific evidence of Mr. Almarri’s actual mental condition, from his
increasing hypersensitivity to external stimuli like the fluorescent light in his cell block to his
growing paranoia over mundane matters like the preparation of his food. Grassian Decl. at 13-
14; Savage Cert. 11 78, 84. Indeed, the government’s response to the latter illustrates its failure
(or refusal) to acknowledge what is actually happening to Mr. Almarri.  The government
(Response at 7) says that it gave Mr. Almarri a private tour of the galley to observe how his food
was being prepared. But the reason that Mr. Almarri had to inspect the galley in the middle of
the night, and the reason that he has twice in the last year refused all food for months except
Meals Ready-to-Eat (“MRESs”), is that he is suffering from the harmful effects of extreme and

prolonged isolation. Grassian Decl. at 16; Savage Cert. {1 78-79.

includes scores of articles on a wide range of domestic and international topics. Indeed, the
government’s conception of this “war” is so all-encompassing that sometimes Mr. Almarri’s
newspaper has contained little more than the sports and obituary pages.

3 The government (Response at 15) tries to dismiss Mr. Almarri’s difficulty sleeping in the Fall
of 2007 as a consequence of the Brig’s effort to accommodate his sleep-wake cycle during
Ramadan. But Mr. Almarri’s sleeping problems lasted well beyond the Ramadan period, and
this was not the first time he had this problem. Difficulty sleeping is also only one of the
numerous effects of prolonged isolation that Mr. Almarri has exhibited. Savage Cert. §{ 79-85
(describing these effects).

12



In sum, there is no basis on the current record to find that the government is not being
“deliberately indifferent” to Mr. Almarri’s basic mental health needs given the detailed evidence
of his deteriorating mental condition and the lack of meaningful communication with his family.
That Mr. Almarri is not yet psychotic or has not yet attempted to commit suicide is no defense,
even under the Eighth Amendment. At a minimum, the Court must hold an evidentiary hearing
to resolve any factual disputes over Mr. Almarri’s deteriorating mental state and the harmful
effects of his prolonged isolation and other treatment at the Brig.™

D. The Public Interest Strongly Favors Granting Interim Relief.

Mr. Almarri’s detention raises profoundly important questions, including whether he can
be held as “enemy combatant” under any conditions. It is plainly in the public interest therefore
to help prevent the corpus of the habeas litigation from deteriorating beyond repair or suffering
further irreversible harm before those issues can be definitely resolved, particularly where the
requested relief is so modest. Further, the government’s warnings about disrupting the military
in time of war are misplaced given the overwhelming evidence of Mr. Almarri’s mental
deterioration on the one hand, and the thoroughly modest relief requested on the other.

E. The Pending Jurisdictional Issue Is No Obstacle to Interim Relief.

The government (Response at 26-27) seeks to forestall any judicial action on the ground

that “a serious question” of this Court’s jurisdiction is pending under the Military Commissions

4 As to Mr. Almarri’s request for access to religious books under the Religious Freedom
Restoration Act (“RFRA”), the government never addresses its refusal to allow Mr. Almarri the
various centuries-old religious texts specifically referenced in his motion (which, like other
religious texts, would be provided at Mr. Almarri’s or the Red Cross’s expense). Nor does the
government identify the criteria, if any, it uses in screening religious texts, and which it used in
arbitrarily denying numerous such texts in the past. Pl.’s Mot. at 25-26. And the government
does not dispute, nor could it, that the prior flagrant restrictions on Mr. Almarri’s ability to
practice Islam and abuse of his faith constitute a basis for relief under RFRA, and are thus
properly the subject of final relief under the Complaint.

13



Act of 2006 (“MCA”), Pub. L. No. 109-366, 120 Stat. 2600. The MCA, however, provides no
such ground for inaction.

Where a case presents a “substantial” jurisdictional question, the Court may, under the
All Writs Act, 28 U.S.C. § 1651, act to preserve its jurisdiction while that issue is being resolved.
United States v. United Mine Workers, 330 U.S. 258, 293 (1947). Indeed, that is precisely what
the D.C. Circuit recently did even though that Circuit had already held in Boumediene v. Bush,
476 F.3d 981 (D.C. Cir. 2007), that the MCA eliminated federal court jurisdiction over the
habeas corpus petitions of Guantanamo Bay detainees. See Belbacha v. Bush,  F.3d __, 2008
WL 680637, at *2-*3 (D.C. Cir. Mar. 14, 2008) (emphasizing the Supreme Court’s grant of
certiorari in Boumediene and concluding that the district court retained jurisdiction to enjoin the
detainee’s transfer from Guantanamo). Mr. Almarri similarly seeks to preserve the Court’s
jurisdiction by preventing his further psychological deterioration before the jurisdictional issues
in his case are definitively resolved. And the arguments for action are even stronger here.

Unlike in Belbacha, where the D.C. Circuit had already ruled that there was no
jurisdiction, here the Fourth Circuit panel unanimously found that the MCA did not eliminate
jurisdiction. Al-Marri v. Wright, 487 F.3d 160, 167-73 (4th Cir. 2007) (finding that the MCA
applies only to foreign nationals held at Guantanamo or elsewhere outside the U.S. mainland).”
Further, the government barely sought en banc review of the panel’s decision on the threshold
jurisdictional issue, only briefly mentioning that issue on the final page of its rehearing petition.

Petition for Rehearing and Rehearing En Banc, at 15, Al-Marri v. Wright (No. 06-7427).

> There are two jurisdictional provisions of the MCA at issue. Section 7(a)(1) addresses habeas
corpus jurisdiction; Section 7(a)(2) concerns “any other action.” As the government apparently
recognizes, the two provisions are linked in that Section 7(a)(2) — the provision potentially
applicable to this action — would arguably only repeal jurisdiction if Section 7(a)(1) — the
provision now before the Fourth Circuit — in fact repealed jurisdiction over Mr. Almarri’s habeas
action. Section 7(b) merely addresses the effective date of those other two provisions.
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Instead, the principal issue the government briefed and argued to the en banc Fourth Circuit was
the merits question of whether the President has legal authority to detain Mr. Almarri as an
“enemy combatant.” If the answer is no, then Mr. Almarri will have endured years of profound
psychological trauma as a result of a detention that is itself illegal. If the answer is yes, Mr.
Almarri will face continued isolation at the Brig for potentially the rest of his natural life. Either
way, there is no basis for waiting to address Mr. Almarri’s request for interim relief to mitigate
his ongoing irreparable harm until those larger legal questions are definitively resolved.*®

CONCLUSION

At bottom, the government’s opposition assumes that courts have no role to play in the
detention and treatment of so-called “enemy combatants.” That proposition, of course, has been
thoroughly rejected by the Supreme Court. Hamdi v. Rumsfeld, 542 U.S. 507 (2004); Rasul v.
Bush, 542 U.S. 466 (2004); Hamdan v. Rumsfeld, 548 U.S. 557 (2006). As the Second Circuit
recently emphasized, “The strength of our system of constitutional rights derives from the
steadfast protection of those rights in both normal and unusual times.” Igbal v. Hasty, 490 F.3d
143, 159 (2d Cir. 2007) (affirming the “right not to be subject to needlessly harsh conditions of
confinement” including prolonged isolation).

Here, the Court should vindicate those rights and mitigate the continuing long-term harm

to Mr. Almarri by granting the exceedingly modest relief requested in his motion.

* The government (Response at 28) also maintains that this entire action is barred by sovereign
immunity. But that issue, which is independent of the MCA, has long been fully briefed, and is
ready for decision by the Court.
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