STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
BRANCH 2

J.B. VAN HOLLEN
In his official capacity as
Attorney General of Wisconsin, et al.,

Plaintiffs, Case No. 08-CV-4085

V.
GOVERNMENT ACCOUNTABILITY BOARD, etal.,

Defendants.

BRIEF AS AMICI CURIAE OF THE
LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW,
THE BRENNAN CENTER FOR JUSTICE AT NYU SCHOOL OF LAW,
THE CAMPAIGN LEGAL CENTER, THE LEAGUE OF WOMEN VOTERS OF
WISCONSIN EDUCATION FUND, AMERICAN CIVIL LIBERTIES UNION
OF WISCONSIN FOUNDATION, INC., THE VOTING RIGHTS PROJECT OF THE
AMERICAN CIVIL LIBERTIES UNION, FAIR ELECTIONS WISCONSIN,
AND DANIEL P. TOKAJI

Amici curiae, seven civil rights and public interest groups and a law professor at Ohio
State University’s Moritz College of Law, submit this brief in support of defendants’ motion to
dismiss. This case involves an effort by the Wisconsin Attorney General to wrongfully impose
obligations on Wisconsin election officials, based on the Attorney General’s mistaken reading of
the Help America Vote Act of 2002 (“"HAVA”), 42 U.S.C. § 15301 et seq., that potentially
would deny eligible Wisconsin residents the right to vote in the November 4, 2008 election. The
Attorney General’s claim not only finds no support in HAVA, the relief he seeks violates a
specific HAVA prohibition.

The Attorney General’s Complaint concerns the decision by state election officials to not

retroactively review the validity of voter registrations submitted by Wisconsin residents between



January 1, 2006 and August 5, 2008. In particular, the Complaint revolves around the decision
by election officials to not attempt to match these registration records by computer with records
contained in the state’s driver’s license database and the Social Security Administration
database. The Attorney General contends that such computer matching is required by HAVA,
that HAVA requires that computer matching be used as a means for verifying eligibility to vote,
and that the decision of Wisconsin election officials to not retroactively conduct computer
matching therefore means that the Wisconsin registration rolls may contain some number of
ineligible voters. To cure this alleged problem, the Attorney General asks this Court to order
state election officials to conduct computer matching with regard to the identified class of voter
registrants and, apparently, to order election officials to remove from the registration rolls those
persons for whom the attempted computer matching is unsuccessful.

There are two fundamental errors in the Attorney General’s reasoning. First, although
HAVA does include a limited database matching requirement, HAVA does not require that
database matching be utilized to determine whether registration applicants are eligible to vote.
Instead, HAV A instituted database matching generally for the unrelated goal of providing states
with the technical means for identifying duplicate registration records (which may occur, for
example, when a person moves within a state and updates his or her voter registration).

Second, HAV A imposes specific restrictions on the authority of states to remove persons
from the registration rolls so as to ensure that persons who are eligible to vote, and are registered
to vote, are not mistakenly deleted from the rolls. The restrictions applicable to Wisconsin do
not permit the removal of registered voters based on the inability of the state computer to match
an individual’s registration record with a driver’s license or social security record for the same

individual.



1. OVERVIEW OF HAVA’S VOTER REGISTRATION REQUIREMENTS AND
WISCONSIN’S HAVA IMPLEMENTATION EFFORTS

A. HAVA’s Voter Registration Requirements

In 2002, Congress enacted the Help America Vote Act to respond to the serious problems
with election administration that were revealed by the 2000 presidential election. Florida State
Conference of the NAACP v. Browning, 522 F.3d 1153, 1155 (11th Cir. 2008). HAVA includes
a wide varlety of remedial measures, including: the establishment of the United States Election
Assistance Commission (with the responsibility for taking specific steps to improve the voting
process), 42 U.S.C. §§ 15321, 15322; the provision of funding to the states to enable them to
improve their administration of elections, 42 U.S.C. § 15301; the specification of minimum
standards for voting systems and the establishment of a provisional voting mechanism, 42 U.S.C.
§§ 15481, 15482; and the specification of minimum standards for improving the accuracy and
reliability of voter registration lists, 42 U.S.C. § 15483.

At the center of HAVA’s voter registration reform effort is the requirement that all states
(except those that do not conduct voter registration) implement a single, statewide, computerized
database of registered voters. 42 U.S.C. § 15483(a)(1)(A). HAVA specifies various standards
for creating and maintaining these databases, including three basic principles that must guide the
states.

First, “the name of each registered voter [must] appearf] in the computerized list.” 42
U.S.C. § 15483(a)(1)(B)(i). In order to ensure that this is accomplished, HAVA provides that
“[a]ll voter registration information obtained by any local election official . . . shall be
electronically entered into the computerized list on an expedited basis at the time the information

is provided to the local official.” 42 U.S.C. § 15483(a)(1)(A)(Vi).










































