
 

 
 

 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

CASE NO. 08-21243-CIV-ALTONAGA/Brown 
  

:    
League of Women Voters of Florida, et al.,  :   

  : 
 Plaintiffs,     :   

 : 
   vs.         :   

  :   
Kurt S. Browning, in his official capacity,   :   
and Donald L. Palmer, in his official capacity,  :  

  :  
 Defendants. : 
_________________________________________ 

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ NOTICE OF  
SUPPLEMENTAL AUTHORITY 

 
The supplemental authorities proffered by Defendants do not support their contention that 

the Supreme Court’s decision in Crawford v. Marion County Election Board has reduced their 

burden to justify the challenged law under the First Amendment.  The first, Florida State 

Conference of the NAACP v. Browning, stands for the proposition that the state’s general interest 

in protecting against voter fraud can support a law that imposes only minimal burdens on voters.  

The second, a discovery order in Association of Community Organizations for Reform Now v. 

Cox, contains no ruling or relevant dicta on the appropriate legal standard or the state’s 

evidentiary burden to justify the challenged law. 

I.  Florida State Conference of the  NAACP 

The court in Florida State Conference of the NAACP v. Browning found that the law at 

issue in that case burdened only a small portion of those to whom the law applied and that the 

burden on those voters was minimal.  No. 07-CV-402, slip op. at 31, 33-34, 40 (N.D. Fla. June 
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24, 2008) [hereinafter “NAACP”].  As a result, the state’s “important regulatory interests” were 

sufficient to justify the law’s minimal burden on First Amendment interests.  Id. at 40.  But 

NAACP does not apply to this case, where the burden on Plaintiffs’ First Amendment rights is 

indisputably serious.   

For the same reason, the Supreme Court’s decision in Crawford, 128 S. Ct. 1610 (2008), 

does not support Defendants’ contention—which they reassert in their notice of “supplemental” 

authority—that the State can meet its burden to justify the substantial injury the challenged law 

imposes on First Amendment rights by the mere assertion of a legitimate state interest.  

Crawford explicitly reaffirmed that courts evaluating election regulations must weigh the burden 

on Constitutional rights against “the precise interests put forward by the State as justifications for 

the burden imposed by its rule.”  Crawford, 128 S. Ct. at 1616 (emphasis added; internal 

quotation marks and citations omitted).  See Plaintiffs’ Motion for Preliminary Injunction [D.E. 

24] at 15-17; Reply Memorandum [D.E. 55] at 11-13.  Because the Court determined that the 

plaintiffs in Crawford had not presented evidence that the law imposed a cognizable burden on 

their First Amendment rights, the Court found it unnecessary to closely examine the legitimate 

state interests underlying the challenged Indiana law.  Id. at 1623.1   

Unlike in both Crawford and NAACP, Plaintiffs here have demonstrated—and 

Defendants do not seriously contest—that the challenged statute will severely burden their 

speech and association.  As argued in Plaintiffs’ briefs on the Motion for Preliminary Injunction, 

Defendants therefore have the burden to adduce evidence that the Law is justified by a 

                                                 
1    Contrary to Defendants’ assertion, neither Crawford nor NAACP support the proposition that the 

state need not proffer any evidence where a minimally burdensome regulation is supported by an 
asserted state interest in preventing voter fraud.  Each decision included an examination of the 
evidentiary records and a finding that the evidence was sufficient.  See Pl. Reply Br. at 13; 
NAACP at 27-29.   
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compelling state interest and is narrowly drawn to advance that interest.  See Plaintiffs’ Motion 

for Preliminary Injunction [D.E. 24] at 14-22; Plaintiffs’ Reply Memorandum [D.E. 55] at 11-14. 

See also United States v. Playboy Entm’t Group, Inc., 529 U.S. 803, 816 (2000) (once a 

substantial burden on First Amendment rights is found, the state “bears the burden of proving the 

constitutionality of its actions.”).   

What is more, neither NAACP nor the discovery order in ACORN v. Cox suggest that the 

State need not demonstrate that the laws at issue in those cases were appropriately tailored to 

serve the state’s interests.  A critical issue in this case is whether Florida’s Third-Party Voter 

Registration Law is necessary in order to advance the State’s asserted interests.  Plaintiffs submit 

that they do not and Defendants have not shown otherwise.   

II.  Association of Community Organizations for Reform Now v. Cox 

The discovery order in the ACORN v. Cox case put forward by Defendants as 

“supplemental authority” contains no ruling of any relevance whatsoever to this matter.  

Defendants cite to dictum in a footnote in ACORN  that “points to pages” in Crawford that are 

purportedly relevant here.  Crawford’s analysis of the particular state interests put forward in that 

case, however, is not applicable in this case.  If anything, the ACORN court’s discovery ruling 

contradicts the proposition for which Defendants cite it.  Noting that the state had failed to 

present evidence supporting its purported interest in the challenged election regulation, the court 

ruled that the state was entitled to discovery of information relevant to those interests prior to 

trial.   
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Date:  July 1, 2008 

 
 s/Robert Harris    
 STACK FERNANDEZ ANDERSON & HARRIS, P.A. 
 Suite 950; 1200 Brickell Avenue 
 Miami, Florida  33131 
 Telephone: (305) 371-0001 
 Fax: (305) 371-0002 
 E-mail: rharris@stackfernandez.com 
 Fla. Bar No. 0817783 
 

Wendy R. Weiser 
Renée Paradis 
BRENNAN CENTER FOR JUSTICE AT 
NYU SCHOOL OF LAW 
161 Avenue of the Americas, 12th Floor 
New York, New York 10013 
Telephone: (212) 998-6730 
E-mail: wendy.weiser@nyu.edu 
  renee.paradis@nyu.edu 
 
Elizabeth S. Westfall 
ADVANCEMENT PROJECT 
1730 M. Street, N.W., Suite 910 
Washington, D.C. 20036 
Telephone: (202) 728-9557 
Attorneys for Plaintiffs 

James E. Johnson 
S.G. Dick 
Eliza M. Sporn 
Derek Tarson 
Melissa Mortazavi 
Jessica Simonoff 
Corey Whiting 
Courtney Dankworth 
DEBEVOISE & PLIMPTON LLP 
919 Third Avenue 
New York, New York 10022 
Telephone: (212) 909-6000 
Attorneys for Plaintiff League of Women Voters 
of Florida 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on July 1, 2008, I caused to be electronically filed the 

foregoing document using CM/ECF.  I also certify that the foregoing document is being 

served this day on all counsel of record identified below by transmission of Notices of 

Electronic Filing generated by CM/ECF. 

 
Peter Antonacci 
pva@gray-robinson.com 
 
Allen Winsor 
awinsor@gray-robinson.com 
 
GRAYROBINSON, PA 
Post Office Box 11189 
Tallahassee, Florida  32302-3189 
Telephone: (850) 577B9090 
Facsimile: (850) 577B3311 
 
Attorneys for Defendants 
Kurt S. Browning and Donald L. Palmer, in their official capacities 
 

  s/Robert Harris   
  Robert Harris, Esq. 
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