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State courts, which hear more than 95 percent of all cases,1 make decisions that shape virtually every 
aspect of people’s lives –– from marriage rights, to healthcare access, to school funding. Despite the 
importance of state courts, most people know very little about who sits on them and how these 
judges reach the bench.  

The practice of filling interim vacancies, which occur when judges leave the bench before 
completing their full term (often because of retirement, resignation, or death), is one aspect of 
judicial selection that is particularly under-scrutinized. All states, even those that use judicial 
elections, appoint judges to fill these unoccupied seats. The seemingly small decision of who takes 
an interim seat can have significant long-term consequences for the composition of the judiciary 
given the major advantages incumbents enjoy in subsequent elections. When opposed on the ballot, 
incumbents tend to fare better than challengers, due in part to their name recognition, experience on 
the job, and greater success in fundraising.2 Of course, when incumbents run unopposed, they are 
guaranteed an extended tenure on the bench. 

This analysis considers the long-term effects interim appointments have on the judiciary, especially 
in states that use elections for subsequent terms on the bench, and the frequency with which states 
use interim appointments in practice.  

We analyzed information on sitting state supreme court justices’ paths to the bench in all 50 states, 
as of August 2016.3 We collected data identifying how each justice came to the bench, the 
reselection method used for any subsequent terms, and basic demographic information. For 
candidates who have participated in elections, we also collected information on whether they were 
opposed. Because we only included sitting justices, excluded from the data are former justices who 
were appointed and then didn’t seek a subsequent term or who lost their election. 

Key findings include: 

• In the 22 states that use contested elections to choose supreme court justices, nearly half of 
sitting justices –– 45.1 percent –– were initially appointed.  
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• In three election states –– Georgia, Minnesota, and North Dakota –– every sitting supreme 
court justice was initially appointed, while in three others –– Pennsylvania, Louisiana, and 
West Virginia –– no judge was initially appointed.  

• Nationwide, including states that only use appointments, 73.9 percent of sitting justices were 
initially appointed, with the remaining 26.1 percent initially elected to the bench.  

• In contested election states, over one-third of justices who were initially appointed were 
unopposed in their first election, and 29 percent have never been opposed.  

Previous studies have examined interim selection on state supreme courts, most recently looking at 
data from contested election states from 1964-2004.4 Since 2000, however, the landscape of judicial 
selection has changed dramatically. The process has become more politicized and elections, when 
they occur, are more expensive.5 Updated data makes it possible to assess the pathways to the bench 
in this new electoral environment. This analysis also extends beyond past studies by including data 
on the reselection pathways for interim appointees, illustrating the long-term consequences interim 
appointments can have.  

The data reveals a disconnect in many states between the formal system of judicial selection and 
practice. If a state chooses to elect judges in order to forward certain goals, such as public 
accountability or democratic input, the regular use of interim appointments raises questions about 
whether its system is, in fact, serving these purposes.  

Additionally, the data reveals how crucial appointments are to nearly all states’ selection systems. 
States committed to selecting a high-quality and diverse bench should therefore focus on structuring 
their interim selection process to meet these goals.  

 
While States Utilize a Variety of Judicial Selection Systems, All States Use 
Appointments to Fill Interim Vacancies 

 
There is significant variety in how states choose their high court judges. Twenty-two states use 
contested elections to select supreme court justices for full terms. Of these, the vast majority hold 
nonpartisan elections,6 in which party labels do not appear on the ballot. A handful of states utilize 
partisan elections,7 in which party labels do appear.  

The remaining 28 states all appoint their high court judges to their first full term. In 26 states, the 
governor leads the process8 and in two states, the legislature9 is in charge of appointment. Of these 
appointment states, all but two use a judicial nominating commission to assist with selection.10 These 
commissions help recruit and evaluate candidates for judicial office and ultimately make 
recommendations to the appointing authority. For subsequent terms, these states use a variety of 
methods to reselect judges, but the most common is through retention elections, in which sitting 
judges run in unopposed “yes-or-no” elections.11  
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Judicial Selection for Full Terms 

 

In contrast, all states use some form of appointment to fill interim vacancies on their high courts. 
The vast majority of states –– 46 –– grant the governor the power to appoint judges to interim 
vacancies, often with the assistance of a judicial nominating commission.12 This is the case in 20 out 
of the 22 states that use contested elections. Illinois and Louisiana are the outlier election states, in 
which the remaining supreme court justices are empowered to fill interim vacancies. Louisiana’s 
system is also unusual in that a justice appointed to an interim seat cannot subsequently run for 
election. 

 
Judicial Selection for Interim Terms 
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Nearly Half of Supreme Court Justices in “Election States,” and Almost Three-
Quarters of Justices Nationwide, Were Initially Appointed 

 
Almost half of all sitting supreme court justices in “contested election” states were initially 
appointed to the bench. Of the 153 justices in contested election states, 45.1 percent –– 69 justices –
– were initially appointed. Only 54.9 percent –– 84 justices –– first obtained their seats through an 
election. Indeed, even fewer of these justices were actually initially selected by the voters in a 
competitive process as eight justices were unopposed in the election that first placed them on the 
bench. Nationwide, 73.9 percent of the 322 sitting supreme court justices were initially appointed, 
while 26.1 percent of justices were initially elected. 

  

 

While about half of justices in contested election states were initially appointed, the frequency with 
which each state utilizes interim appointments varies enormously. In Pennsylvania, Louisiana, and 
West Virginia, all justices were initially elected to the high court. None was initially appointed. In 
Georgia, Minnesota, and North Dakota, in comparison, all justices were initially appointed to 
interim vacancies. No justice on those courts first came to the bench through an election. There are 
various reasons why some states have so many interim vacancies to fill.13 In some, such as Georgia, 
mandatory retirement ages that force judges off the court mid-term seem to play an important role.14 
In others, there is evidence that justices may step down mid-term for strategic reasons –– such as to 
allow a current governor to fill the seat or to diversify the court. 15 Scholars in previous studies have 
further hypothesized that interim appointments are more likely in states that have both nonpartisan 
elections and stable partisan control of the governorship.16  
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These findings are similar to those made by Holmes and Emrey, who considered interim 
appointments in contested election states from 1964-2004. They found that more than half –– 52 
percent –– of supreme court justices in elective states were initially appointed, compared to our 
finding of nearly half –– 45 percent –– of current supreme court justices, indicating that elections are 
somewhat more common now than in the past.17 Holmes and Emrey also found great variation 
between states in their use of interim appointments, stating “[a]t one extreme, only 18 percent of 
judges in Pennsylvania were appointed (with 82 percent being elected) to the bench” and “[o]n the 
other end of the scale, Georgia (91 percent) and Minnesota (92 percent) had the largest percentage 
of judges appointed to the bench.”18 

 
Interim Appointments Can Impact the Composition of the Judiciary Long 
After the End of the Interim Term 

 
Interim appointment decisions can have an impact far beyond the conclusion of the interim term 
itself. Obtaining a vacant spot through an interim appointment can assist a justice in securing 
subsequent terms in two important ways. First, as scholars have repeatedly found, incumbents rarely 
lose their seats to challengers.19 For example, Melinda Hall found in her 2001 study of every state 
supreme court election from 1980 through 1998 that incumbents won their elections almost 92 
percent of the time.20 However, it is worth noting that while incumbents overall enjoy an advantage 
over challengers, some research indicates that black and Latino incumbents are less likely than white 
incumbents to be elected to subsequent terms on the bench,21 suggesting that they may receive less 
of an advantage from an interim appointment.  
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Second, judges who are initially appointed are regularly unopposed in subsequent elections, thus 
ensuring their continued tenure on the bench. Thirty-six percent of sitting justices who were first 
appointed to fill interim vacancies ran unopposed in their first election. Indeed, nearly one-third of 
sitting justices that came to the bench through an initial appointment have never run in a contested 
election. Of the 69 justices in contested election states who were initially appointed, 20 justices –– 29 
percent –– have never faced opposition in a subsequent election. 

 

As a result, a number of justices in contested election states have been on the bench for years –– in 
some cases even decades –– without ever being selected by voters. Of the sitting justices that have 
never been opposed in an election, the median length of a term is 15 years.  

The frequency of unopposed races also varies greatly between states. In five states, all the appointed 
justices faced opposition in their subsequent races (Michigan, North Carolina, West Virginia, 
Wisconsin, and Texas), and in two, none of the initially appointed sitting justices has ever been 
opposed (New Mexico and Oregon). Georgia’s bench, composed exclusively of justices who were 
initially appointed, also includes the two sitting justices with the longest unopposed tenure. 
Georgia’s Presiding Justice P. Harris Hines has been on the bench for more than 20 years –– since 
1995 –– and has run in four elections without ever being opposed. Georgia’s Chief Justice Hugh P. 
Thomson has been on the bench since 1994 and has run in three elections, each of which was 
uncontested. 

******** 

While there is great variation between state systems of judicial selection, all states use a form of 
appointment to fill interim vacancies. This analysis, relying on data from all sitting state supreme 
court justices as of August 2016, reveals the substantial impact interim appointments have on the 
composition of the judiciary, particularly in election states. Nearly half of state supreme court 
justices in contested election states reach the bench through an interim appointment. And once 
appointed, these justices enjoy significant advantages should they seek additional terms. Not only do 
incumbents tend to fare better than challengers in contested elections, but incumbents are regularly 
unopposed.  
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These findings should inform states’ assessments of their judicial selection methods. First, 
supporters of judicial elections often argue that they forward values such as public accountability 
and democratic legitimacy. However, the prevalence of interim appointments in many states raises 
questions about the extent to which elections actually serve these values. Second, they indicate that 
the process for filling interim appointments should be a central focus of any reform efforts given the 
lasting impact they have on the composition of the judiciary.   
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