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INTRODUCTION

Our nation was founded on the principle that “all men are created equal.” To fulfill this promise, our voting

system should be free, fair, and accessible to all eligible citizens.

A year ago, the Brennan Center issued a study documenting the recent and abrupt reversal of America’s long
tradition of expanding voting access. Without national notice, legislators pressed scores of new bills that
would make it harder for eligible Americans to vote. This report helped spur much-needed public scrutiny of

these laws and their possible impact on our elections.

We estimated that these new laws — which included onerous voter ID laws, cutbacks to eatly voting, and
community-based registration drives — “could make it significantly harder for more than 5 million eligible
voters to cast ballots in 2012.”” That number reflected the sheer quantity and scope of restrictive legislation

already then enacted in 14 states.!

The drive to curb voting continued beyond October. All told, since January 2011, at least 180 bills were
introduced in 41 states. Ultimately, 25 new laws and two executive actions were adopted in 19 states. These
states represented 231 electoral votes, or 85 percent of the total needed to win the presidency.? This

amounted to the biggest threat to voting rights in decades.

Today, the reality is very different, and far better for voters. The dramatic national effort to restrict
Americans’ voting rights was met with an equally dramatic pushback by courts, citizens, the Department of

Justice, and farsighted public officials.

What does a survey of the landscape one week before Election Day 2012 now show? Strikingly,
nearly all the worst new laws to cut back on voting have been blocked, blunted, repealed, or
postponed. Laws in 14 states were reversed or weakened. As a result, new restrictions will affect far
fewer than the 5 million citizens we predicted last year. For the overwhelming majority of those

whose rights were most at risk, the ability to vote will not be at issue on November 6th.

At the same time, the fight will continue well past November. Courts will examine laws in Wisconsin,
Pennsylvania, and elsewhere. Politicians will introduce more bills to limit voting rights. Most significantly, the
U.S. Supreme Court will likely hear two major cases that could substantially cut back on legal protections for
voters. It has already agreed to hear a challenge, brought by Arizona, that could curb federal power to protect
voting rights. The Court likely will also hear a challenge to Section 5 of the Voting Rights Act, which has

proven to be a key protection against discriminatory laws, including many of the ones passed in 2011-12.

This upcoming legal battle unfolds against the backdrop of the recent struggle over voting rights — and in

the wake of a clear demonstration of the vital need for strong laws to protect democracy.

VOTING LAW CHANGES: ELECTION UPDATE | 1



SUMMARY OF THE ASSAULT ON VOTING RIGHTS
A Changes in State Law

What did these new restrictions look like?

STATES WITH RESTRICTIVE VOTING LEGISLATION INTRODUCED SINCE 2011

- * 41 states introduced 180 restrictive laws.
* 34 states introduced photo ID laws.

' * 17 states introduced proof of citizenship requirements.
* 16 states introduced bills to limit registration.
* 9 states introduced bills to reduce early voting periods.

Voter ID Laws: The most common new voting law — passed in nine states — was to require voters to
show certain government-issued photo IDs to vote.? Every state already had some form of voter 1D
requirement in place, at least for new voters and often for all, but these laws were far more stringent. These
highly inflexible and restrictive laws allow only select forms of 1D, like driver’s licenses and non-driver’s IDs,
which 11 percent of voting-age Americans — or 21 million citizens — do not have.* Studies also make clear
that those without photo IDs are disproportionately seniors, African-Americans, the poor, students, or
people with disabilities. Among older voters, 18 percent do not have the kind of photo IDs required by these
laws; for African-Americans, 25 percent; and for low-income voters, 15 percent.> Three additional states

passed new voter ID requirements, albeit ones that are less rigid.
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STATES THAT PASSED RESTRICTIVE VOTING LAWS

25 laws and
2 executive actions
passed in 19 states.

B states that passed voting restrictions

Photo ID requirements passed
m Voter ID restriction passed

n Restrictions on early/absentee voting passed
,@_‘D Restrictions on voter registration passed
0 Proof of citizenship passed

Y Executive or legislative action making it harder
to restore voting rights

Documentary Proof of Citizenship Laws: Three states passed laws to require documentary proof of
citizenship to register or to vote.® These requirements — which at least 7 percent of voting-age Americans do
not have” — fall particularly hard on women and low-income citizens. A full one-third of women do not have
citizenship documents with their current names and 12 percent of low-income individuals do not have such

papers available.

Laws Making Voter Registration Harder: Six states passed various laws making it harder for citizens to
register to vote,” but the most common were restrictions on voter registration drives.!® For example, in
Florida, for a full year, onerous new restrictions on drives shut down groups like the League of Women
Voters and Rock the Vote. These drives have historically played an extremely important role in getting people
registered so they can vote. In both 2004 and 2008, hundreds of thousands of Florida voters registered
through drives.!! Once the new law passed, many of those drives ground to a halt and many Floridians lost a
key opportunity to sign up. African-American and Latino citizens were especially hurt. Nationally, they
register through drives at twice the rate as whites.!? Elsewhere, new laws eliminated highly-popular Election

Day registration,'? and made it harder for people who have moved to stay registered to vote.!4

Laws Reducing Early Voting Opportunities: After decades of states expanding early voting, for the first
time there were efforts across the country to reduce this method for enhancing voting opportunities.!> Five
states cut back on eatly voting, and some in ways that were most likely to make it harder for minorities to get
to the polls. For example, Ohio and Florida both eliminated early voting on the Sunday before the election —

a day on which African-American and Latino churches organized very successful pews to polls drives in 2008.
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A full one-third of citizens who voted eatly on the eliminated Sunday in Florida in 2008 were African-
American, even though African-Americans make up only 13 percent of the state’s citizen voting-age

population. 16

NOVEL THREATS: ENDING SUNDAY EARLY VOTING
Florida 2008

African—-Americans Hispanics
35%

% Voted % of % Voted % of
Sunday before CVAP Sunday before CVAP
Election Day Election Day

Laws Making it Harder to Restore Voting Rights: Three states also made it harder to restore voting
rights for persons with past criminal convictions. The governors of Florida and Iowa both issued executive
orders reversing prior policies that increased opportunities to restore rights.!” And South Dakota passed a law

to disenfranchise persons who are on probation.
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B. Purges and Challenges

The onslaught of new laws was only the start. As legislative sessions wound down, efforts picked up to
systematically purge voters from the rolls and challenge the eligibility of registered voters. These efforts
continued in the final months leading up to the November election, creating additional — often last-minute

and unforeseen — batriers to eligible, registered citizens.

Although regular list maintenance is an important tool for maintaining accurate voter registration lists, far too
frequently, after secretive and inaccurate purge programs, eligible voters show up to the polls and discover
their names have been removed from the voting lists.!® Federal law, to some extent, constrains states’ list
maintenance activities, including by prohibiting systematic efforts to purge the voter rolls within 90 days of a

federal election.

Colorado, Florida, and Texas, among other states, began to implement large-scale programs to remove
registered voters in the latter part of 2012.1% These attempts were wildly inaccurate and threatened to throw

thousands of eligible citizens off the rolls.

In Texas, in September 2012, a court blocked a last-minute massive purge of nearly 80,000 voters identified as
deceased shortly after hundreds of eligible living voters received removal notices.?’ In Florida, Secretary of
State Ken Detzner announced he had a list of more than 180,000 potential non-citizens on the rolls,
necessitating a purge before the election. Under greater scrutiny, though, that list quickly dwindled to just
fewer than 3,000 voters targeted for removal. Within weeks of notices going out to those individuals, at least
500 confirmed their citizenship, including Bill Internicola, a 91-year-old World War II veteran who was born
in Brooklyn. By the time Florida was done refining its purge program, including the use of a federal data
system, it reported only about 200 potential non-citizens on the rolls. These names are still being checked.?!
This pattern repeated in Colorado. Secretary of State Scott Gessler initially announced there were potentially
11,000 non-citizens on the rolls. That number dropped to just under 4,000, and then down to a list of only
141 people.?? With less than two weeks to the election, Gessler abruptly announced he found an additional
300 potential non-citizens.?> At the same time, private organizations including True the Vote, Judicial Watch,

and local citizen-led groups have threatened or filed lawsuits demanding purging of the voter rolls.>

In addition to purges, there has been an increase in mobilization of political groups to challenge voters at the
polls. In nearly every state, antiquated laws known as “challenger laws” allow private individuals to contest
the eligibility of a voter either before or on Election Day. The growing use of challenger laws in recent years
has exposed abuse that suppresses and intimidates eligible voters.?> This year, True the Vote and other groups
have announced large-scale plans to blanket the polls with challengers and poll watchers.? It is not yet known
whether the current challenger plans will materialize on Election Day. Past efforts have targeted communities
of color, students, and voters with disabilities. Shortly before the 2004 presidential election in Ohio, for
instance, a local political party planned to station 3,500 challengers in select voting precincts. A court found
that under this scheme, 97 percent of first-time voters in majority-black precincts would have encountered
challengers at the polls compared to just 14 percent of first-time voters in majority-white precincts (see chart

on next page).?” Under scrutiny, the controversial plan was abandoned on Election Day.
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SPENCER v. BLACKWELL

Ohio 2004
97% of new voters in 14% of new voters in
majority African-American majority White precincts
precincts to face challenges to face challenges

That’s the bad news. The good news is that, starting in 2012, this overwhelming series of attacks on voting

finally came to a halt.
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THE PUSHBACK

The dramatic national effort to restrict Americans’ voting rights was met with an equally dramatic pushback
by citizens, voting rights groups (including the Brennan Center), courts, the Department of Justice, and
farsighted public officials. This pushback was largely successful: As of the date of this report, restrictive
voting measures have been blocked or blunted in 14 states. Specifically, for the 2012 elections:

e Restrictive photo ID requirements have been blocked in Pennsylvania, South Carolina, Texas, and
Wisconsin, and vetoed in Minnesota, Missouri, Montana, New Hampshire, and North Carolina;

e  Punitive regulations of voter registration drives have been permanently blocked in Florida and vetoed
in Michigan;

e  Cutbacks to early voting have been blocked in Ohio and mitigated in Florida;

e A law that required documentary proof of citizenship to register to vote has been blocked in Arizona;
and

e Laws that would have cut back on voter registration opportunities have been repealed in Maine and

Ohio, and vetoed in Montana.28

In the end, the bulk of the most onerous laws that would have made it harder for Americans to vote will 7o#
be in place for the 2012 elections. Of particular note, most of the voting restrictions adopted in swing states
will not be in effect in 2012. By and large, voters have won the battle over voting rights in 2012.

PUSHBACK AGAINST RESTRICTIVE VOTING LAWS

11 courts blocked or blunted
restrictive voting laws.

Laws were repealed
as a result of citizen action
in 2 states.

States with pushback

States with gubernatorial pushback

States with Department of Justice pushback
States with court cases

States with voter pushback
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How did this happen? The pushback has taken a variety of forms — from citizen-led repeal efforts, to
gubernatorial vetoes, to objections from the Department of Justice, to court cases. The most significant blow
to the movement to testrict voting this year has been the dramatic string of legal victories by citizens and

voter advocates, mostly in the past few months.
A. Citizen-Led Repeal Efforts
In two states, citizens rallied around referendums to repeal new voting restrictions.

In Maine, citizens mobilized against a law passed in June 2011 to eliminate the state’s highly popular practice
of Election Day registration, which had been in place for nearly four decades. Political scientists credit
Election Day registration with increasing voter turnout by 3 to 6 percent.?’ Immediately after the law passed,
a broad-based coalition of groups launched a campaign to “repeal” it via ballot initiative. In September 2011,
they submitted close to 70,000 signatures (well above the 57,277 needed) to the secretary of state’s office to
qualify the measure for a “People’s Veto,” a referendum process that placed a repeal of the newly passed law
on the November 2011 ballot.?* On November 8, 2011, citizens in Maine voted 60 percent to 40 percent to

restore Election Day registration in the state.!

In Ohio, citizens similarly organized to oppose an omnibus voting bill that Gov. John Kasich had signed into
law in July 2011. The law cut the early voting period, eliminated the state’s de facfo same day registration week
during the early voting period, and batred county boards of election from mailing out return-paid absentee

ballots or applications, among other things.3?

Just after the law’s passage, Fair Elections Ohio, a coalition of lawmakers, labor unions, church groups,
voting rights advocates, and concerned citizens, led by former Democratic Secretary of State Jennifer
Brunner, organized a petition drive to oppose the new law. In Ohio, if a referendum to repeal a law is
certified for the ballot, that freezes the law’s provisions until after the election. Ultimately, foes submitted
more than 307,000 signatures; after the state board of elections found some of the signatures deficient, they
submitted even more.3? In mid-December 2011, Secretary of State Jon Husted certified the referendum for
the November 2012 ballot.*

Reportedly because of the massive mobilization around the issue, on May 8, 2012, Ohio lawmakers voted
along party lines to repeal the new election law.3> (Of note, Republicans voted to repeal their own statute,
while Democrats wanted the referendum to proceed.) The referendum effort did not cover, and the
legislature did not repeal, another newly enacted law that would have cut the state’s early voting period and
eliminated early voting the weekend before the election. That was addressed by the courts, as discussed

below.
B. Gubernatorial Vetoes and Resistance

In six states, governors vetoed restrictive voting laws that had been passed by state legislatures, and in one

more, gubernatorial resistance caused the legislature to soften a new law. Given the consistent partisan divide
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over laws making it harder to vote we documented in Voting Law Changes in 2012, it is not surprising that all
of the vetoes in 2011 were done at the hands of Democratic governors. By 2012, however, perhaps as a result
of public pressure, opposition to restrictive voting laws had spread beyond Democrats. In mid-2012, two

Republican governors pushed back on new voting restrictions, handing voters additional victories.
1. Voter 1D

In rapid succession in May and June of 2011, Democratic governors in Minnesota, Missouri, Montana, New
Hampshire, and North Carolina vetoed restrictive laws passed by Republican legislatures that would have

required government-issued photo IDs to vote:

e The Montana legislature passed H.B. 152 on April 25, 2011, and Gov. Brian Schweitzer vetoed it on
May 5, 2011.36

e The Minnesota legislature passed S.F. 509 on May 21, 2011, and Gov. Mark Dayton vetoed it on
May 26, 2011.37

e The Missouri legislature passed S.B. 3 on May 26, 2011, and Gov. Jay Nixon vetoed it on June 17,
2011.38

e The North Carolina legislature passed H.B. 351 on June 16, 2011, and Gov. Beverly Perdue vetoed
it on June 23, 2011.%

e The New Hampshire legislature passed S.B. 129 on June 8, 2011, and Gov. John Lynch vetoed it
on June 27, 2011.41

In New Hampshire, a second voter 1D bill eventually became law. It is far less rigid than the one originally
proposed. The original bill (S.B. 129) would have required voters to present a photo ID issued by the U.S.
government or the state of New Hampshire, or a driver’s license from another state. Voters without
acceptable ID would not have had their votes counted unless they returned to a town clerk’s office within
two and a half days of the election with an acceptable photo 1D, a waiver from the secretary of state, or an
affidavit of religious exemption. Lynch vetoed this bill, as well as a less restrictive voter ID bill (S.B. 289)
introduced in the following session.*> On June 27, 2012, however, the state legislature voted with two-thirds

majorities to override the veto of the second bill.#3

Under the new law, New Hampshire citizens seeking to vote in person in the 2012 general election will now
have to show one of a variety of forms of photo 1D — including a driver’s license, non-driver’s ID card, a
U.S. armed services ID card, and a student ID card — or else submit an affidavit of identity at the polls.
Beginning in September 2013, some of those forms of ID will no longer be accepted, though voters without

acceptable IDs will still be able to vote a ballot that will count after executing an affidavit of identity.

In Virginia, Republican Gov. Bob McDonnell surprised observers by similarly pushing back on restrictive
voter ID bills. In March 2012, Virginia lawmakers passed S.B. 14 and H.B. 9,% which would have required
voters to present limited forms of photo IDs at the polls. These bills gave voters without those IDs on
Election Day one day to present them to election officials. Rather than signing the bills into law, on April 9,
2012, McDonnell introduced several amendments to soften the bills’ requirements and reduce their burdens

on voters without IDs. To explain his action, the governor cited a desire “to preserve [the| goal of preventing
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illegal voting while promoting voter participation, and making sure we do not stand in the way of legitimate
voting” and “to ensure that this legislation complies with the requirements of the Voting Rights Act of
1965.746 The legislature rejected one of the governor’s proposed amendments — to require election officials
to count the provisional ballots cast by voters without accepted IDs if their signatures matched those on file
with the state — but adopted the remaining amendments.*” McDonnell signed the bills into law on May 18,
201248

Under the new law, Virginians will have to present IDs before voting at the polls, though acceptable IDs
include not only photo IDs but also a range of non-photo IDs, including a Virginia voter registration card
that is mailed to all registered voters. In his signing statement, McDonnell pledged to “ensure that no voter is
overly burdened by the provisions included in this legislation,” and to send “every voter in Virginia a free

voter card . . . to ensure they have at least one form of ID to bring with them to the polls.”#
2. Voter Registration and Other Restrictions

In two states, governors vetoed bills that would have made it more difficult to register to vote, among other

restrictions.

In Montana, as in Maine, the new Republican legislature passed a bill on April 5, 2011 that would have
eliminated Election Day registration in the state. Democratic Gov. Brian Schweitzer vetoed that bill on April
13, 2011, leaving Election Day registration in place.>

In Michigan, on July 3, 2012, Republican Gov. Rick Snyder vetoed several controversial bills that would
have made it harder to vote.5! S.B. 754 sought to impose unnecessaty administrative burdens on voter
registration drives that would have hampered groups seeking to help register voters.”? S.B. 803 would have
required voters to affirmatively state they were citizens before receiving their ballots at the polling place, even
though they already affirmed citizenship when registering to vote.>> Voters who did not affirm their
citizenship a second time would be automatically challenged by election officials.>* Also vetoed, H.B. 5061
would have required a registered voter to check a repeat citizen affirmation box when applying for an
absentee ballot. Failure to do so would have resulted in the voter’s absentee ballot not being counted unless

she could specifically affirm her citizenship on Election Day.>
C. Pushback in Legislatures

The political pushback against laws making it harder to vote did not only come from governors. In many
states where restrictive voting bills were expected to pass, community efforts helped prevent the legislature
from passing them in the first place. Overall, in 2011-12, 41 states introduced 180 bills restricting voting.
Only 25 of those bills in 19 states eventually passed (and many of those have been blocked since).

Nebraska was one state with a successful legislative pushback. There, legislators introduced a bill (I..B. 239)36
to require voters to present government-issued photo IDs to vote, as well as an amended bill that would have
let voters also present a voter registration card.’” A coalition of approximately two dozen organizations,

including Nebraskans for Civic Reform and the Nebraska Association of County Officials, held protests and
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rallies to voice their opposition to the bill,>® raised public arguments about the negative impact the bill would
have on voters and on the state’s treasury,® and otherwise lobbied state legislators. The bill's backers could
not defeat a filibuster, falling three votes short on March 28, 2012.60

D. Department of Justice Resistance

Throughout 2011, the Department of Justice was silent on the wave of restrictive voting laws in the states.
The Department’s voting rights law enforcement record during that period was also very sparse.’! But on
December 13, 2011, at a speech at the LBJ Library in Austin, Texas, Attorney General Eric Holder for the
first time expressed public concerns over the “state-level voting law changes” that Rep. John Lewis (D-Ga.)
had condemned as part of “a deliberate and systematic attempt to prevent millions of elderly voters, young
voters, students, [and] minority and low-income voters from exercising their constitutional right to engage in
the democratic process.”®? The attorney general said: “It is time to ask: what kind of nation — and what kind
of people — do we want to be? Are we willing to allow this era — our era — to be remembered as the age

when our nation’s proud tradition of expanding the franchise ended?”’3

Ten days later, the Justice Department issued a letter objecting to South Carolina’s new photo ID law under
Section 5 of the federal Voting Rights Act.%* Since then, the Department also has objected to restrictive laws
in Texas and Florida. It has delayed and may challenge Mississippi's new law, as well. In some cases, it refused
to “preclear” changes; in others, it sought to block restrictions in court. In sum, the Department forcefully

stepped forward to protect voters’ rights.

Under the Voting Rights Act, certain states with a history of discrimination in voting must get approval — or
“preclearance” — from the Department of Justice or a federal court in Washington, D.C. before
implementing any changes to their voting laws or practices. The Department, in turn, is required to review all
state law changes submitted to it for approval, and to object to those changes unless the state can prove they

neither have the purpose nor the effect of worsening minorities’ position with respect to the franchise.

Based on the information submitted by South Carolina, the Department rejected its voter ID law, finding
that non-white voters were far more likely than white voters to lack accepted 1Ds.% This objection prevented
South Carolina’s law from going into effect — unless and until a court found otherwise. Soon after, the
Palmetto State announced it would go to court to fight the Department’s determination — and to challenge
the constitutionality of a key provision of the landmark Voting Rights Act.® At the Republican presidential
primary debate on Martin Luther King Day the next month, Texas Gov. Rick Perry praised South Carolina
for being “at war with this federal government” over the Voting Rights Act and the state’s voter ID law.¢” On
February 7, 2012, South Carolina filed a lawsuit seeking judicial preclearance of its voter ID law, but omitted
its threatened challenge to Section 5 of the Voting Rights Act.%® (That provision was nonetheless challenged

by a number of other states and jurisdictions.)

While South Carolina’s lawsuit was pending, the Department objected to new voting laws from two other
states — Texas and Florida — both of which had also filed lawsuits seeking to preclear their laws under the
Voting Rights Act. On March 12, 2012, the Department objected to Texas’s strict photo ID law on the
ground that it disproportionately harmed the state’s minority voters.®” The Department found that, based on
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the data supplied by the state, between 604,000 and 795,000 registered Texans lacked IDs that would have
been accepted for voting under the new law, and that Latinos were between 46 percent and 120 percent less

likely than non-Hispanic voters to have state-issued photo 1Ds.”

In Florida’s case, the state withdrew its preclearance request before filing its lawsuit in federal court.
Nonetheless, as part of the litigation, the Department was required to take a position on whether the voting
law changes at issue — new restrictions on voter registration drives, cutbacks to early voting, and new
procedures for voters who move to new counties — comported with the Voting Rights Act. On March 20,
2012, the Department said the voter registration and early voting changes did not pass muster because they

disproportionately harmed minority voters.”!

In each of these cases, the Department of Justice’s determination under Section 5 of the Voting Rights Act
was not the final word because all three states brought suit in federal court in Washington, D.C. The
Department’s role thus switched from decision-maker to litigant. In this capacity, too, the Department played

a critical part in blocking these new laws.

While the Department resisted some of the most onerous new voting laws, it did preclear the new voter ID
law in New Hampshire, which had been softened after the governor vetoed a more restrictive bill.”> (The new
law is described in Section III below.) The Department has not yet made a determination with respect to a
new voter ID law in Mississippi, but as a result of its review and request for additional information, the law

will not to be in effect for the 2012 elections.
E. Court Victories

By far the most striking pushback against new voting restrictions has come through the courts. Virtually every
court to consider a law or policy restricting voting this past year found in favor of the voters. Overall, 11
court decisions in 8 states blocked or blunted new laws that would have made it harder for eligible

Americans to vote.

e  Wisconsin: In March of this year, two separate state courts blocked Wisconsin’s strict new photo ID
law on the ground that it violated the state’s constitution. One court found the new law unfairly
burdened citizens’ right to vote under the state constitution,” and the other found the law was both
beyond the legislature’s powers and inconsistent with a state constitutional provision setting out the

exclusive qualifications for voting.™

Although those decisions are still being appealed, the law will not be in effect for the 2012 election.
The impact is significant: According to one court’s findings, approximately 221,975 eligible voters in
Wisconsin do not have IDs that would have been accepted under the new law.” Other estimates are

even higher.7¢

e Missouri: Also in March 2012, a state court in Missouri blocked an initiative to place a voter 1D
constitutional amendment on the November 2012 ballot, ruling the language of the ballot initiative

was misleading.”” Because the Missouri Supreme Court struck down the state’s prior photo ID law as
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unconstitutional, voters will not have to show photo ID at the polls unless and until the state

constitution is amended to require such ID.

Arizona: On April 17, 2012, an expanded panel of the U.S. Court of Appeals for the Ninth Circuit
sitting en banc blocked an Arizona law, enacted several years earlier, requiring voters to provide
documentary proof of citizenship to register to vote. In a 7-2 decision written by a judge appointed
by President George W. Bush, the court found that Arizona’s law was inconsistent with the federal
Motor Voter law, which requires states to “accept and use” a uniform federal voter registration form,
delegates authority to a federal agency over that form, and seeks to streamline the registration process

nationally.”

As a result of this decision, Arizona’s proof of citizenship requirement is currently blocked. While the
law was in effect, tens of thousands of voters were denied registration because they did not provide
adequate proof of citizenship.” On August 15, 2012, the U.S. Supreme Court agreed to review this

decision during the next term.

Florida (voter registration drives): On May 31, 2012, a federal court in Tallahassee preliminarily
blocked enforcement of the most onerous provisions of Florida’s new law restricting community-
based voter registration drives.) The court found the law likely violated the First Amendment and
the federal Motor Voter law and noted that “allowing responsible organizations to conduct voter
registration drives — thus making it easier for citizens to register and vote — promotes
democracy.”8! After the parties reached a settlement agreement, on August 30, 2012, the court issued

a final order permanently removing restrictions on community-based voter registration drives.5?

While the law was in effect, civic groups across the state — including plaintiffs the League of
Women Voters of Florida and Rock the Vote — had completely shut down their voter registration
drives. As soon as the law was blocked, drives resumed, registering thousands of Florida voters.®?
Registration numbers, which had fallen statewide in the wake of the law, jumped up after the law was
enjoined in late May 2012, and August and September were the two months with the highest number

of new voter registrations in 201284

Florida (early voting): In a decision issued on August 16, 2012, a three-judge court in the District
of Columbia refused to preclear Florida’s new law cutting back on early voting days and hours under
the federal Voting Rights Act.85 The court found the state had not met its burden of showing that the
changes to early voting would not have a racially discriminatory effect on voters in Florida’s five

counties covered by the Act.86

As a result of this decision, Florida submitted an early voting plan for the five covered counties to
offer the same number of early voting hours as required by the prior law, which was equivalent to the
maximum permitted under the new law.8” Most of Florida’s largest counties, including Miami-Dade,
Broward, Orange, and Palm Beach, also followed suit.®® Most Florida voters, therefore, will face the
same number of eatly voting hours as in past elections, but those hours will be spread over fewer

days.
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e Texas: On August 30, 2012, shortly after the Florida decision, another three-judge court in
Washington, D.C. rejected Texas’s strict photo ID law under the federal Voting Rights Act.8? The
court found the state had not met its burden of showing that the law would not have a discriminatory
effect against minorities. To the contrary, the court found the evidence showed that the costs of
obtaining qualifying ID “will fall most heavily on the poor and that a disproportionately high

percentage of  African Americans and Hispanics in Texas live in poverty.”?

This decision means Texas’s voter ID law will not be in effect for the upcoming election or future
clections, although the lawsuit continues. (The court is now considering Texas’s argument that the
federal law at issue — Section 5 of the Voting Rights Act — is itself unconstitutional.) The impact of
this on Texas voters will be substantial, although the number of affected voters is difficult to
quantify.”! According to the original data provided by Texas, more than 604,000 registered voters
lack qualifying 1Ds.?

e Pennsylvania: Pennsylvania’s highly restrictive new photo ID law was also blocked in large part by a
state court on October 2, 2012.9 The court had originally refused to enjoin the law under the state
constitution, crediting the state’s promises that it would be able to get conforming IDs into the
hands of all affected voters in time for the election. On September 18, 2012, however, the state
Supreme Court, in a 4-2 decision joined by the court’s three Republican members, vacated that
decision, finding that the trial court had relied too much on supposition, and that the state’s
implementation of a new photo ID law in the short term would violate the state constitution unless
“there will be no voter disenfranchisement” as a result of that implementation.”* The Court sent the
case back to the trial court, which, in turn, issued a temporary order prohibiting the state from
disenfranchising voters who do not have photo IDs in 2012.

Under this ruling, the state may still ask voters to present state-issued photo IDs at the polls in
November, but it must allow all voters, including those who do not have qualifying IDs, to vote by
regular ballot. After November, the injunction will be reconsidered. Although the number of affected
voters is disputed, as many as 758,000 registered Pennsylvanians may lack acceptable IDs, according
to the Pennsylvania Department of Transportation.”> The state itself conceded that at least tens of
thousands would be affected.

e Ohio (early voting). On October 5, 2012, a federal appellate court — agreeing with the federal
district court below — blocked Ohio’s new law that significantly reduced opportunities for in-person
eatly voting.” The suit had been brought by the Obama presidential campaign. Among other things,
the new rules prohibited early in-person voting for all citizens except for military service members
during the three days before Election Day. The court found the policy violated the U.S.
Constitution’s Equal Protection Clause. It held that the state could not justify its refusal to offer all
voters the same eatly-voting opportunity it already provided to military voters. The U.S. Supreme

Court rejected Ohio’s request for emergency relief.?
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As a result Ohio will offer early voting in the last three days before the election. This will significantly
benefit Ohio voters, especially African-Americans, who heavily take advantage of early voting. In
Ohio’s largest county, Cuyahoga, African-American voters accounted for 28.6 percent of the overall
vote but cast 77.9 percent of early in-person ballots. Overall, African-Americans were 26 times more

likely to vote eatly than white voters.?

Ohio (provisional ballots). Another appellate court decision, issued on October 11, 2012,
prohibited Ohio from refusing to count provisional ballots cast in the right polling place but wrong
precinct because of poll-worker error.” The Sixth Circuit panel found that it was “fundamentally
unfair” to disqualify wrong-precinct ballots caused by poll-worker error, and blocked this policy
under both the Due Process and Equal Protection Clauses of the U.S. Constitution.'® After the case
was sent down to the federal district court, the ruling was expanded to cover all wrong-precinct

ballots that are the result of poll-worker error, even those cast at the wrong polling place.1"!

The potential impact of this decision is significant. In 2008, more than 14,000 wrong-precinct
provisional ballots were cast in Ohio.!2 A closely disputed judicial race in 2010 turned on the

disposition of wrong-precinct provisional ballots.!03

South Carolina: On October 10, 2012, another three-judge federal court in Washington, D.C. ruled
there was not enough time left to implement the state’s voter ID law for the 2012 general election
without significant disenfranchisement.!* The court did preclear the requirement for future elections,
but it clarified aspects of the law so that it “does not require a photo ID to vote.”1% Instead, South
Carolinians can continue to use their non-photo voter registration card after 2012, so long as the
voter signs an affidavit stating the reason for not having obtained a photo 1D.!1% The preclearance
going forward does not undermine the victory for voters. As Circuit Judge John Bates noted in his
concurring opinion, “Act R54 as now pre-cleared is not the R54 enacted in May 2011.”197 Instead,
the law was substantially mitigated both by the state’s expansive interpretation of an exception to the

photo ID requitement and by the state’s efforts to expand access to photo ID.

As a result of this decision, SC voters will not be required to provide photo ID in this yeat’s
elections, and going forward, they will have the ability to vote a valid ballot even if they do not have
approved photo IDs. This means that the 130,000 registered voters who were found to lack

acceptable photo IDs!% will be able to vote and to have their votes counted.

Taken together, these decisions dismantle the bulk of the most restrictive new voting laws that would have

been in place for the 2012 elections. The states that saw restrictive laws blocked or blunted by courts produce

half the electoral votes needed to win the presidency. Without the courts, millions of citizens would have

found it far harder to vote. This dramatically underscores the importance of the courts in protecting

Americans’ fundamental right to vote.

These decisions are noteworthy not only for their overall effect on voters but also for the sheer consistency

of their results. As noted, almost every court to have considered a law or policy making it harder to vote

blocked or mitigated it. There are exceptions. Most notably, a federal appeals court allowed severe restrictions
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on voter registration drives in Texas to stand; a state appeals court upheld Tennessee’s voter ID law in
October 2012. But voters have won the vast majority of cases, at least for now. This is true despite the fact
that the cases involved a variety of different legal claims and theories in different courts across the country.!??
This is true regardless of the political backgrounds of the judges deciding the cases. This overwhelmingly

positive outcome stands in contrast to past election cycles, where litigation results have been more mixed.

What accounts for the remarkable string of litigation victories? In part, judges likely were struck by the scope
of potential disenfranchisement. Each of the court cases considered — and often sought to quantify — the
extent to which the laws at issue could prevent eligible citizens from voting. Where new laws were found to
have a disenfranchising effect, they were typically blocked or mitigated to prevent that effect. Courts have
also been sensitive to the fact that the wave of new voting restrictions generally runs counter to core
principles of American law, which tend to promote democracy and seek to fulfill the promise of political

equality espoused in the Declaration of Independence.

The decisions also suggest that courts are uncomfortable with what appears to be a push by some politicians
to manipulate rules so certain voters would find it particularly hard to participate. Although no decision found
improper motives behind new laws, courts did raise questions about legislators’ purposes. For example, Judge
Robert Hinkle in Florida questioned the state’s reason for requiting groups conducting voter tegistration

drives to submit completed forms to state officials within 48 hours of their being signed:

[The state has little if any legitimate interest in setting the deadline at 48 hours. The short deadline,
coupled with substantial penalties for noncompliance, make voter-registration drives a risky business.
If the goal is to discourage voter-registration drives and thus also to make it harder for new voters to
registet, the 48—hour deadline may succeed. But if the goal is to further the state's legitimate interests
without unduly burdening the rights of voters and voter-registration organizations, 48 hours is a bad

choice.!10

In Pennsylvania, the state Supreme Court raised serious questions during oral argument as to why the state
insisted on trying to rush through a last-minute implementation of a new photo 1D law before a working
apparatus for issuing acceptable IDs was in place.!!! That concern was reflected in the court’s decision, which
referenced the state’s “ambitious effort” to “bring the new identification procedure into effect within a

relatively short timeframe.””112

Regardless of the reasons, the results are unmistakable: Voters have largely won the litigation battles of 2012.
And, as discussed above, they have successfully fought back new voting restrictions in a variety of other ways
as well. The big story of this election cycle, therefore, is not just the massive legislative effort to cut back on
voting rights across the country — it is also the massive and surprisingly successful effort by voters to protect

their rights. But the job is not yet done.
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THE DAMAGE DONE
A. New Voting Restrictions In Effect For 2012

Despite these victories, voters are somewhat worse off than they were in 2010. Going into the 2012 election,
voters have been saddled with 18 new laws and executive actions in 13 states that make it harder for
eligible citizens to register and to vote.!'? These states account for 165 electoral votes, or 61 percent of the
total needed to win the presidency.!'* Also, as discussed below, the legal flux surrounding the laws that passed
but were blocked or blunted has contributed to increased confusion and uncertainty about election
procedures this year. This has the potential to further impact the 2012 election.

RESTRICTIONS STILL IN PLACE FOR 2012 ELECTION
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There are now 16 new laws and
2 executive actions in 13 states
that will be in effect for 2012.
Two laws in 2 states have been
seriously blunted by the courts.

Il States with voting restrictions

Photo ID requirements passed

Voter ID restriction passed

Restrictions on early/absentee voting passed
Restrictions on voter registration passed
Proof of citizenship requirements

Executive or legislative action
making it harder to restore voting rights
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Laws that could be reversed

In short — despite the tremendous victories in public squares, statehouses, and courthouses — not all

damage has been averted. Following are the remaining voting restrictions that newly apply to millions of
eligible citizens.
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1. Laws Making It Harder to Register to Vote

Leading up to this election, new rules in four states make registering to vote harder, most notably by

tightening the rules for voter registration drives.

e In Florida, for most of this election cycle, a new regulatory scheme imposed insurmountable
obstacles on community-based groups and large national nonprofits that have registered hundreds of
thousands of new voters in Florida for decades. Under the federal court order that blocked the law,
drives now have 10 days, instead of just 48 hours, to return forms, and the most onerous of the

previously-imposed registration and reporting requitements are no longer in force.!'>

Unfortunately, by the time the court acted, groups were left with only four months to register new
voters before the close of registration. Many of Florida’s largest and most well-established
nonpartisan voter registration drives were shut down, or severely handicapped, for an entire year.!16
During that 12-month period, there were nearly 100,000 fewer new voter registrations in Florida
than there had been during the same period before the 2008 presidential election, according to our
analysis.!!” This is a 14 percent decrease in the rate of new registrations from 2008 to 2012. A recent
scholatly study of the impact of Florida’s restrictions on voter registration found a similar rate of
decline in new registrations, noting an even greater drop in new registrations among voters aged 21

and younger.!18

e In Texas, the new rules cracking down on voter registration drives were particularly harsh. Although
Texas already regulated drives more severely than perhaps any other state, it enacted new changes to
make its laws even more restrictive. In particular, only residents of Texas who are eligible to vote can
participate in voter registration drives.!’” This requirement effectively excluded major national voter

registration groups from conducting drives in Texas.!20

e Although Illinois also tightened its regulation of voter registration drives, its new trule is not neatly as
hurtful as those in Florida and Texas. Voter registration drives participating in the official volunteer
system now have less time to return collected applications to election officials.'?! But this reduction
in time does not apply to groups only using the national mail-in voter registration form. Nonetheless,
participation in the official volunteer system is still common in Illinois because it is mandatory for

any drives collecting the state registration forms.122

¢ Wisconsin also made registering to vote harder for new residents of the state. It changed its voter

eligibility requirements, by extending the minimum period of residency from 10 to 28 days.!23
2. Voter ID

Of the five states enforcing new voter ID laws this November, only two impose strict photo ID
requirements. Others afford more flexibility, such as accepting a broader range of 1Ds or allowing an affidavit
of identity.
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¢ In Kansas and Tennessee, where the laws are particularly rigid, registered voters will be required to
show government-issued photo identification at the voting booth. Of the two, Kansas accepts a
considerably broader range of photo IDs than does Tennessee. For example, in addition to a driver’s
license from any state, U.S. passport, or government employee 1D, a state student ID card or state
public assistance ID card are acceptable.!?* Voters without acceptable ID may vote a provisional
ballot, and in most cases they have six days to present acceptable ID to election officials to ensure
their votes are counted.!? Tennessee, on the other hand, expressly refuses to accept student IDs
from institutions of higher education.’?¢ While certain individuals may qualify for the option of
executing an affidavit of identity at the polls,'?” most voters without ID will have to cast a provisional
ballot and will have only two business days to provide acceptable ID.!2¢ Thus, for the first time in
Kansas and Tennessee, eligible citizens who do not have the kind of ID required by these new laws
will bear the burden and costs of obtaining it, or else find themselves unable to cast a regular ballot
on Election Day.!? Others may simply be dissuaded from even registering or going to the polls

because they do not have, or cannot readily obtain, the necessary photo 1D.

e In contrast, New Hampshire, Rhode Island, and Virginia all give voters without photo IDs a
variety of options for having their votes counted. New Hampshire and Rhode Island both allow non-
photo IDs for 2012 elections and will start having photo ID requirements next year or later. New
Hampshire’s law will allow election officials to verify voters’ identity without strictly requiring one of
the forms of ID on the statutory list, and voters without ID may vote after executing an affidavit
attesting to their identity.!* In Rhode Island, voters who are unable to provide approved photo 1D
will be allowed to vote a provisional ballot, which will be counted if the signatures on the ballot and
the voter’s registration match.’® And in Virginia, the list of acceptable IDs includes documents
without a photo that show the voter’s name and address, such as a utility bill, bank statement,

government check, or paycheck.132
3. Making it Harder to Restore Voting Rights

In three states, hundreds of thousands of citizens with past felony convictions will be left out of this election

and will find it difficult or impossible to restore their voting rights in the future.!3?

e Florida and Iowa both reversed prior executive actions that made it easier for citizens with past
criminal convictions to restore their voting rights. In 2007, Florida Gov. Charlie Crist streamlined the
restoration process, and since then the voting rights of at least 150,000 Floridians were restored.!3*
But since Gov. Rick Scott turned back the rules last year, no voting rights have been restored in
Florida.!3 Similarly in Iowa, although an executive order by then Gov. Tom Vilsack had restored the
voting rights of 80,000 persons with past convictions, in 2011, Gov. Terry Branstad revoked that

order. Now Iowa permanently disenfranchises all citizens after a criminal conviction.!36
e In 2012, South Dakota passed legislation to deny voting rights to persons with ctiminal convictions

who are on probation. This change compounded existing requirements that already required a person

to complete any term of incarceration or parole before the state would restore voting rights.!37
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4. Reduced Early Voting Opportunities

This November there will be fewer opportunities to cast a vote early in Florida, Georgia, Tennessee, and
West Virginia.!?® The scope of the reduction differs significantly among these four states, and the outcome of
the preclearance case in Florida has helped ameliorate the significant loss of heavily-used eatly voting days in
that state.

In Florida and West Virginia, cuts to early voting wete fairly substantial. In Florida, in addition to eliminating
the first five days of early voting, counties lost the option of opening their polls on the last Sunday before the
election. In total, Florida went from an early voting period that could extend up to 14 days, to one that is only
eight days long.!® The preclearance decision mitigated this somewhat — by ensuring maximum hours were
offered in the five jurisdictions covered by the Voting Rights Act.'*” And most large counties have established
hours close to the maximum for this election.!*! West Virginia likewise dropped its early voting period to
less than two full weeks, reducing the 17 days previously available to 10 days.!*> The reductions in Georgia

and Tennessee were less severe.!43

Overall, how well voters will adjust to the loss of early voting days is an open question, but it is undisputed
that millions will need to do so. In Florida — which made one of the most dramatic cuts — nearly 1 million
voters in 2008 cast their ballots during the days that have been eliminated, which included the last Sunday
before Election Day.!#* This will create difficulties and burdens for all Florida voters, but it is black voters
who will bear the brunt of constricted access to the polls. In 2008, black voters in Florida used the now-
eliminated first week of eatly voting at nearly twice the rate of white voters, and they relied on the last Sunday

at more than three times the rate of white voters.!45

The popularity of eatly in-person voting among black voters is not unique to Florida. According to the
Census Bureau, eatly in-person voting by African-Americans in southern states neatly tripled from the 2004
to 2008, and was much higher than the rate among white voters in 2008.146 Scholars expect this trend to
continue.'¥” Notably, the new state laws reducing eatly in-person voting are all concentrated in southern

states.148
B. The Collateral Damage: Confusion and Misinformation

In a typical year, confusion and misinformation often mar American elections. This year saw dozens of new
rules proposed, enacted, challenged, blocked, repealed, appealed, and postponed — all within months of a

major election. Ordinary problems could compound.
Most at risk for confusion: States where voter 1D laws were blocked.

In Pennsylvania, for example, under the terms of the court’s injunction, voters may only be asked to show
photo ID at the polls during the November election, but voters without ID can still vote a regular ballot.
However, reports — including a legal petition for relief — document that voters were still receiving incorrect
information about ID requirements from state and local election officials just weeks before the election. The

state’s television advertisements telling voters to bring photo ID ran before and after the court’s ruling.# As
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of mid-October, the state Department of Aging was sending mailings to thousands of seniors incorrectly
stating, “Voters are required to show photo ID on Election Day.”!50 The Brennan Center discovered similar
misinformation on the official websites for two of the state’s largest counties.!>! And a state newspaper
recently published an article misinforming voters that photo ID was still required.’® In Texas, election
officials sent every voter a card saying photo ID would be required “upon federal approval”!>® — but never

sent a follow up note saying that approval had been denied.

Indeed, even absent inaccurate information directly from the state, it is well documented that voters ate
frequently asked to show photo identification at the polls when state law does not require it. A leading
national study found that at least half of voters were asked for photo ID by poll workers, even in states
without ID requirements.!> Not all voters are asked to show ID. Poll workers ask far more minority voters

to show ID than their white counterparts.!>

Voters may also be confused about when they can vote in states that trimmed early voting. In Ohio, whether
polls would remain open to all voters on the last three days of the early voting period was the subject of
litigation and remained an open question until as late as October 16.156 As lawsuits unfolded in Florida, it was
unclear until September how early voting changes would apply.!>” Moreover, the terms under which Florida’s
carly voting changes were ultimately precleared require the five counties covered by Section 5 of the Voting
Rights Acts to offer the maximum allowed hours each day, for a total of 96 hours of early voting.!>8 Other
counties, however, are not subject to this requirement. Those counties now have substantial discretion to
decide the specific hours they will be open each day.!® Fortunately, it appears most of the largest counties

will offer hours close to the maximum, thus cushioning the blow of lost days.!®* But confusion may persist.

Finally, the eligibility of persons with prior criminal convictions is frequently a point of confusion for voters
and election officials alike. Too often, these citizens are not properly informed of their rights, even when they
remain eligible to vote (or have regained rights).!o! And persons with past convictions who are in fact
propetly registered to vote have been wrongly purged from the voter lists or challenged at the polls.!> These
problems are of particular concern this year in Florida, Iowa, and South Dakota where, for the first time in 15

years, states have taken actions to roll back rather than restore voting rights.163
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THE BATTLES TO COME

The national fight over voting rights will continue beyond November. We may be at a high water mark for
voter access today. Going forward, we not only have to defend the victories already won, but we also have to
stave off additional efforts to cut back on voting rights. The fight will play out in three main arenas: In the

courts, in the U.S. Supreme Court, and in statehouses across the country.
A. In the Courts

First and foremost, many of the court victories won before this year’s elections are temporary. The final
decisions are those blocking Florida’s voter registration drive law, mitigating South Carolina’s voter 1D law,
preventing Missouri’s photo ID ballot initiative from going onto the ballot, and preventing five Florida
counties from implementing reduced early voting hours. All of the other decisions are subject to further

review either on appeal or in the same courts. That means the outcomes could change.
These are the cases to watch:

e Both Wisconsin state court decisions striking down the state’s strict photo ID law are subject to
further review by the state appellate courts. The state Supreme Court refused to hear the case on an
expedited basis before the election.!®* But both cases ate currently before the state Court of Appeals
and arguments are expected after the election.!¢> (Because the cases are based on claims that the law
violates the state constitution, they will not be subject to additional review in the U.S. Supreme
Court.)

e Both federal appeals court decisions relating to Ohio — covering provisional ballots and eatly voting
— are subject to review by the U.S. Supreme Court. With the support of attorneys general from 15
other states, Ohio asked the Supreme Court for, and was denied, emergency relief from the early
voting decision.!%® But Ohio may still file petitions for review in both cases that would be considered

on a regular timeline.

e Litigation continues in the federal court case that permanently blocked Texas’s photo 1D law.
Although the court already found that Texas cannot justify its new law under Section 5 the federal
Voting Rights Act, the Lone Star State has argued that the provision itself is unconstitutional. The
court is therefore now considering the constitutionality of that landmark federal law. Both the court’s
initial ruling on the preclearance and its upcoming ruling on the Voting Rights Act can be appealed
to the U.S. Supreme Court.

e Litigation is also ongoing in the state court case that blocked Pennsylvania’s photo ID law for the
2012 elections. The law is blocked only for the 2012 elections;!¢7 it will be in effect in future years
unless the court decides to permanently block it. Even if the court upholds the law, Pennsylvania’s
voters will be better off as a result of the litigation. Beforehand, the process to obtain state-issued
photo ID in Pennsylvania was, according to the state Supreme Court, “a rigorous one” that was not

consistent with principles of “liberal access.”!%8 Recognizing that, during the course of the litigation,
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Pennsylvania created a new form of free state-issued photo ID that is much easier to obtain and will
be accepted for voting.1%” That ID was created only at the end of August, so it remains to be seen

whether it will significantly mitigate the disenfranchising effect of Pennsylvania’s voter ID law.!7
B. In the U.S. Supreme Court

The high court will hear two major cases next term that could substantially undermine legal protections for
voters. The outcome of these cases may affect whether or not voters have any recourse in the courts to

challenge discriminatory laws that make it harder for eligible Americans to vote.

The first case, Gonzgalez v. Arizona, addresses Arizona's law that required individuals to produce documentary
proof of their citizenship in order to vote. The Ninth Circuit Court of Appeals found that the state law was
inconsistent with the National Voter Registration Act of 1993, a federal statute commonly referred to as
“Motor Voter.” It applied a special “preemption” analysis applicable to laws, like Motor Voter, enacted under
Congtress’s authority under the U.S. Constitution’s Elections Clause. The Supreme Court will consider both
how the Motor Voter law works, and when a federal election law preempts a state law. If the Court

overreaches, it could threaten Congress’ core power to enact uniform federal election laws.

Although no case is docketed yet, the Supreme Court will likely rule on the constitutionality of Section 5 of
the Voting Rights Act next term. This landmark civil rights law is widely acknowledged as being responsible
for dismantling Jim Crow. It ensures that every American enjoys an equal opportunity to vote, regardless of
race. It is among the few tools citizens have to fight back against discriminatory voting laws. It is also the
main reason that voter ID laws in Texas and South Carolina, as well as early voting restrictions in five Florida

counties, will not be in effect this election.

Six years ago, Congress voted by overwhelming bipartisan majorities to renew Section 5, saying the law was
still needed to prevent discrimination in the voting system. The vote was unanimous in the Senate and 290-33
in the House. President George W. Bush signed it into law. Over the past two years, however, as states were
passing laws making it harder to vote, seven states and localities asked courts to invalidate Section 5.17" Of the
suits that are still pending, the ones brought by Shelby County in Alabama, Kinston in North Carolina, and
the state of Texas are the most likely to reach the Supreme Court. A three-judge federal court in Washington,
D.C. upheld the constitutionality of Section 5 in a strong and thorough opinion in the Shelby County case,
and the Court is reportedly considering before the election whether to take up that case. Three years ago, in a
case brought by a public utility in Northwest Austin, several Justices questioned the continuing constitutional
validity of Section 5.172 That case predated new developments that strengthen the case for the law’s

constitutionality, but it nonetheless raises serious concerns.

At stake: One of the most effective legal tools for ensuring equality in the voting process and the most
significant bulwark against discriminatory new voting laws. As Judge Bates found in the case blocking South
Carolina’s voter ID law, Section 5 plays a vital role in staving off discriminatory voting changes. He explained,
“[wl]ithout the review process under the Voting Rights Act, South Carolina's voter photo ID law certainly

would have been more restrictive.”’173
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C. In the Statehouses

The past two years saw a sharp spike in harsh new bills to curb voting. This baleful trend was already well
underway before 2011, and will likely continue.!7* Indeed, while 25 bills restricting voting passed into law over
the past two years, 180 were introduced; and many are expected to come back in the next legislative session.
Of particular concern are the nine bills that passed but were vetoed in six states. The battle over voting rights

will thus resume in statehouses across the country next year.
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CONCLUSION

In the wake of a massive wave of new laws that could have made it harder for millions of Americans to vote
this yeat, voters have largely stood their ground. They have managed successfully to push back against the
bulk of the most restrictive new laws, ensuring that far fewer voting restrictions will be in place for the 2012

elections. The most significant assault on voting rights in decades has thus been seriously blunted.

Although the election will soon be over, the fights over voting rights will, unfortunately, continue. Many of
the battles won in 2012 will be refought in 2013. Court cases in Pennsylvania, Wisconsin, Texas, and Ohio are
ongoing. The U.S. Supreme Court is taking up voting issues. And state legislators across the country are

gearing up to introduce new restrictive voting laws. Americans cannot yet rest easy.

But Americans can learn from the battles over voting rights in 2012. We can learn the importance of strong
national laws protecting voting rights, like the federal Voting Rights Act and the Motor Voter law, both of
which made a big difference this year. We can learn the importance of strong courts to enforce those rights.

And we can learn that enough is enough.

It is simply not acceptable to be fighting over vote suppression in 2012. It is not acceptable for politicians to
try to fix the rules of the game in a way that makes it harder for some groups of Americans to have their say.
Americans deserve a voting system that is free, fair, and accessible, but partisan voting wars threaten that
ideal. To move past those wars, we need to focus on reforms that improve the system, not ones that game it.
We need to better use technology to achieve that goal. And we particularly need to modernize our voter

registration system to enhance both access and integrity.
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114 The thirteen states that have passed restrictive voting laws and executive actions with the potential to impact the 2012 election
account for 165 electoral votes: Florida (29), Georgia (16), Illinois (20), Iowa (6), Kansas (6), New Hampshire (4), Rhode Island (4),
South Dakota (3), Tennessee (11), Texas (38), Virginia (13), West Virginia (5), and Wisconsin (10).

15 See supra note 82.

116 The new rules for voter registration drives became effective on May 20, 2011. Florida Division of Elections, May 20, 2011
Emergency Regulations for Third-Party Voter Registration Organizations and Memorandum from Kurt S. Browning to Supervisors
of Elections (May 19-20, 2011), available at http://brennan.3cdn.net/bf429fcd66bddff833 ivmo6bbswt.pdf. On May 31, 2012, Judge
Hinkle issued his order preliminarily blocking the most onerous rules. That order remained in effect while the parties negotiated a
settlement and until a final permanent order was entered on August 30, 2012. During this yearlong period, plaintiffs League of
Women Voters of Florida, Rock the Vote, and Florida PIRG Education Fund conducted no voter registration drives. And many
other nonpartisan groups severely curtailed or delayed their voter registration drive activities. IKASDAN, supra note 11, at 2 & n.9.

117 An analysis of the Florida Division of Elections monthly reports of new voter registration applications received reveals that from
June 1, 2011 through May 31, 2012, there were 597,576 new voter registration applications received. From June 1, 2007 through May
31, 2008, there were 695,589 new voter registrations received. This is a difference of 98,013 registration applications within the same
12 month cycle. Thus, there is a 14 percent decrease in new registrations when comparing the period when HB 1355 was in effect,
before the 2012 presidential election, to the same months, when no similar restriction was in place, before the last presidential
election. The monthly reports of new reglstratlons frorn Whlch these numbers were calculated, are available at

118 Michael C. Herron and Daniel A. Smith, House Bill 1355 and 1 oter Registration in Florida, Presentation for the 2012 Annual Meeting
of the American Political Science Association 20 (Sept. 12, 2012), available at
http://www.dartmouth.edu/~herron/FloridaVoterRegistrationsHB1355.pdf.

119 TEX. ELEC. CODE ANN. §§ 13.031(d)(3), 11.002(2)(5).

120 Complaint, Ioting for America, Inc. v. Andrade, No. 3:12-cv-44 (S.D. Tex. Feb. 13, 2012).

121 Tllinois lawmakers passed S.B. 1586 on July 5, 2011, which requires deputy registrars to return completed registration materials by
first-class mail within two business days or by personal delivery within seven days. 10 ILL. COMP. STAT. 5/4-6.2(c), 5/5-16.2(c), 5/6-
50.2(c). Previously, deputy registrars were required to return completed registration materials within seven days of receipt, regardless
of the mode of delivery.

122 KASDAN, supra note 11, at 5, 24 & n.96.

123 Wis. STAT. ANN. §§ 6.02, 6.10(4).

124 KAN. STAT. ANN. § 25-2908(h)(1). There are also exemptions for certain disabled persons, active duty service members, and those
with a religious objection. Id. at § 25-2908(h)(1), (i).

125 KAN. STAT. ANN.§§ 25-2908(d), 25-3104.

126 TENN. CODE ANN. § 2-7-112(c)(2)(B). There ate exceptions for certain individuals who are hospitalized or in nursing homes. Id. at
§ 2-7-112(a)(1).

127 Those with a religious objection to being photographed and indigent voters who are unable to pay to obtain ID may execute an
affidavit instead. TENN. CODE ANN. § 2-7-112(f).

128 TENN. CODE ANN. § 2-7-112(e)(5).

129 WEISER & NORDEN, s#pra note 1, at 4 & n.4; see also KEESHA GASKINS & SUNDEEP IYER, THE CHALLENGE OF OBTAINING VOTER
IDENTIFICATION (2012) available at http://brennan.3cdn.net/f5f28dd844a143d303 i36m0lyhy.pdf; Applewhite v. Pennsylvania, No. 330
M.D. 2012 (Pa. Commw. Ct. Oct. 2, 2012); Milwankee Branch of the NAACP v. Walker, No. 11 CV 5492, 2012 WL 739553 (Wis. Cir. Ct.
Mazr. 6, 2012).

130 N.H. REV. STAT. ANN. § 659:13(I), (II)(g) - (h). The affidavit allows the secretary of state to conduct an investigation after the
clection concerning such voters’ identities. Id. at § 659:13(IV).

131 I GEN. LAWS §§ 17-19-24.2(d), -24.3(b).

32 | BRENNAN CENTER FOR JUSTICE



132 VA. CODE ANN. § 24.2-643(B).

133 WEISER & NORDEN, s#pra note 1, 34-35 (describing executive orders by governors of Florida and Iowa that “returned their state
policies to de facto permanent disenfranchisement for all citizens convicted of felonies.”);

2012 VOTING LAW CHANGES, s#pra note 2, at 23 (describing South Dakota law passed in July 2012 denying voting rights to persons
with criminal convictions who are on probation).

134 See Gary Fineout, Study: Fewer Ex-Felons Back in Prison After Rights Restored, HERALD TRIBUNE (July 21, 2011), available at
http://politics.heraldtribune.com /2011/07/21/study-fewer-ex-felons-back-in-prison-after-rights-restored/.

135 WEISER & NORDEN, s#pra note 1, at 34-35.
136 Jd.; Towa Exec. Order No. 42 (July 4, 2005), available at http://brennan.3cdn.net/563fe831695be5alfa nwmo6bvbik.pdf.
137 S.D. CODIFIED LAWS § 12-4-18.

138 2012 VOTING LAW CHANGES, supra note 2, at 29 (describing Florida, Georgia, Tennessee, and West Virginia laws cutting back on
early voting periods).

139 Florida v. United States, ___F. Supp. 2d ___, No. 11-1428, 2012 WL 3538298 (D.D.C. Aug. 16, 2012) at *15-16.

140 See Response by the United States to Florida’s Mot. for Judgment at 2, Florida v. United States, No. 11-1428 (D.D.C. Sept. 5, 2012);
see also United States Notice to the Court, Florida v. United States, No. 11-1428 (D.D.C. Sept. 12, 2012).

141 Notice of County Eatly Voting Plans, Brown v. Detzner, No. 3:12-cv-00852, (M.D. Fla. Sept 14, 2012).
142\. VA. CODE § 3-3-3(a).

143 In Georgia, the legislature enacted an “advance voting” period during which voters can cast early ballots, which begins on the
fourth Monday prior to each primary or general election and lasts until the Friday immediately prior to the election. Previously, eatly
ballots could be cast at any time after the early ballots had been printed, which had to occur at least 45 days prior to the election. 2012
VOTING LAW CHANGES, s#pra note 2, at 5-6. In Tennessee the early voting period was shortened by two days to thirteen days in
presidential primary elections, but no changes were made to the fifteen-day eatly voting period for general elections. Id. at 25-26.

144 According to data from Florida’s statewide voter registration and voter history file, which was analyzed by Professor Paul Gronke,
a leading expert on early voting, 836,224 voters used the first five days of the 14 day-long early voting period and another 78,380 used
the last Sunday. Amended Rule 26(a)(2)(B) Expert Report and Declaration of Paul Gronke PhD, Exhibits 9 & 10, Florida v. United
States, No. 1:11-cv-1428 (D.D.C. May 14, 2012); see also Florida v. United States, ___ F. Supp. 2d ___, No. 11-1428, 2012 WL 3538298
(D.D.C. Aug. 16, 2012) at *18-19.

145 In 2008, 15.5 percent of all black voters in Florida used the first five days of early voting, as compared to 9.3 percent of all white
voters. And on the last Sunday, 4.21 percent of all black voters voted, as compared to 1.35 percent of white voters. Amended Rule

26(2)(2)(B) Expert Report and Declaration of Paul Gronke PhD, Exhibits 9 & 10, Florida v. United States, No. 1:11-cv-1428 (D.D.C.
May 14, 2012); see also Florida v. United States, ___ F. Supp.2d __,

No. 11-1428, 2012 WL 3538298 (D.D.C. Aug. 16, 2012) at *18 (“African-American voters used the repealed days of eatly voting at
rates nearly double those of white voters in 2008.”) (emphasis in original).

146 See Gronke Report at 10-11, Ex. 4, supra note 145.

147 See Florida v. United States, 2012 WL 3538298, at *18; see also Gronke Reportt, supra note 145. The heightened use of early in-person
voting among black voters is a pattern identified in Ohio as well. See supra note 98 and accompanying text.

148 Georgia, Florida, Tennessee, and West Virginia.

149 Nicole Flatow, Peﬂmj//mma Ads Still Suggest ID Required to 1 ote, THINK PROGRJ:SS (Oct 15, 2012) available at

on Election Day (Oct 19 2012), available at http:
misleading-voters-about-need-id; Petition for Supp. In] to hnforce Court’s October 2, 2012, Order, Applewhite v. Penmg//mma No. 330
M.D. 2012 (Pa. Commw. Ct. Oct. 2, 2012), available at h www.aclupa.org/downloads/Petition101912.pdf.
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151 In a review of election websites for large counties, inaccurate information about the status of the photo ID law was found on the
websites for both Delaware County and the City of Philadelphia. Before the Brennan Center contacted election officials in mid
October to correct the erroneous information, Delaware County’s website include a newsletter instructing voters that “a new state
Voter ID law requires all voters to show a valid photo ID to be eligible to vote at the polling place on Nov. 6.” (Documentation on
file with authors.)

152 Tan Millhiser, Pennsylvania Newspaper Owned by Top Right-Wing Funder Falsely Clains 1D Is Required to 17ote, THINKPROGRESS, (Oct. 22,
2012), available at http:/ /thinkprogtress.org/justice/2012/10/22/1056351/pennsylvania-newspaper-owned-by-top-tight-wing-fundet-

falsely-claims-id-is-required-to-vote/.

153 See Laura Conaway, You Do Not Need 1.D. To 1Vote In Texas, THE MADDOW BLOG, Oct. 26, 2012, at
http://maddowblog.msnbe.com/ news/2012/10/26/14700827-you-do-not-need-id-to-vote-in-texas (reproducing copy of Texas
mailing).

154 Stephen Ansolabehere, Effects of Identification Requirements on V'oting: Evidence from the Experiences of 1/ oters on Election Day, PS:
POLITICAL SCIENCE, Jan. 2009, at 128 (reporting results from analysis of individual-level data based on nationwide surveys of voters in
the 2006 general midterm election and 2008 presidential primary election). Specifically, Ansolabehere finds: “In the 2006 sample, 49%
of respondents reported that the poll workers asked them to show photo ID when they voted. In the 2008 sample that figure had
risen to 56%. This rate is strikingly high. In 2006 only two states actually required photo identifications; the other Voter ID states
allowed poll workers to request ID. In other words, poll workers are using their discretion and asking voters to show photo 1D.” Id.

155 “In the 2006 general election, 47% of white voters reported being asked to show photo identification at the polls,
compared with 54% of Hispanics and 55% of African Americans. In the 2008 Super Tuesday primary states, 53% of whites were
asked to show photo ID, compared with 58% of Hispanics and a staggering 73% of African Americans.” Id.

156 Ohio Secretary of State, Directive 2012-50 (Oct. 16, 2012) (setting early voting hours), available at
http://www.sos.state.oh.us/SOS /Upload/elections/directives /2012 /Dir2012-50.pdf; see generally supra notes 96-98.

157 See supra note 88.

158 Section 5 of the Voting Rights Act of 1965 requires certain states and local governments with a history of racially discriminatory
voting practices to “preclear” any proposed changes to their voting or election laws with the Department of Justice or a three-judge
federal court. The purpose of the preclearance process is to ensute that the changes in election practices do not have a detrimental
effect on minority electoral participation and representation.

159 Florida v. United States,
101.657(d)).

F. Supp. 2d ___, No. 11-1428, 2012 WL 3538298, at *5 (D.D.C. Aug. 16, 2012) (citing FLA. STAT. §

160 See supra note 88.

161 §ge ERIKA WOOD AND RACHEL BLOOM, DE FACTO DISENFRANCHISEMENT 1 (2008), available at

http://brennan.3cdn.net/578d11c906d81d548f 1tmobiigab.pdf.

162 PEREZ, supra note 18, at 21; WEISER & AGRAHARKAR, s#pra note 25, at 5.
163 WEISER & NORDEN, s#pra note 1, at 34; 2012 VOTING LAW CHANGES, s#pra note 2, at 23.

164 Wisconsin Top Court Won’t Hear State Voter-1D Case Quicky, http://www.businessweek.com/news/2012-09-27 /wisconsin-top-
court-won-t-hear-state-voter-id-case-quicky

165 ]

166 Huysted v. Obama for America, No. 12A338, 568 U.S. __ (Oct. 16, 2012) (order denying application for a stay), available at
http://www.supremecourt.gov/orders/courtorders/101612zr pm02.pdf; Brief of Amici Curiae, Michigan et al., Husted v. Obama for
America, No. 12A338 (Oct. 12, 2012), available at http://motitzlaw.osu.edu/electionlaw/litigation/documents/ AmicusMIetal. pdf.
167 _Applewhite v. Pennsylyania, No. 330 M.D.2012, 2012 WL 4497211 (Pa. Commw. Ct. Oct. 2, 2102).

168 _Applewhite v. Pennsylvania, A.3d , No. 71 MAP 2012, 2012 WL 4075899, at *1-*2 (Pa. Sept. 18, 2012).

169 I
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170_Applewhite, 2012 WL 4497211, at *2 (noting that fewer IDs than expected had been issued at the five-week mark prior to the
clection).

171 Those states and localities are: Alaska, Arizona, Georgia, Florida, Texas, Shelby County, Alabama; and Kinston, North Carolina.
South Carolina also claimed that Section 5 of the Voting Rights Act was unconstitutional, but it did not directly challenge the law.

172 Nw. Austin Mun. Util. Dist. No. 1 v. Holder, 557 U.S. 193 (2009).

173 South Carolina v. United States, F. Supp. 2d ___, No. 12-203, 2012 WL 4814094, at *21.

174 See WENDY WEISER, THE BATTLE OVER THE VOTE IN 2012, Lecture Delivered at Pitzer College (May 1, 2012), available at
http://www.brennancenter.org/content/resource/the battle over the vote in 2012/.
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