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I. INTRODUCTION 

 

“Ballot security” is an umbrella term for a variety of practices that are carried out by political operatives 

and private groups with the stated goal of preventing voter fraud. Far too often, however, ballot security 

initiatives have the effect of suppressing eligible votes, either inadvertently or through outright 

interference with voting rights.  

 

There is nothing intrinsically wrong with investigating and preventing voter fraud, despite the fact study 

after study shows that actual voter fraud is extraordinarily rare.1 But democracy suffers when anti-fraud 

initiatives block or create unnecessary hurdles for eligible voters; when they target voters based on race, 

ethnicity, or other impermissible characteristics; when they cause voter intimidation and confusion; and 

when they disrupt the voting process.  

 

Unfortunately, ballot security operations have too often had these effects, both historically and in recent 

elections. A federal appeals court recently found that ballot security operations planned or conducted in 

recent years have by and large threatened legitimate voters.2 The court’s opinion indicates that not only do 

such initiatives often target eligible voters for disenfranchisement, but they also tend to disrupt polling 

places, create long lines, and cause voters to feel intimidated.3 Moreover, these effects are often felt 

disproportionately in areas with large concentrations of minority or low-income voters, where such 

operations have typically been directed.4 

 

While little came of these efforts in the 2010 election, there is reason to believe that similar efforts will 

pose a renewed threat to voters in 2012. Over the past year, political groups and activist organizations 

across the country have been pouring substantial resources into anti-voter fraud programs and 

encouraging their members to serve as voter challengers and poll watchers next year.5 For example, in 

2011, a Houston-area organization called “True The Vote” announced its plan to recruit and train one 

million volunteers nationally to monitor the polls during the 2012 general election.6  Although the group’s 

own poll-watching efforts in Harris County, Texas, drew scrutiny in 2010 after witnesses complained that 

the group’s members were harassing voters in communities of color,7 the organization has nevertheless 

moved forward with plans to support local activists’ poll-watching and voter challenge efforts in other 

states in 2012. This summer, activists in Maryland who had been inspired by True The Vote’s efforts, 

challenged hundreds of voters in Baltimore and Prince George’s counties and announced their plans to 

“fan out to the polls” this November.8  

 

With the spate of harsh new voting restrictions that many states have enacted over the past two years,9 

groups like these have gained a broader platform for promoting their views.10 These developments suggest 

that there is a significant risk that ballot security operations will result in vote suppression and voter 

intimidation during the November 2012 elections, regardless of whether or not this is their intended 

result. 
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Accordingly, this paper, which was originally released just before the 2010 election, has been updated for 

use in 2012. It addresses four types of conduct that often accompany ballot security initiatives:  

 

 Voter challenges: formal challenges lodged by political operatives or private citizens to the 

eligibility of persons presenting themselves to vote, either at the polls or prior to Election Day;  

 

 Voter caging: efforts to identify and disenfranchise improperly registered voters solely on the 

basis of an undeliverable mailing; 

 

 Voter intimidation: conduct that intimidates or threatens voters into voting a certain way or 

refraining from voting; and 

 

 Deceptive practices: the dissemination of misleading information regarding the time, place, or 

manner of an election. 

 

Because this conduct has the potential to interfere with the lawful exercise of the franchise, it is important 

for everyone involved in the process to have a clear understanding as to what is and what is not 

permissible conduct. Specifically, voters should be armed with the knowledge that federal and state law 

afford protections against ballot security efforts that are discriminatory, intimidating, deceptive, or that 

seek to disenfranchise voters on the basis of unreliable information. Those who participate in ballot 

security programs should take care to ensure that their initiatives do not encroach upon the rights of 

eligible voters and run afoul of state and federal laws.  

 

Voters who experience or witness any of the discriminatory, intimidating, or deceptive conduct discussed 

below should immediately report the problem to election authorities and, when appropriate, to law 

enforcement authorities. Voters should also call 1-866-OUR-VOTE, a non-partisan voter protection 

hotline; trained volunteers will be able to provide assistance and take steps to ensure that you can exercise 

your right to vote. Voters should also report the offensive conduct to the Voting Section of the United 

States Department of Justice by calling 1-800-253-3931. 

 

 

II.   VOTER CHALLENGES 

 

What Is a Voter Challenge? 

Forty-six states permit political party representatives or registered voters to challenge a voters’ right to cast 

a ballot, either on or prior to Election Day. This typically leads to an inquiry, which may result in 

challenged voters losing their ability to cast ballots that count. Voter challenge laws are defended as a 

means to prevent voter fraud. At times, however, they can be misused and harm otherwise eligible voters.  
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When Are Challenges a Problem? 

Voter challenges are a problem when they are used in a discriminatory manner, when they are used to 

intimidate voters, and when they are based on unreliable data.  

 

1. Discriminatory Challenges 

Discrimination at the polls, including challenges to voters selected in whole or in part based on their race, 

ethnicity, national origin, or any related characteristic, is illegal.11 Federal laws — including the U.S. 

Constitution, the Civil Rights Act, and the Voting Rights Act of 1965 — protect the right to vote from 

discrimination by state officials. They also prohibit any individuals, whether or not they are state actors, 

from conspiring to mount challenges in a discriminatory manner.12 When state officials give effect to 

discriminatory challenges mounted by private persons, they may violate voters’ right to equal protection of 

the law, regardless of whether they themselves have a discriminatory purpose.13 Individuals could also be 

held criminally liable if they conspire to deprive voters of their federally-protected rights to vote and to be 

free from discrimination.14  

 

Although state election laws differ widely as to who can challenge a voter’s eligibility; when and under 

what grounds a challenge may be mounted; and the standards and procedures that govern how a challenge 

is resolved, most states’ laws similarly prohibit discrimination in the voting context.15 

 

Here are examples of discriminatory challenges that should not be permitted and that could violate federal 

or state law: 

 

 Challenges based in whole or in part upon race, national origin, appearance, surname, language, or 

religion. 

 Challenges based in whole or in part upon the racial or ethnic composition of a precinct or 

polling place, or upon mailings targeted at individuals living in precincts with large concentrations 

of minorities. 

 Challenges targeting precincts based on factors such as the political affiliation of a district or 

polling place, if those factors are strongly correlated with racial or ethnic background. 

 

Here are examples from recent years of alleged incidents of discriminatory challenges: 

 

 Under a voter challenge plan in 2004 in Ohio, 14 percent of new voters in majority-white voting 

precincts would face challengers while 97 percent of new voters in majority-black locations would 

face challengers.16 

 

 In 2004, Native American voters on one Minnesota reservation were subjected to a series of 

unfounded challenges to their voting eligibility. One challenger ultimately had to be escorted away 

from the reservation by police.17  
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 In Florida in 2004, a list of “ineligible voters” was allegedly created by targeting students at 

Edward Waters, a historically black college.18  

 

 In 2004, residents of Atkinson County, Georgia, made blanket challenges to most of the Hispanic 

voters in their precinct, alleging they were not U.S. citizens. One resident even asked the board of 

elections for the names of every voter with a Hispanic surname, and went on to challenge most of 

them.19
F  

 

 In Washington State, a man challenged the voting credentials of hundreds of voters in 2004, 

claiming they were illegal immigrants. He stated that he created the list by looking for names that 

appeared foreign, eliminating names that “clearly sounded American-born, like John Smith or 

Powell.” 20 

 

 In May 2011, challengers in Southbridge, Massachusetts, reportedly targeted Latino voters and 

voters with disabilities during a primary election.21 Local election officials said that dozens of 

challenges were filed, leaving several voters feeling intimidated.22  

 

2. Intimidating Challenges 

Because challenges can involve confrontations between prospective voters and persons who may be 

clothed with authority, they present a risk of voter intimidation. As discussed in the voter intimidation 

section below, conduct that has the purpose or effect of intimidating voters violates federal criminal law. 

While state laws vary widely as to the protections they provide voters from abuses of the challenge 

process, most safeguard voters from intimidation and coercion in addition to that provided by federal 

law.23 

 

Here are examples of intimidating conduct in the challenge process: 

 

 Direct confrontation of prospective voters by challengers or poll watchers;24 

 

 The use of insulting, offensive, or threatening language or raised voices; 

 

 The use of law enforcement or other official attire by poll watchers or challengers.25 

 

3. Challenges Based on Unreliable Data 

Because challenges have the potential to disenfranchise voters, they should be based on actual and reliable 

evidence. Challenges that target voters based on unreliable information are improper and may violate state 

or federal laws.  

 

Many states require challenges to be based on “clear and convincing evidence” or otherwise reliable 

information.26 Challenges that are based on information that does not reliably indicate voter eligibility may 

be impermissible under these laws. To the extent state officials knowingly uphold challenges based on 

unreliable information, they may also run afoul of the Voting Rights Act or other federal laws.27 
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Here are some examples of challenges based on unreliable data that should not be permitted and that 

could violate state or federal law: 

 

 Discriminatory challenges. Challenges based on race, ethnic group, surname, appearance or 

related characteristics are not only discriminatory, but unreliable bases upon which to mount a 

challenge.28  

 

 No-match lists. Under the Help America Vote Act, states are required to match voters’ 

registration information against records in existing government databases. When a match is not 

found, the voter is required to present some form of identification before voting for the first 

time. Study after study demonstrates that match failures are almost always the result of typos and 

list flaws.29 In other words, an unsuccessful match is not a reliable indicator of a person’s 

ineligibility to vote. Challengers based on “no match” lists should not be permitted and, if 

mounted, should be denied.  

 

 Foreclosure lists. Some challenges may target voters who have received foreclosure notices or 

whose properties appear on lists of foreclosure filings. These, too, are notoriously unreliable 

indicators of voter ineligibility. People who receive foreclosure notices are frequently able to 

resolve their issues and remain in their homes, and most of those who do move remain eligible to 

vote in their old polling places under federal and state law.30 Moreover, challenges based on 

foreclosure lists may have a discriminatory impact on voters of color because of racial disparities 

in foreclosure rates.31 

 

 Voter caging. As we discuss below, so-called voter caging campaigns that compile lists of voters 

to whom mailings were sent and returned as undeliverable are also unreliable indicators of voter 

ineligibility.32 

 

Here are some examples from recent years of challenges based on unreliable data that could violate state 

or federal law: 

 

 In 2004 in Florida, members of a political party reportedly created a list of “ineligible voters” by 

using a state felon list document known to be filled with errors.33 

 In 2008, political party officials in Michigan announced plans to target voters whose homes had 

been subject to foreclosure proceedings and who were still registered at their foreclosed home 

addresses.34 Party officials in Ohio announced a similar plan.35 These efforts were ultimately 

blocked in both states.36 

 In 2008 in Montana, political party officials challenged the registrations of more than 6,000 voters 

based on unreliable change-of-address information. A federal court found that the challenges 

were frivolous and violated federal law.37  
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III. VOTER CAGING 

 

What is Voter Caging? 

“Voter caging” refers to the practice of sending mail marked “do not forward” to addresses found on 

voter rolls, compiling a list of mail that is returned to the sender as undeliverable, and then using that list 

to purge voter rolls or challenge voters’ eligibility on the grounds that they do not reside at the address 

under which they are registered. Although supporters of the practice claim it prevents voter fraud, voter 

caging can sometimes result instead in the targeting of voters based on their race, national origin, or 

political affiliation, and the disenfranchisement of large numbers of voters who are eligible and properly 

registered.38 

 

When is Voter Caging a Problem? 

Voter caging lists become a problem when they are used by state officials or private challengers as the sole 

basis to purge voters from the rolls or challenge voters as ineligible. The federal Motor Voter Act 

prohibits state officials from relying on undeliverable mailings to purge voter rolls.39
 Additionally, federal 

courts have stepped in to prohibit voter caging campaigns that are racially targeted.40 When a challenger 

uses a voter caging list to challenge the ineligibility of voters, he or she attempts to accomplish indirectly 

what the state is explicitly prohibited from doing — disenfranchising a voter based solely on an 

undelivered mailing.41 The challenger may therefore be helping the state to violate federal law.42 Some 

states also explicitly prohibit the use of voter caging lists as the sole basis of a challenge.43 

 

Voter caging is a notoriously unreliable method of determining a voter’s eligibility, as there are numerous 

reasons why a voter’s mail may be returned unopened even though the voter provided accurate 

information to election officials. For example, a voter who is a student away at college, or is a member of 

the armed forces, may be temporarily away from his or her permanent address; a voter may receive mail at 

a permanent mailing address rather than his or her residential voting address; and mail may be lost, 

misrouted, or otherwise not delivered by the postal service, through no fault of the voter.44
F Sometimes the 

voter rolls themselves suffer from typos that are not the fault of voters. For example, in Milwaukee in 

2004, a review of voter fraud allegations found that one-fifth of allegedly invalid addresses were instead 

the result of data entry errors in the voter rolls.45 

 

Additionally, voter caging campaigns frequently target voters based on race, ethnic group, national origin, 

or political affiliation. Such campaigns may violate federal civil rights laws prohibiting discriminatory 

targeting for the reasons stated above.46 

 

In recent years voters across the country have discovered evidence of several improper or illegal voter 

caging campaigns.47 Some examples include: 

 

 In 2004, a political party sent non-forwardable mail to approximately 130,000 voters in 

Philadelphia.48 The party compiled a list of 10,000 names with undelivered mailings and 
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threatened to send 1,000 challengers to precincts with predominantly African-American 

populations to challenge voters based on that list.49 

 

 In Ohio in 2004, voter caging campaigns threatened to challenge more than 30,000 voters in 

precincts with large minority populations on the basis of returned mail alone.50 

 

 In 2008, Michigan removed more than 1,400 voters from its rolls on the basis of undeliverable 

mailings. A federal court found the practice to violate federal law and ordered the state to restore 

the voters to the rolls.51  

  

IV. VOTER INTIMIDATION 

 

What is Voter Intimidation? 

Voter intimidation encompasses a wide range of conduct that is intended to or that has the effect of 

coercing voter behavior. In the United States this tactic was at its worst in the decades following the Civil 

War and through the turn of the 20th century. Violence and threats were systematically used in the South 

to prevent African Americans from voting.52 Today, voter intimidation usually takes more subtle forms, 

but it continues to suppress the vote of racial and ethnic minorities. Voters, challengers, and poll watchers 

should watch out for ballot security tactics that cross over, even inadvertently, into intimidating conduct. 

 

When is Voter Intimidation a Problem? 

Federal laws prohibit all persons from engaging in conduct that is intended to, or has the effect of, 

intimidating voters.53 When two or more persons agree to undertake such a challenge, they may be 

criminally liable under Section 241 of the Civil Rights Act, which imposes fines and imprisonment of up 

to ten years.54 It is also impermissible to intimidate any person lawfully transporting individuals to the 

polling place or assisting individuals to read or cast ballots.  

 

Some examples of illegal voter intimidation include: 

 

 Verbal or physical confrontation of voters by persons dressed in official-looking uniforms.55 

 

 Physical intimidation, such as standing or hovering close to voters as they attempt to vote. 

 

 Flyers threatening jail time or other punitive action against persons who vote.56 

 

 Direct confrontation or questioning of voters, or asking voters for documentation when none is 

required.57 

 

 Vandalism of polling places.58 

 

 Use of police officers to threaten or intimidate voters.59 
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 Photographing or videotaping voters in an effort to intimidate them. 

 

 Threats made by an employer to the job, wages, or benefits of an employee if he or she does not 

vote in a particular manner.60 

 

 Any other conduct that might cause voters to believe they may face legal or other problems if 

they attempt to exercise their right to vote.61 

 

Recent Developments 

Over the past two years, private citizen groups have grown increasingly active in mobilizing volunteers 

and enlisting them to serve as poll watchers and challengers on Election Day. This raises the possibility 

that voters will feel intimidated by the growing presence of private citizens at the polls, especially when the 

poll watchers and challengers are not members of the communities in which they serve.62  

 

One of these groups, a Houston-area organization known as True The Vote, is currently leading a 

nationwide campaign to recruit volunteer poll watchers for the 2012 election. In both March 2011 and 

April 2012, the group held a national summit to raise awareness about its efforts and to teach activists 

from around the country how to recruit and train volunteers to serve as poll watchers.63 The group’s 

efforts have raised concerns among some Texans64 about the potential for voter intimidation in 2012, 

particularly since volunteer poll watchers affiliated with the group were reportedly seen harassing voters in 

predominantly minority voting precincts during the 2010 election.65 While no criminal charges were 

ultimately filed against the group, its actions nevertheless illustrate the kind of voter anxiety and disorder 

that an active poll watcher presence can create on Election Day.66 

 

Over the past few months, the organization has been training local activists in dozens of states and 

supporting their efforts to recruit poll watchers and challenge voters.67 Earlier this year, for instance, a 

North Carolina group with ties to True The Vote tried to challenge over 500 voters on the rolls in Wake 

County, almost all of which were rejected by local election officials for lack of evidence.68 The same group 

has since lodged hundreds of challenges in three other counties across the state.69 

 

Recent actions by citizen groups like these may increase the likelihood of voter intimidation by 

encouraging potentially dangerous or obstructive behavior by poll watchers. For instance, in 2010, a 

Minnesota group ran television and radio advertisements offering a $500 reward to any person who 

uncovered voter fraud during the election.70 The ads ran the week before Election Day and also warned 

listeners that “surveillance teams” would be observing voters at the polls.71 Ads like these have raised 

concerns about their potential to discourage voter turnout since many voters may be nervous about 

encountering teams of aggressive monitors at the polls, especially when the monitors represent an 

opposing political party.72 In addition, these ads may incentivize more forceful investigation tactics by poll 

watchers. In either case, the result can be harmful to democratic participation.  

 

 

 



BALLOT SECURITY AND VOTER SUPPRESSION | 9   

V. VOTER MISINFORMATION OR DECEPTIVE PRACTICES 

 

What are Deceptive Practices? 

In some cases, political groups or lone individuals acting anonymously engage in the dissemination of 

misleading information regarding the time, place, or manner of an election, identification requirements, 

voter eligibility, or the presence and activities of law enforcement near a polling site. The misleading 

information can be in the form of flyers that are posted or distributed in a neighborhood, or increasingly 

through use of email and the internet.73 These tactics are aimed at suppressing the vote of racial and 

linguistic minorities, as well as the elderly and disabled.74 

 

Some examples of deceptive tactics in recent years include: 

 

 In 2004 in Ohio, flyers in Franklin County told voters that due to heavy voter registration, 

Republicans should vote on Tuesday and Democrats should vote on Wednesday.75 

 

 In 2006 in Virginia, voters living in areas with large minority populations received calls incorrectly 

reporting that their polling places had changed.76 

 

 In 2008 in Virginia, a flyer that was purportedly from the State Board of Elections was posted in 

the Hampton Roads area stating that Republicans vote on Tuesday, November 4th, and 

Democrats vote on Wednesday, November 5th. The Virginia State Police determined that flyer 

was an “office joke” and not intended to deceive voters.77 

 

 In 2008 in Philadelphia, flyers posted near Drexel University incorrectly warned that police 

officers would be at polling places looking for individuals with outstanding arrest warrants or 

parking tickets.78  

 

 In 2010, two dozen Spanish-speaking voters in Los Angeles, California, received Spanish-

language robocalls and mailers instructing them to vote on the day after Election Day.79 

 

 In 2010, before the polls closed on Election Day, the manager of a Republican gubernatorial 

campaign in Maryland reportedly ordered more than 100,000 robocalls to Democratic voters, 

falsely informing them that the Democratic gubernatorial candidate had already won the 

election.80 Local prosecutors later alleged the calls were part of a deliberate effort to suppress 

voters in African-American voting districts.81  
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When is Voter Deception a Problem? 

Efforts to mislead or deceive voters are always a problem and are never permitted. Persons who commit 

voter deception interfere with the free exercise of the elective franchise of others, and may violate several 

federal and state laws that prohibit such interference.82 To the extent voter deception intimidates and 

deters voters from voting, such practices violate prohibitions on voter intimidation discussed above. 

Additionally, many states’ laws specifically punish various forms of deceptive practices.83 
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