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IN THE UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT 

__________________________ 
 

Nos. 14-3062, 14-3072 
 

KRIS W. KOBACH, et al., 
 
       Plaintiffs-Appellees 
 

v. 
 

UNITED STATES ELECTION ASSISTANCE COMMISSION, et al., 
 
       Defendants-Appellants 
 

and 
 

PROJECT VOTE, INC., et al., 
 
       Intervenors-Appellants 

___________________________ 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS, No. 5:13-cv-4095 

THE HONORABLE ERIC F. MELGREN 
___________________________ 

 
BRIEF FOR THE UNITED STATES ELECTION ASSISTANCE COMMISSION  

___________________________ 
 

STATEMENT OF JURISDICTION 

 The district court had jurisdiction pursuant to 28 U.S.C. 1331 and 1361. 

This Court has appellate jurisdiction over the district court’s final order pursuant to 

28 U.S.C. 1291. 
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QUESTIONS PRESENTED 

 This case concerns the Federal Form, a uniform national form for registering 

to vote in federal elections.  Pursuant to the National Voter Registration Act and 

Help America Vote Act, the Federal Form is maintained by the Election Assistance 

Commission.  The Commission is charged with ensuring that the form requests 

only information that is “necessary” for state election officials to assess the 

eligibility of applicants or otherwise administer elections.  Arizona and Kansas 

requested that the Commission add state-specific instructions to the Federal Form 

that would require those registering with the Federal Form in those States to 

provide documentary proof of their United States citizenship.  Consistent with its 

long-standing policy regarding this issue, the Commission denied their requests 

after finding that such proof requirements were not necessary for Arizona and 

Kansas to enforce their citizenship eligibility requirement for voting (one that they 

share with every other State) and would undermine the NVRA’s purpose of 

making voter registration easier. 

 The questions presented on appeal are: 

 1.  Whether the NVRA authorizes the Commission to independently 

determine the necessity of requiring documentary proof of citizenship, or whether 

(as the district court found) the Act requires the Commission to add any 

requirement a State may deem necessary in “ministerial” fashion. 
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 2.  Whether the Commission’s determination that the proposed documentary 

proof-of-citizenship requirement is not necessary survives arbitrary and capricious 

review under the Administrative Procedure Act. 

STATEMENT OF THE CASE 

 1.  The National Voter Registration Act of 1993 (NVRA), 42 U.S.C. 1973gg 

et seq., “requires States to provide simplified systems for registering to vote in 

federal elections.”  Young v. Fordice, 520 U.S. 273, 275 (1997) (emphasis in 

original).  It was enacted in response to concerns that “discriminatory and unfair 

registration laws and procedures can have a direct and damaging effect on voter 

participation in elections for Federal office.”  42 U.S.C. 1973gg(a)(3).  Congress 

enacted the NVRA pursuant to its authority under the Constitution’s Elections 

Clause, U.S. Const. Art. I, § 4, cl. 1.  That provision does not displace the States’ 

authority to set substantive eligibility rules for voting in federal elections, but it 

“empowers Congress to pre-empt state regulations governing the ‘Times, Places 

and Manner’ of holding congressional elections.”  Arizona v. Inter Tribal Council 

of Ariz., Inc., 133 S. Ct. 2247, 2253 (2013) (Inter Tribal Council).   

 Of particular relevance here, the NVRA provides that the federal 

government “shall develop a mail voter registration application form for elections 

for Federal office.”  42 U.S.C. 1973gg-7(a)(2).  The federal government must do 

so “in consultation with the chief election officers of the States.”  Ibid.  States must 
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“accept and use” this form, known as the Federal Form, in registering voters for 

federal elections.  42 U.S.C. 1973gg-4(a)(1).  As originally enacted in 1993, the 

NVRA required the Federal Election Commission to prescribe the Federal Form.  

The Help America Vote Act of 2002, Pub. L. No. 107-252, 116 Stat. 1666, 

transferred this function to the Election Assistance Commission (the 

“Commission”).  See 42 U.S.C. 15532.  The Commission-approved form governs 

registration only for federal elections, not for state elections, although most States 

choose to accept the Federal Form for registering to vote in state and local 

elections as well.     

 The NVRA specifies certain elements that the Federal Form must contain, 

and otherwise limits the information that the Federal Form may require applicants 

to furnish.  The form “may require only such identifying information (including the 

signature of the applicant) and other information * * * as is necessary to enable the 

appropriate State election official to assess the eligibility of the applicant and to 

administer voter registration and other parts of the election process.”  42 U.S.C. 

1973gg-7(b)(1).  To facilitate that assessment of eligibility, the Federal Form must 

include (1) “a statement that * * * specifies each eligibility requirement (including 

citizenship)”; (2) “an attestation that the applicant meets each such requirement”; 

and (3) “the signature of the applicant, under penalty of perjury.”  42 U.S.C. 

1973gg-7(b)(2).  The form must include two specific questions:  “Are you a citizen 
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of the United States of America?” and “Will you be 18 years of age on or before 

election day?”  42 U.S.C. 15483(b)(4)(A).  It must include boxes for the applicant 

to check answers to these questions, as well as an instruction not to complete the 

form if the answer to either question is “no.”  Ibid. 

 Congress considered, but decided not to include in the NVRA, language that 

would have allowed States to require “presentation of documentation relating to 

citizenship of an applicant for voter registration.”  See H.R. Rep. No. 66, 103d 

Cong., 1st Sess. 23 (1993).  In rejecting this language, the conference committee 

determined that permitting States to require such documentary evidence was “not 

necessary or consistent with the purposes of this Act” and could lead to state 

requirements that “effectively eliminate, or seriously interfere with, the mail 

registration program.”  Ibid. 

 The Federal Election Commission initially developed, and the Election 

Assistance Commission now maintains, a Federal Form that meets the NVRA’s 

requirements.1  See 11 C.F.R. 9428.3-9428.6.  This form specifies “universal 

eligibility requirements,” including United States citizenship.  11 C.F.R. 

9428.4(b)(1).  Consistent with the States’ constitutional authority to set substantive 

                                                 
 1  For the current version of the Federal Form, see Appellant’s Appendix 
(Aplt. App.) at 1101-1125.  While this appendix is labeled an Appellant’s 
Appendix in accordance with this Court’s practice, the Commission has conferred 
with the other parties to this appeal as to its contents. 
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eligibility rules for voting in federal elections, the Federal Form also includes “a 

statement that incorporates by reference each state’s specific additional eligibility 

requirements.”  Ibid.; see Aplt. App. at 1108-1125 (listing state-specific 

requirements).  These additional eligibility requirements (such as whether citizens 

who are currently incarcerated or have been convicted of a felony are eligible to 

vote) are set forth in a section of the Federal Form known as the state-specific 

instructions.  This section also informs the registrant of state-specific information 

related to the administration of voter registration, such as the registration deadline, 

whether party registration is required (for voting in primaries), and the mailing 

address where completed forms will be accepted.   

 The Federal Form requires the registrant, after reviewing these instructions, 

to sign “an attestation * * * that the applicant, to the best of his or her knowledge 

and belief, meets each of his or her state’s specific eligibility requirements.”  11 

C.F.R. 9428.4(b)(2).  An applicant must sign this attestation, under penalty of 

perjury; the state-specific instructions detail “the penalties provided by law for 

submitting a false voter registration application” in each State.  11 C.F.R. 

9428.4(b)(3)-(4). 

 In developing the Federal Form, the Federal Election Commission rejected 

certain other elements as not “necessary” for election administration or eligibility 

determinations.  See Federal Election Commission, Final Rules:  National Voter 
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Registration Act of 1993, 59 Fed. Reg. 32,311, 32,316 (June 23, 1994).  Among the 

rejected items were (1) information regarding whether the applicant is a naturalized 

citizen and (2) the applicant’s place of birth.  Ibid.  The FEC concluded that “the 

basis of citizenship, whether it be by birth or by naturalization, is irrelevant to 

voter eligibility.”  Ibid.  Furthermore, it found, the “issue of U.S. citizenship is 

addressed within the oath required by the Act and signed by the applicant under 

penalty of perjury.”  Ibid.  Rejecting the argument that “place of birth is often used 

as a starting point to ‘investigate’ citizenship as it pertains to voting eligibility,” the 

FEC determined that whatever benefits States might obtain from having such 

information were outweighed by “its potential for inviting unequal scrutiny of 

applications from citizens born outside the United States.”  Ibid.  Instead, the FEC 

decided, “[t]o further emphasize this prerequisite to the applicant, the words ‘For 

U.S. Citizens Only’ will appear in prominent type on the front cover of the national 

mail voter registration form.”  Ibid. 

 2.  For more than a decade, the Federal Form operated without States 

seeking to require those using it to document their United States citizenship.  

Arizona, Kansas, and a few other States nonetheless subsequently enacted statutes 

that purport to require documentary proof of citizenship in order to register to vote 

in both federal and state elections.  In December 2005, Arizona asked the 

Commission to add its proposed citizenship documentation requirement to the 
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Federal Form’s state-specific instructions for Arizona.  By letter from then-

Executive Director Thomas Wilkey, the Commission denied the request (Aplt. 

App. at 296-298).  Wilkey explained that, while the States may add eligibility 

requirements for voting in federal elections, and the Federal Form will reflect those 

state-specific requirements, the Arizona law did not add such an eligibility 

requirement.  Rather, Arizona’s law involved “merely an additional means to 

document or prove the existing voter eligibility requirement of citizenship” (Aplt. 

App. at 298).  A motion to overturn Wilkey’s determination failed by a 2-2 vote of 

the Commission (Aplt. App. at 304).  Arizona did not challenge this agency 

finding in court. 

 After Arizona expressed its intent to implement its law anyway, several 

organizations filed lawsuits seeking, inter alia, to bar Arizona’s enforcement of its 

registration requirement. After several years of litigation, the case reached the 

Supreme Court, which held that, for purposes of federal elections, the States’ 

obligation to “accept and use” the Federal Form, 42 U.S.C. 1973gg-4(a)(1), 

preempted Arizona’s law requiring the State to reject applications that complied 

with the form’s instructions.  Inter Tribal Council, 133 S. Ct. at 2257.  The Court 

observed that, while the State could not ignore the Commission’s determination, it 

could renew its request before the agency and then challenge a second denial in 

court under the Administrative Procedure Act.  Id. at 2260.  In such an APA action, 
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the State could attempt to establish “that a mere oath will not suffice to effectuate 

its citizenship requirement.”  Ibid.  The Court noted that the NVRA’s text could be 

construed to give the Commission discretion to deny the State’s proposed proof-of-

citizenship requirement even upon a showing that it was necessary to enforce 

eligibility requirements.  However, it found that the United States’ interpretation of 

the NVRA, under which Commission action is required upon a showing of 

necessity, saved the statute from any constitutional doubts regarding Congress’s 

authority to regulate under the Elections Clause.  Id. at 2259. 

 3.  Immediately after the Supreme Court’s decision, Arizona and Kansas 

asked the Commission to revise the Federal Form to conform to their state laws 

requiring additional proof of citizenship.  The Commission initially deferred ruling 

on the requests because it lacked a quorum of Commissioners (Aplt. App. at 342,  

447). 

 Arizona and Kansas filed this suit against the Commission and its Acting 

Executive Director.  They sought preliminary and final judgments obligating the 

Commission to grant their requests (Aplt. App. at 46-76).  Four groups of 

individuals and organizations intervened as defendants, asserting that adding 

citizenship documentation requirements to the Federal Form would hamper their 

voter-registration efforts and the ability of the citizens they represent to register to 

vote.  The district court directed the Commission to rule on the States’ request 
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(Aplt. App. at 545-546).  After issuing a public notice and taking comments, the 

Commission issued a 46-page decision denying the States’ request (Aplt. App. at 

1274-1319; Attachment A). 

 The Commission noted that both Congress, in enacting the NVRA, and the 

Federal Election Commission, in promulgating the regulations implementing the 

NVRA, had deliberately rejected documentary proof-of-citizenship requirements 

(Aplt. App. at 1293-1295).  Moreover, the Commission, in 2006, had rejected a 

similar request to add a documentary proof-of-citizenship requirement to the 

Federal Form (Aplt. App. at 1295-1296).  Accordingly, the Commission stated, the 

burden was on the States to submit “sufficiently compelling evidence that would 

support the issuance of a decision contrary to the one that the Commission 

previously rendered” (Aplt. App. at 1296). 

 The Commission rejected the States’ contention that it had a non-

discretionary duty to approve their request so long as the States deemed such proof 

necessary.  Rather, it found, it was obligated to approve the States’ request only 

after itself determining, “based on the evidence in the record,” that any proposed 

documentation of citizenship requirements is “necessary” for state officials to 

enforce their citizenship eligibility requirement (Aplt. App. at 1300).   
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 When the Commission considered the evidence of necessity the States 

submitted, along with other evidence in the record, it found the States’ evidentiary 

showing insufficient. 

 The Commission observed that the existing form “already provides 

safeguards to prevent noncitizens from registering to vote” (Aplt. App. at 1301), by 

making clear that only citizens may vote and requiring that the attestation of 

citizenship be made under penalty of perjury.  It rejected the States’ argument that 

an attestation under penalty of perjury has no evidentiary value, reasoning that 

such sworn statements are relied upon in many situations, including by Arizona 

and Kansas themselves for some voter-registration purposes (such as certain 

address changes) (Aplt. App. at 1302-1304).  The Commission found it 

implausible that many non-citizens would risk a criminal conviction and probable 

deportation to fraudulently register, when “the benefit to a non-citizen of 

fraudulently registering to vote is distinctly less tangible” than these risks (Aplt. 

App. at 1303). 

 The Commission then determined that the available evidence only reinforced 

that conclusion, as the States failed to demonstrate that non-citizens unlawfully 

register by mail in meaningful numbers.  Even granting the States the benefit of the 

doubt with respect to disputed evidence of improper registrations, the Commission 

concluded that, at most, the States had pointed to 196 non-citizens registered to 
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vote in Arizona and 21 who had registered or attempted to register in Kansas (Aplt. 

App. at 1306).  This constituted an “exceedingly small” percentage of the 

registered voters in both States (Aplt. App. at 1307).  Moreover, there was no 

evidence that any deficiency in the Federal Form was responsible; for example, the 

Commission observed, at least 3 of the 21 registrations at issue in Kansas took 

place through applications for driver’s licenses, when applicants must submit the 

same additional proof of citizenship that the States seek to add to the Federal Form 

(Aplt. App. at 1308).  The bottom line, the Commission found, was that the small 

number of improper registrations the States pointed to was within the range that 

was “inevitable” due to “human error” (Aplt. App. at 1308).  Moreover, evidence 

in the record indicated that this small number of erroneous registrations could be 

remedied through other investigatory and enforcement devices, including more 

robust cross-referencing of voter rolls with other databases (such as driver’s license 

records and federal immigration databases) that contain information regarding 

citizenship status (Aplt. App. at 1311-1314).  And the Commission emphasized 

that criminal prosecutions are available in the event of intentional fraudulent 

registrations (Aplt. App. at 1310-1311). 

 By contrast, the Commission found that the States’ proposal would deter a 

considerably greater number of eligible voters from registering, thus significantly 

hindering realization of the NVRA’s purposes.  For example, it pointed to the 
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district court’s finding in Arizona’s earlier litigation that Arizona’s documentation 

requirement prevented over 31,000 applicants from immediately registering to 

vote, with only 11,000 of those applicants subsequently registering (Aplt. App. at 

1314).2  The Commission also found evidence that requiring additional 

documentation significantly impaired the effectiveness of organized voter 

registration programs, “undermining one of the statutory purposes of the Federal 

Form” (Aplt. App. at 1315-1316) (citing 42 U.S.C. 1973gg-4(b)). 

 4.  The district court, while doubting the Commission’s authority to issue the 

decision without sitting Commissioners, declined to rule on that question (Aplt. 

App. at 1428; Attachment B).  It also declined to rule on the States’ argument that 

Congress lacks the power to preempt state laws requiring documentary proof of 

citizenship (Aplt. App. at 1433).  However, because it thought that question a close 

one, it construed the NVRA and its implementing regulations so as to avoid it 

(Aplt. App. at 1433-1435), in the process denying the agency any deference to 

which its interpretation of the statute and its own regulations might otherwise be 

entitled (Aplt. App. at 1435-1437).   The district court then overturned the 

Commission’s action, finding that the NVRA and its regulations do not empower 

                                                 
 2  For more information before the Commission regarding the effects of 
requiring proof of citizenship in order to register to vote, see Aplt. App. at 1260-
1265. 
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the Commission to determine independently whether a State needs to require 

documentation of citizenship to enforce its eligibility requirement. 

 The court reasoned that the NVRA’s implementing regulations require state 

officials to “notify” the Commission of changes to registration requirements, but 

do not contemplate that States make “requests” that the Commission change the 

form (Aplt. App. at 1444-1445 (citing 11 C.F.R. 9428.6(c))).   Therefore, the court 

concluded, the regulations implicitly deny the Commission the authority to reject 

state-specific requirements (Aplt. App. at 1445).  Acknowledging the 

Commission’s statutory mandate that “the federal form ‘may require only such’ 

information ‘as is necessary to enable the appropriate State election official to 

assess the eligibility of the applicant,’” the court concluded that it was sufficient 

that the state legislatures had deemed proof of citizenship “necessary to enable 

Arizona and Kansas election officials to assess the eligibility of applicants under 

their states’ laws” (Aplt. App. at 1445-1446 (quoting 42 U.S.C. 1973gg-7(b)(1))).  

It found that the Commission lacked the authority to determine whether the state 

requirements were necessary, and instead had only the “nondiscretionary duty[] to 

perform the ministerial function of updating the instructions to reflect each state’s 

laws” (Aplt. App. at 1448).  The district court additionally speculated that, because 

the NVRA does not explicitly bar the Federal Form from requiring documentation 

Appellate Case: 14-3062     Document: 01019253430     Date Filed: 05/21/2014     Page: 21     



- 15 - 
 

of citizenship, it likely would not preempt the state laws at issue in any event (Aplt. 

App. at 1438-1442). 

 Having held that the Commission lacked authority to determine the necessity 

of the States’ proof requirements, the court declined to review the reasonableness 

of the Commission’s determination.  It “order[ed] the [Commission] to add the 

language requested by Arizona and Kansas to the state-specific instructions of the 

federal mail voter registration form immediately” (Aplt. App. at 1449).   

 The Commission and the intervenors appealed to this Court.  They also 

sought a stay of the decision below from the district court, which denied it, and 

then from this Court, which granted it. 

SUMMARY OF ARGUMENT 

1.  When a State asks the Commission to add a state-specific instruction to 

the Federal Form, the Commission’s job is not simply to rubber-stamp that request.  

Contrary to the district court’s holding, the Commission must itself determine 

whether the request satisfies the NVRA’s requirement that any addition to the 

Federal Form be “necessary” for States to assess eligibility or administer elections.  

The district court’s reading of the NVRA – under which it is the State that 

determines such necessity and the Commission’s role is merely to compile state 

requirements in “ministerial” fashion – finds no support in the text of the NVRA or 

its implementing regulations.  Nor is such a reading consistent with the Federal 
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Form’s purposes of creating a truly national registration form for federal elections 

and eliminating registration requirements that unnecessarily discourage 

registration.  As the Supreme Court observed just last year, if States could add 

requirements at will to the Federal Form, the form’s utility would be greatly 

diminished, and could be entirely destroyed.  Arizona v. Inter Tribal Council of 

Ariz., Inc., 133 S. Ct. 2247, 2256 (2013). 

Proper construction of the NVRA, as vesting in the Commission the 

authority to determine whether adding documentary requirements to the Federal 

Form is “necessary,” raises no substantial constitutional issues.  The Constitution 

leaves to the States alone the authority to set substantive qualifications for voting – 

such as requiring that voters reside in a State for a certain period of time – but 

permits Congress to preempt state law with respect to registration procedures for 

federal elections, as Congress did in enacting the NVRA.  In so doing, Congress 

necessarily alters the manner in which States enforce their substantive eligibility 

requirements for federal elections.  It does so permissibly, so long as it does not 

“preclude[] a State from obtaining the information necessary to enforce its voter 

qualifications.”  Inter Tribal Council, 133 S. Ct. at 2258-2259.  For the NVRA to 

be unconstitutional as applied here, a State would have to “establish in a reviewing 

court” that the Federal Form’s existing safeguards “will not suffice to effectuate its 
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citizenship requirement,” id. at 2260, and the States have not come close to making 

that showing. 

2.  The Commission’s decision here, finding that Kansas and Arizona failed 

to demonstrate that requiring documentary proof of citizenship from those voters 

registering with the Federal Form is necessary for those States to enforce their 

eligibility requirements, was neither arbitrary nor capricious.  While the district 

court did not reach this issue (because it erroneously found that the Commission 

lacked authority to adjudicate the question at all), this Court should dispose of this 

claim in the interest of judicial economy.  On the record before it, the Commission 

reasonably found that the States failed to demonstrate any substantial problem of 

non-citizens registering to vote using the existing Federal Form, let alone one that 

justifies imposing a considerable burden on voter registration efforts. 

ARGUMENT 

I 
 

THE NVRA REQUIRES THE COMMISSION TO ITSELF DETERMINE 
WHETHER ADDING STATE-SPECIFIC PROOF REQUIREMENTS TO 

THE FEDERAL FORM IS “NECESSARY” 
 

The district court contorted the NVRA’s plain text and ignored its purposes 

in concluding that the Commission must rubber-stamp any State’s assertion of the 

necessity of requiring additional documentation from registrants using the Federal 

Form.  The Federal Form “may require only such * * * information * * * as is 
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necessary to enable the appropriate State election official to assess the eligibility of 

the applicant and to administer voter registration and other parts of the election 

process.”  42 U.S.C. 1973gg-7(b)(1).  The question, then, is whether the 

Commission has the power and responsibility to itself determine whether certain 

information is “necessary” for a state official to assess eligibility to vote in federal 

elections or otherwise administer the election process.  The statute’s plain 

language, as well as that of its implementing regulations, makes clear that the 

Commission must make this determination.  The statute’s structure and purposes 

confirm what is already apparent from its text. 

Congress called for the creation of a Federal Form after concluding that a 

federal agency was best situated to determine the information necessary to register 

for federal elections.  It would render the Federal Form largely pointless for the 

NVRA to then empower a State to add registration requirements to the form with 

no showing of necessity whatsoever.  Unsurprisingly, there is no evidence that 

Congress wrote or intended a statute so at war with itself.  And while we perceive 

no ambiguity, the Commission’s statutory interpretation, under which it possesses 

the authority to assess the “necessity” of the States’ proposed addition to the 

Federal Form, is entitled to deference and is, at the very least, reasonable.  See City 

of Arlington v. Federal Commc’ns Comm’n, 133 S. Ct. 1863, 1874 (2013) 

(agencies receive Chevron deference when determining whether statute empowers 
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them to make determination).  Once again, this aspect of the Commission’s 

authority relates only to registrations for federal elections using the Federal Form; 

with respect to state and local elections, a State has greater latitude to impose 

additional requirements for registering to vote. 

a.  The NVRA directs the Commission to create the Federal Form “in 

consultation with the chief election officers of the States.”  42 U.S.C. 1973gg-

7(a)(2).  Thus, the Commission, while charged with “consult[ing]” with the States, 

takes the primary role in drafting the form and retains ultimate authority regarding 

the form’s content.  The Commission similarly is empowered to, “in consultation 

with” the States, “prescribe such regulations as are necessary to carry out” its 

mandate with respect to the Federal Form.  42 U.S.C. 1973gg-7(a)(1).  Other 

provisions of the NVRA are to the same effect.  See, e.g., 42 U.S.C. 1973gg-

4(a)(1) (“Each State shall accept and use the mail voter registration application 

form prescribed by the * * * Commission”) (emphasis added). 

The statute does not provide, as the States and the district court would have 

it, that the Commission is to create the Federal Form “as directed by” the States.  

Rather, although the NVRA requires the Commission to “consult[]” with state 

election officers, the statutory text squarely places the final authority over the 

form’s creation with the Commission.  In relegating the Commission to a 
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“ministerial” role (Aplt. App. at 1448), the district court therefore got it precisely 

backwards.   

The NVRA’s conferral of this authority on the Commission was not 

accidental.  Elsewhere, the NVRA explicitly vests authority and responsibility in 

the States.  For example, it is the States’ responsibility to make the Federal Form 

available.  42 U.S.C. 1973gg-4(b).  A State may develop an alternative mail 

registration form, with a voter then having a choice of using the state form or the 

Federal Form.  42 U.S.C. 1973gg-4(a)(2).  And the States are charged with 

administering the “motor voter” program, under which those applying for driver’s 

licenses must be offered the opportunity to register to vote at the same time.  42 

U.S.C. 1973gg-3(c).  But with respect to the issue here, rather than tasking the 

States with determining what Federal Form elements are “necessary,” the NVRA 

vests that authority in the Commission.   

There is no merit to the States’ argument that, because the NVRA gives 

them greater authority over required documentation in other settings, it must also 

empower them to determine what documentation is required with the Federal 

Form.3  See Aplt. App. at 1338-1340.  To the contrary, the text of these other 

provisions demonstrates that, where Congress desired to give the States more 

                                                 
3  We do not fully endorse the States’ views regarding the extent of their 

authority in these other settings.  That disagreement, however, has no bearing on 
this appeal. 
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control over the content of registration forms, it used materially different language.  

Compare 42 U.S.C. 1973gg-4(a)(1) (“Each State shall accept and use the mail 

voter registration application form prescribed by the []Commission”) (emphasis 

added) with 42 U.S.C. 1973gg-4(a)(2) (“In addition to accepting and using the 

[Federal Form], a State may develop and use a mail voter registration form that 

meets all of the criteria stated in [42 U.S.C. 1973gg-7(b)] for the registration of 

voters in elections for Federal office”) (emphasis added) and 42 U.S.C. 1973gg-

3(c)(1) (“Each State shall include a voter registration application form for elections 

for Federal office as part of an application for a State motor vehicle driver’s 

license.”) (emphasis added).  With respect to the development of the Federal Form, 

the NVRA contains no such language conferring authority on the States. 

The bottom line is that the statute’s text makes unambiguously clear that the 

Commission ultimately determines the content of the Federal Form.  To be sure, in 

exercising that authority, the Commission has included state-specific instructions 

that accommodate both substantive eligibility requirements and procedural 

requirements that, in the Commission’s view, are consistent with the NVRA and 

the Federal Form’s purposes.  But nothing in the NVRA’s text requires the Federal 

Form to include something simply because a State may have requested it.  Rather, 

the concept of “state-specific instructions” derives from the regulations 
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promulgating the Federal Form.4  See 11 C.F.R. 9428.3(b).  State-specific 

instructions constitute one of three component parts of the Federal Form (the other 

two components being the general instructions and the voter registration 

application itself).  11 C.F.R. 9428.3(a).  The Commission administers, and 

determines the content of, each part of the form, with nothing in the statute or the 

implementing regulations suggesting that it has less authority over the state-

specific instructions than over the other two parts.  For all parts of the form – 

including but not limited to state-specific instructions – the Commission’s duty is 

to ensure that the form requires only such information “as is necessary to enable 

the appropriate State election official to assess the eligibility of the applicant and to 

administer voter registration and other parts of the election process.”  42 U.S.C. 

1973gg-7(b)(1).  

Consistent with the above analysis, in Inter Tribal Council, the Supreme 

Court stated, in no uncertain terms:  “Each state-specific instruction must be 

approved by the EAC before it is included on the Federal Form.”  133 S. Ct. at 

                                                 
 4  For this reason, the States (Aplt. App. at 516) and the district court (Aplt. 
App. at 1437) missed the mark in correctly observing below that nothing in the 
NVRA expressly authorizes the Commission to determine what state-specific 
instructions are necessary.  That is only true because the NVRA does not mention 
state-specific instructions at all.  To the extent that the NVRA permits the Federal 
Form to include state-specific instructions – and the States, for obvious reasons, do 
not challenge the Commission’s authority to include them – the Commission has 
the same authority (and mandate) to require that the instructions be “necessary” as 
it does for the remainder of the Federal Form. 
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2252 (emphasis added).  Similarly, the Ninth Circuit in the same case found that, 

“[w]hile states may suggest changes to the Federal Form, the EAC has the ultimate 

authority to adopt or reject those suggestions.”  Gonzalez v. Arizona, 677 F.3d 383, 

400 (9th Cir. 2012) (en banc). 

In finding to the contrary, the district court misread the NVRA’s 

implementing regulations, which require a state election official to “notify the 

Commission, in writing, within 30 days of any change to the state’s voter eligibility 

requirements or other information reported under this section.”  11 C.F.R. 

9428.6(c) (emphasis added).  The district court construed this regulation to provide 

that a State has full control over “registration requirements” and need only “notify” 

the Commission of any changes to those requirements to trigger a non-

discretionary duty for the Commission to add them to the Federal Form.  See Aplt. 

App. at 1444-1445.  But the regulation provides no such thing.  It applies to 

changes in a State’s substantive “eligibility requirements,” not procedural 

“registration requirements.”  The regulation distinguishes between eligibility 

requirements to vote in federal elections – over which States retain full control – 

and documentary requirements to prove such eligibility in order to register, which 

the Commission must approve.5  The text is clear on this point.  But even if there 

                                                 
 5  For example, if a State decides to make previously eligible citizens with 
felony convictions ineligible to vote, it must notify the Commission of this change, 

(continued…) 
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were ambiguity, the Commission’s reading of its own regulation would be entitled 

to deference and is, at the very least, reasonable.  See Copar Pumice Co., Inc. v. 

Tidwell, 603 F.3d 780, 794 (10th Cir. 2010) (“we give the agency’s interpretation 

‘controlling weight unless it is plainly erroneous or inconsistent with the 

regulation’”) (quoting Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 

(1994)); accord Utah Envtl. Cong. v. Richmond, 483 F.3d 1127, 1134 (10th Cir. 

2007). 

b.  The district court’s cramped reading of the Commission’s authority to 

review proposed state documentation requirements not only departs from the 

NVRA’s text, it also frustrates the accomplishment of the statute’s purposes.   

The NVRA is meant to address precisely the sort of practice at issue here:  

state registration requirements that unnecessarily discourage or hinder voter 

registration for federal elections.  See 42 U.S.C. 1973gg(a)(3) (finding that 

“discriminatory and unfair registration laws and procedures can have a direct and 

damaging effect on voter participation in elections for Federal office and 

disproportionately harm voter participation by various groups, including racial 

minorities”).  In response, the NVRA is intended “to establish procedures that will 

                                                 
(…continued) 
and the Commission will add this eligibility requirement to the state-specific 
instructions.  If the State, however, also wishes to require voters to prove through 
documentation they have no felony convictions, it would have to seek Commission 
approval and make a showing that such proof requirements are necessary. 
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increase the number of eligible citizens who register to vote in elections for Federal 

office,” 42 U.S.C. 1973gg(b)(1), and promote sufficient uniformity in registration 

procedures to permit registration drives across state lines.  See H.R. Rep. No. 9, 

103d Cong., 1st Sess. 10 (1993) (“Uniform mail forms will permit voter 

registration drives through a regional or national mailing, or for more than one 

State at a central location, such as a city where persons from a number of 

neighboring States work, shop or attend events.”).  To further these ends, Congress 

provided that only information “necessary” to the enforcement of substantive 

eligibility requirements could be required on the Federal Form, and it charged an 

expert agency with implementing that standard while taking into account the 

States’ legitimate interest in protecting the integrity of the electoral process.  See 

42 U.S.C. 1973gg(b)(2).  In later creating the Election Assistance Commission, 

Congress gave that authority to a specialized “national clearinghouse and resource 

for the compilation of information and review of procedures with respect to the 

administration of Federal elections,” 42 U.S.C. 15322.    

It is difficult to imagine that Congress intended to accomplish these purposes 

by requiring this expert agency to approve in “ministerial” fashion every state 

request to require additional information of those applying to register for federal 

elections.  Under that reading of the statute, the Commission’s expertise would be 

wasted, while any State could add to the Federal Form a multitude of unnecessary 
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documentation requirements (to demonstrate citizenship or for any other purpose).  

Automatic approval of idiosyncratic or unnecessary documentation requirements 

not only would discourage registration, but also would undermine the achievement 

of sufficient uniformity in registration proceedings across the country to permit 

multistate registration drives. 

As the Supreme Court noted, in rejecting a State’s contention that it was 

entitled to ask applicants for information beyond that listed on the Federal Form:  

“Arizona’s reading would permit a State to demand of Federal Form applicants 

every additional piece of information the State requires on its state-specific form.  

If that is so, the Federal Form ceases to perform any meaningful function, and 

would be a feeble means of ‘increas[ing] the number of eligible citizens who 

register to vote in elections for Federal office.’”  Inter Tribal Council, 133 S. Ct. at 

2256 (quoting 42 U.S.C. 1973gg(b)) (brackets in original).  That reasoning directly 

applies here. 

The district court’s ruling is incompatible with Inter Tribal Council’s result 

as well as the Court’s reasoning in that case.  In Inter Tribal Council, the Court 

held that a State cannot require those registering for federal elections to provide 

information not required by the Federal Form; rather, the State must ask the 

Commission to add that requirement to the Form, and then seek judicial review if 

dissatisfied with the Commission’s determination.  The ruling here, under which 
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the Commission would be required to add the proposed documentation to the Form 

mechanically, without exercising any independent judgment, would render Inter 

Tribal Council’s holding a mere formality. 

c.  The district court also erred in finding it doubtful that the NVRA 

preempts state laws that purport to require documentation of citizenship.  Aplt. 

App. at 1438-1442.  Inter Tribal Council settled this precise question, holding that 

the NVRA does preempt such laws to the extent they require information not 

required by the Federal Form.  The NVRA requires that States “accept and use” the 

Federal Form.  See 42 U.S.C. 1973gg-4(a)(1).  Inter Tribal Council held that this 

provision preempts any state law that makes satisfaction of the Federal Form’s 

requirements insufficient to register to vote in a federal election.  Indeed, it held 

that the NVRA thus preempts precisely this state requirement.  See 133 S. Ct. at 

2257 (“[T]he fairest reading of the statute is that a state-imposed requirement of 

evidence of citizenship not required by the Federal Form is ‘inconsistent with’ the 

NVRA’s mandate that States ‘accept and use’ the Federal Form” (quoting Ex Parte 

Siebold, 100 U.S. 371, 397 (1880)).   

The district court incorrectly reasoned that the NVRA preempts only those 

state requirements specifically mentioned in the statute.  Aplt. App. at 1441-1442.  

As Inter Tribal Council recognized, the NVRA preempts any state law inconsistent 

with the Federal Form, whether or not the NVRA mentions such a law.  That the 
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NVRA specifically bans from the Federal Form certain elements, such as any 

notarization requirement, simply means that the Commission may not include them 

on the Form under any circumstances.  With respect to any other potential 

elements that the statute neither bans nor requires – including but not limited to the 

documentary proof of citizenship requirements at issue here – Congress delegated 

to the Commission the authority to determine whether those elements are 

necessary.  And, as the Supreme Court held in Inter Tribal Council, Congress’s 

clear statement that States must “accept and use” the Federal Form preempts any 

state requirement that the Commission has not included on that form.   

Because the district court’s construction is not a reasonable reading of the 

NVRA, it would be unavailable even if the alternative raised serious constitutional 

questions.  “[T]he canon of constitutional doubt permits us to avoid such questions 

only where the saving construction is not ‘plainly contrary to the intent of 

Congress.’”  Miller v. French, 530 U.S. 327, 341 (2000) (quoting Edward J. 

DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 

568, 575 (1988)). 

2.  In any event, the district court was wrong to think that construing the 

NVRA as vesting authority in the Commission to make this determination raises 

any constitutional concerns.   

The Constitution’s Elections Clause provides: 
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The Times, Places and Manner of holding Elections for Senators and 
Representatives, shall be prescribed in each State by the Legislature 
thereof; but the Congress may at any time by Law make or alter such 
Regulations, except as to the Places of chusing Senators. 
 

U.S. Const. Art. I, § 4, cl. 1.  Thus, the Elections Clause, while leaving to the 

States the function of determining who constitutes the electorate, Inter Tribal 

Council, 133 S. Ct. at 2258, “empowers Congress to pre-empt state regulations 

governing the ‘Times, Places and Manner’ of holding congressional elections,” 

Inter Tribal Council, 133 S. Ct. at 2253.  Put another way, “the Elections Clause 

empowers Congress to regulate how federal elections are held,” though “not who 

may vote in them.”  Id. at 2257.    

The Elections Clause “gives Congress ‘comprehensive’ authority to regulate 

the details of elections, including the power to impose ‘the numerous requirements 

as to procedure and safeguards which experience shows are necessary in order to 

enforce the fundamental right involved.’”  Foster v. Love, 522 U.S. 67, 72 n.2 

(1997) (quoting Smiley v. Holm, 285 U.S. 355, 366 (1932)).  Unbroken Supreme 

Court precedent – including, most recently, Inter Tribal Council – makes clear that 

the authority to regulate the “manner” of federal elections includes the power to 

regulate procedures for voter registration.  See Inter Tribal Council, 133 S. Ct. at 

2253; Cook v. Gralike, 531 U.S. 510, 523 (2001); Smiley, 285 U.S. at 366; see also 

Ex parte Siebold, 100 U.S. at 382 (upholding provisions of Enforcement Act of 
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1870 regulating registration and voting for federal elections); Association of Cmty. 

Orgs. For Reform Now v. Edgar, 56 F.3d 791, 793-794 (7th Cir. 1995) (Edgar).  

To be sure, Inter Tribal Council stated that “the power to establish voting 

requirements is of little value without the power to enforce those requirements,” 

133 S. Ct. at 2258, and so it “would raise serious constitutional doubts if a federal 

statute precluded a State from obtaining the information necessary to enforce its 

voter qualifications.”  Id. at 2258-2259.  But, as Inter Tribal Council specifically 

found, the NVRA does no such thing.  Rather, “a State may request that the EAC 

alter the Federal Form to include information the State deems necessary to 

determine eligibility” and “may challenge the EAC’s rejection of that request in a 

suit under the Administrative Procedure Act.”  Id. at 2259.  In such a suit, the 

Court assumed, a State “would have the opportunity to establish in a reviewing 

court that a mere oath will not suffice to effectuate its citizenship requirement.”  Id. 

at 2260.  Thus, the Court clearly envisioned that a State would have to prove – not 

just assert – the necessity of its citizenship documentation requirements, and it 

found that “no constitutional doubt is raised” by a scheme in which the State must 

prove that necessity.  Id. at 2259.6  The process the Commission followed here was 

                                                 
 6  That the constitutional-doubt canon was raised at all was because of an 
ambiguity in the statute that is of no moment in this case.  While the NVRA 
explicitly bars the Commission from including on the Federal Form any 
information that is not “necessary,” see 42 U.S.C. 1973gg-7(b)(1), it nowhere by 

(continued…) 
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precisely that envisioned by Inter Tribal Council as sufficient to avoid 

constitutional concerns. 

The States’ erroneous constitutional argument depends on collapsing almost 

entirely the well-settled distinction between substantive eligibility requirements for 

voting in federal elections – which, no one doubts, they have the authority to set – 

and the procedures by which they enforce those requirements, which they also 

have the authority to set but which the federal government may preempt or modify.  

The States argue that the federal government, because it may not directly set 

substantive eligibility requirements, must also lack the authority to regulate 

enforcement of those eligibility requirements.  See, e.g., Aplt. App. at 518 (“the 

power to determine the quantum of information necessary to assess the eligibility 

of voter registration applicants is part of (if not synonymous with) the power to 

enforce voter qualifications, a power exclusively held by the state”).  This 

argument was advanced by several States in challenges to the NVRA shortly after 

its passage and has been squarely rejected. 

                                                 
(…continued) 
its terms requires the Commission to include information that is necessary.  The 
United States informed the Court that it reads the NVRA to implicitly require such 
action, thus avoiding a reading of the statute that could raise constitutional 
concerns.  The Court determined that the construction offered by the United States 
alleviated any constitutional concerns in practice, without finding it necessary to 
determine whether the statute requires the Commission to include necessary 
information on the Federal Form or whether the Commission simply does so as a 
prudent exercise of its discretion.  See Inter Tribal Council, 133 S. Ct. at 2259. 
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 As the Seventh Circuit observed in rejecting one such challenge, any federal 

regulation of registration procedures necessarily has some “[i]ndirect effects” on a 

State’s ability to enforce its eligibility rules.  See Edgar, 56 F.3d at 794-795.  

Accordingly, it held, “the existence of such effects cannot by itself invalidate the 

law.”  Id. at 794.  Edgar instead placed the burden on the State to show that federal 

regulation of registration procedures prevents the State from taking some action 

that is necessary to enforce its substantive eligibility requirements.  Id. at 794-795.   

Far from calling into doubt this unremarkable holding – which, as is 

standard, places the burden of establishing the unconstitutionality of a federal law 

on the challenger – Inter Tribal Council cites this passage of Edgar as well as 

another decision upholding the NVRA against a similar challenge.  See 133 S. Ct. 

at 2259 n.9 (citing Edgar and Voting Rights Coalition v. Wilson, 60 F.3d 1411 (9th 

Cir. 1995), cert. denied, 516 U.S. 1093 (1996)).  Echoing Edgar, Inter Tribal 

Council observed that “all action under the Elections Clause displaces some 

element of a pre-existing state regulatory regime, because the text of the Clause 

confers the power to do exactly (and only) that.”  133 S. Ct. at 2257 n.6.  

Accordingly, such preemption of a State’s procedures for voter registration cannot 

be claimed to exceed Congress’s authority without a further showing regarding the 

effects on a State’s ability to enforce its substantive eligibility requirements.   
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In light of the above, there is no basis for the district court’s reliance on the 

constitutional avoidance canon.  Neither precedent nor logic supports the States’ 

contention that the federal government’s Elections Clause authority to regulate 

state requirements that interfere with registration for federal elections must give 

way upon a State’s bare assertion that its requirements are necessary.  There is no 

reason to bend the NVRA’s plain meaning to accommodate such a patently 

unreasonable constitutional argument. 

II 
 

IN FINDING THAT THE STATES FAILED TO DEMONSTRATE THE 
NECESSITY OF REQUIRING PROOF OF CITIZENSHIP, THE 

COMMISSION DID NOT ACT ARBITRARILY OR CAPRICIOUSLY 
 

This Court also should find that the Commission did not act arbitrarily or 

capriciously based on the record before it.  The Federal Form has, since its creation 

in 1994, provided that voters may satisfy the citizenship eligibility requirement by 

attesting to their citizenship under penalty of perjury.  The Commission did not act 

arbitrarily or capriciously in finding that the evidence submitted by the States 

failed to demonstrate any real problems with this long-standing practice, either in 

general or in the requesting States in particular.  As the Commission reasonably 

concluded, in light of other tools the States can use (and are using) to prevent 

whatever very limited non-citizen registration may exist, the States failed to 
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demonstrate that their proposed additional documentation is “necessary” to enforce 

their citizenship eligibility requirement.  See 42 U.S.C. 1973gg-7(b)(1).   

 To affirm the Commission’s decision, this Court need only find that the 

“decision was based on a consideration of the relevant factors” and that there has 

been no “clear error in judgment.”  Citizens to Preserve Overton Park v. Volpe, 

401 U.S. 402, 416 (1971); Hillsdale Envtl. Loss Prevention, Inc. v. United States 

Army Corps of Eng’rs, 702 F.3d 1156, 1165 (10th Cir. 2012).  This Court may not 

substitute its judgment for that of the agency, but must determine only “whether 

the agency has ‘articulated a rational connection between the facts found and the 

choice made.’”  Kisser v. Cisneros, 14 F.3d 615, 619 (D.C. Cir. 1994) (quoting 

Bowman Transp. v. Arkansas-Best Freight Sys., 419 U.S. 281, 285 (1974)).  The 

arbitrary-and-capricious standard is “a deferential one,” Lee v. United States Air 

Force, 354 F.3d 1229, 1236 (10th Cir. 2004), and it is easily satisfied here. 

 At the outset, we recognize that this Court ordinarily does not decide in the 

first instance questions that were not reached by the court below.  In this case, 

however, this Court should do so in the interests of judicial economy.  See, e.g., 

Sac & Fox Nation of Mo. v. Norton, 240 F.3d 1250, 1264 (10th Cir. 2001), cert. 

denied, 534 U.S. 1078 (2002); Ohlander v. Larson, 114 F.3d 1531, 1538 (10th Cir. 

1997), cert. denied, 522 U.S. 1052 (1998).  If this Court were to remand the case 

for the district court to address this issue, any determination the district court 
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makes would almost certainly be appealed, and this Court would review that 

determination de novo.  See Copar Pumice Co. v. Tidwell, 603 F.3d 780, 793 (10th 

Cir. 2010).  Remanding this question, therefore, would serve only to delay 

disposition of this matter and extend the present uncertainty about the legality of 

these state laws. 

The Commission reasonably observed that it was not writing on a clean slate 

with respect to this question, which has been debated extensively for more than 20 

years (Aplt. App. at 1293-1296).  Congress declined to include language 

authorizing precisely this state practice, after hearing from state officials who had 

implemented mail voter registration procedures that voter registration fraud by 

non-citizens was not a problem.7  Debate on the conference committee report in 

both the House and the Senate indicated that lawmakers understood this deletion to 

                                                 
 7  For example, the Secretary of State of Washington testified that non-
citizens had not attempted to register either in his state or in Colorado, because 
“they are not going to do anything to violate a Federal law. * * * [T]hey know 
what that means, back to Mexico or wherever else.”  Hearing on HR-2, The 
National Voter Registration Act of 1993, Before the Subcommittee on Elections of 
the House Committee on Administration, 103d Cong., 1st Sess. 23 (1993) 
(testimony of Ralph Munro).  Other state officials confirmed that allowing mail-in 
voter registrations without requiring proof of eligibility requirements had not led to 
any problems with registration fraud, by non-citizens or anyone else.  See, e.g., id. 
at 156 (letter from California Secretary of State); 157-158 (letter from Iowa 
Secretary of State); 159 (letter from Mississippi Secretary of State); 161-162 (letter 
from Minnesota Secretary of State); 177-178 (letter from Director of New York 
City Board of Elections). 
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be significant and construed the bill, as it emerged from the conference committee, 

to preclude States from requiring documentary evidence of citizenship.8  Whether 

or not this legislative history precludes the Commission from permitting States to 

require proof of citizenship for mail-in registration, the Commission surely was 

justified in concluding that this highly relevant legislative history should inform its 

subsequent administrative action. 

Thereafter, the Federal Election Commission, in promulgating regulations 

implementing the Federal Form requirement, also found it unnecessary to ask for 

additional information regarding citizenship.  See Federal Election Commission, 

Final Rules:  National Voter Registration Act of 1993, 59 Fed. Reg. 32,311, 32,316 

(June 23, 1994).  And the Election Assistance Commission itself previously 

rejected Arizona’s prior request to include a similar citizenship documentation 

requirement on the Federal Form.  

                                                 
 8  The House rejected a motion to recommit with instructions to adopt the 
deleted provision.  As one proponent of that motion put it:  “The only issue 
involved in the motion to recommit is this:  Should States be permitted – not 
required, but permitted – to ask for evidence of citizenship when they register 
voters.”  139 Cong. Rec. 9224 (1993) (statement of Mr. Rohrabacher); accord 139 
Cong. Rec. 9226 (1993) (statement of Mr. Livingston) (stating that, in the absence 
of the deleted provision, “this legislation will prohibit any State from requiring any 
documentation of proof of citizenship”); 139 Cong Rec. 9631 (1993) (statement of 
Mr. Helms) (provision “would have allowed States to require proof of citizenship” 
but “the conferees said, no, we cannot have that”). 
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Against that background, the Commission examined the evidence submitted 

by the States and found insufficient proof of non-citizens registering to vote using 

the Federal Form to warrant changing its long-standing practice.  Declining to 

resolve disputed questions of fact about the States’ evidentiary submission, the 

Commission accepted the States’ contention that they had uncovered 196 

noncitizens registered to vote in Arizona and 21 who had registered or attempted to 

register in Kansas (Aplt. App. at 1306).9  It reasonably concluded that this evidence 

did not merit the relief the States sought.   

As the Commission observed, the number of possibly improper registrations 

pointed to by the States constituted an “exceedingly small” percentage of the 

registered voters in either State (Aplt. App. at 1307).  Moreover, the circumstances 

                                                 
 9  As the Commission observed, the States’ evidence did not establish 
conclusively that these registrations were improper.  For example, Kansas 
originally pointed to 13 individuals who had been issued temporary driver’s 
licenses – a type of license reserved for non-citizens – and later registered to vote.  
Aplt. App. at 664-665.  The Commission found it less than conclusive evidence of 
unlawful registration that some individuals who had been issued temporary 
driver’s licenses later registered to vote.  It observed that these individuals may 
have become citizens, and thus eligible to register, after the issuance of their 
temporary driver’s licenses (Aplt. App. at 1306 n.14).  Kansas later acknowledged 
that one of those individuals may not have registered to vote after all, and only two 
of the 13 individuals ever voted.  Aplt. App. at 672.  Similarly, while Arizona 
pointed to registered voters who claimed to be non-citizens in response to jury 
service orders (Aplt. App. at 1194), evidence before the Commission indicated that 
it is not uncommon for properly registered voters to falsely claim to be non-
citizens in order to avoid jury duty (Aplt. App. at 1306 n.14; see also Aplt. App. 
861-862).  

Appellate Case: 14-3062     Document: 01019253430     Date Filed: 05/21/2014     Page: 44     



- 38 - 
 

of these registrations cast no doubt on the Commission’s long-standing finding that 

fraudulent applications are sufficiently deterred by the Federal Form’s prominent 

“For U.S. Citizens Only” marking and requirement that applicants attest under 

penalty of perjury that they meet all eligibility requirements (including but not 

limited to citizenship).  Indeed, the States did not contend, let alone offer proof, 

that any of the purportedly improper registrations they pointed to were conducted 

through the Federal Form.  Accordingly, even assuming these registrations were 

improper, no evidence indicates that they were the product of any deficiency in the 

Federal Form or could be prevented by the States’ proposed state-specific addition.  

And the Commission reasonably found that any small problem that might exist 

could be remedied through other, more focused enforcement devices that did not 

pose such a threat to voter registration efforts (Aplt. App. at 1310-1314). 

The States did not contend before either the district court or the Commission 

that such a tiny number of improper registrations – none of which are proven to 

involve the Federal Form – could satisfy their burden of showing that it was 

“necessary” to add proof-of-citizenship requirements to the Federal Form.  Any 

such arguments, in any event, would fail; to the extent that the States take issue 

with the Commission’s view of what magnitude of problem makes a state 

requirement “necessary,” the Commission’s interpretation of the statute it is 

charged with implementing is entitled to deference, see City of Arlington v. 
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Federal Communications Commission, 133 S. Ct. 1863, 1868 (2013), and is a 

reasonable one.   

Instead, the States contended that the Commission was required to credit 

their factual assertion that the small number of cases they pointed to must be but 

the “tip” of a much larger “iceberg” that so far has eluded their enforcement 

capabilities (Aplt. App. at 523; see also Aplt. App. at 1353-1354).  Whether or not 

the Commission reasonably could have drawn such an inference from such scant 

evidence, it surely was not required to do so.  This Court must affirm the factual 

underpinnings of the Commission’s decision so long as they are supported by 

substantial evidence, see TMJ Implants, Inc. v. United States Health & Human 

Services Commission, 584 F.3d 1290, 1299 (10th Cir. 2009), and nothing in the 

record before it compelled the Commission to find that non-citizens register to vote 

in any significant numbers, using the Federal Form or otherwise. 
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CONCLUSION 

This Court should reverse the district court’s judgment and remand with 

instructions to dismiss this case. 

       Respectfully submitted, 
 
 
       JOCELYN SAMUELS 
           Acting Assistant Attorney General 
    
          
 
       s/ Sasha Samberg-Champion   
         DIANA K. FLYNN 
        SASHA SAMBERG-CHAMPION 
           Attorneys 
           Department of Justice 
           Civil Rights Division 
         Appellate Section 

        Ben Franklin Station 
         P.O. Box 14403 
         Washington, DC 20044-4403 

        (202) 307-0714
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STATEMENT REGARDING ORAL ARGUMENT 
 
 Because of the importance and complexity of the issues involved, the United 

States Election Assistance Commission respectfully submits that oral argument is 

appropriate.  
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ADDENDUM TO BRIEF OF THE UNITED STATES ELECTION 
ASSISTANCE COMMISSION 

 
National Voter Registration Act of 1993 and Help America Vote Act of 2002 
(excerpts) 
 
42 U.S.C. 1973gg.  Findings and purposes  
 
(a) Findings.  The Congress finds that— 
   (1) the right of citizens of the United States to vote is a fundamental right; 
   (2) it is the duty of the Federal, State, and local governments to promote the 
exercise of that right; and 
   (3) discriminatory and unfair registration laws and procedures can have a direct 
and damaging effect on voter participation in elections for Federal office and 
disproportionately harm voter participation by various groups, including racial 
minorities. 
  
(b) Purposes.  The purposes of this subchapter are— 
   (1) to establish procedures that will increase the number of eligible citizens who 
register to vote in elections for Federal office; 
   (2) to make it possible for Federal, State, and local governments to implement 
this subchapter in a manner that enhances the participation of eligible citizens as 
voters in elections for Federal office; 
   (3) to protect the integrity of the electoral process; and 
   (4) to ensure that accurate and current voter registration rolls are maintained. 
 
42 U.S.C. 1973gg-2.  National procedures for voter registration for elections 
for Federal office  
 
(a) In general.  Except as provided in subsection (b) of this section, 
notwithstanding any other Federal or State law, in addition to any other method of 
voter registration provided for under State law, each State shall establish 
procedures to register to vote in elections for Federal office— 
   (1) by application made simultaneously with an application for a motor vehicle 
driver’s license pursuant to section 1973gg-3 of this title; 
   (2) by mail application pursuant to section 1973gg-4 of this tile; and 
   (3) by application in person— 
      (A) at the appropriate registration site designated with respect to the residence 
of the applicant in accordance with State law; and 
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      (B) at a Federal, State, or nongovernmental office designated under section 
1973gg-5 of this title. 
 
* * * 
 
42 U.S.C. 1973gg-3.  Simultaneous application for voter registration and 
application for motor vehicle driver’s license  
 
(a) In general. 
   (1) Each State motor vehicle driver’s license application (including any renewal 
application) submitted to the appropriate State motor vehicle authority under State 
law shall serve as an application for voter registration with respect to elections for 
Federal office unless the applicant fails to sign the voter registration application. 
   (2) An application for voter registration submitted under paragraph (1) shall be 
considered as updating any previous voter registration by the applicant. 
  
* * * 
  
(c) Forms and procedures. 
   (1) Each State shall include a voter registration application form for elections for 
Federal office as part of an application for a State motor vehicle driver’s license. 
   (2) The voter registration application portion of an application for a State motor 
vehicle driver’s license— 
      (A) may not require any information that duplicates information required in the 
driver’s license portion of the form (other than a second signature or other 
information necessary under subparagraph (C)); 
      (B) may require only the minimum amount of information necessary to-- 
         (i) prevent duplicate voter registrations; and 
         (ii) enable State election officials to assess the eligibility of the applicant and 
to administer voter registration and other parts of the election process; 
      (C) shall include a statement that— 
         (i) states each eligibility requirement (including citizenship); 
         (ii) contains an attestation that the applicant meets each such requirement;       
and 
         (iii) requires the signature of the applicant, under penalty of perjury; 
      (D) shall include, in print that is identical to that used in the attestation portion 
of the application— 
         (i) the information required in section 1973gg-6(a)(5)(A) and (B) of this title; 
         (ii) a statement that, if an applicant declines to register to vote, the fact that 
the applicant has declined to register will remain confidential and will be used only 
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for voter registration purposes; and 
         (iii) a statement that if an applicant does register to vote, the office at which 
the applicant submits a voter registration application will remain confidential and 
will be used only for voter registration purposes; and 
      (E) shall be made available (as submitted by the applicant, or in machine 
readable or other format) to the appropriate State election official as provided by 
State law. 
  
* * *  
 
42 U.S.C. 1973gg-4.  Mail registration  
 
(a) Form. 
   (1) Each State shall accept and use the mail voter registration application form 
prescribed by the Federal Election Commission pursuant to section 1973gg-7(a)(2) 
of this title for the registration of voters in elections for Federal office. 
   (2) In addition to accepting and using the form described in paragraph (1), a State 
may develop and use a mail voter registration form that meets all of the criteria 
stated in section 1973gg-7(b) of this title for the registration of voters in elections 
for Federal office. 
   (3) A form described in paragraph (1) or (2) shall be accepted and used for 
notification of a registrant’s change of address. 
  
(b) Availability of forms.  The chief State election official of a State shall make the 
forms described in subsection (a) of this section available for distribution through 
governmental and private entities, with particular emphasis on making them 
available for organized voter registration programs. 
 
* * * 
 
42 U.S.C. 1973gg-6.  Requirements with respect to administration of voter 
registration  
 
(a) In general.  In the administration of voter registration for elections for Federal 
office, each State shall— 
 
* * * 
 
   (5) inform applicants under sections 1973gg-3, 1973gg-4, and 1973gg-5 of this 
title of— 
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      (A) voter eligibility requirements; and 
      (B) penalties provided by law for submission of a false voter registration 
application;  
 
* * * 
 
42 U.S.C. 1973gg-7.  Federal coordination and regulations  
 
(a) In general.  The Election Assistance Commission— 
   (1) in consultation with the chief election officers of the States, shall prescribe 
such regulations as are necessary to carry out paragraphs (2) and (3); 
   (2) in consultation with the chief election officers of the States, shall develop a 
mail voter registration application form for elections for Federal office; 
   (3) not later than June 30 of each odd-numbered year, shall submit to the 
Congress a report assessing the impact of this subchapter on the administration of 
elections for Federal office during the preceding 2-year period and including 
recommendations for improvements in Federal and State procedures, forms, and 
other matters affected by this subchapter; and 
   (4) shall provide information to the States with respect to the responsibilities of 
the States under this subchapter. 
  
(b) Contents of mail voter registration form.  The mail voter registration form 
developed under subsection (a)(2) of this section— 
   (1) may require only such identifying information (including the signature of the 
applicant) and other information (including data relating to previous registration by 
the applicant), as is necessary to enable the appropriate State election official to 
assess the eligibility of the applicant and to administer voter registration and other 
parts of the election process; 
   (2) shall include a statement that— 
      (A) specifies each eligibility requirement (including citizenship); 
      (B) contains an attestation that the applicant meets each such requirement; and 
      (C) requires the signature of the applicant, under penalty of perjury; 
   (3) may not include any requirement for notarization or other formal 
authentication; and 
   (4) shall include, in print that is identical to that used in the attestation portion of 
the application— 
      (i) the information required in section 1973gg-6(a)(5)(A) and (B) of this title; 
      (ii) a statement that, if an applicant declines to register to vote, the fact that the 
applicant has declined to register will remain confidential and will be used only for 
voter registration purposes; and 
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      (iii) a statement that if an applicant does register to vote, the office at which the 
applicant submits a voter registration application will remain confidential and will 
be used only for voter registration purposes. 
 
42 U.S.C. 15322.  Duties  
 
The Commission shall serve as a national clearinghouse and resource for the 
compilation of information and review of procedures with respect to the 
administration of Federal elections by— 
   (1) carrying out the duties described in subpart 3 of this part (relating to the 
adoption of voluntary voting system guidelines), including the maintenance of a 
clearinghouse of information on the experiences of State and local governments in 
implementing the guidelines and in operating voting systems in general; 
   (2) carrying out the duties described in part B of this subchapter (relating to the 
testing, certification, decertification, and recertification of voting system hardware 
and software); 
   (3) carrying out the duties described in part C of this subchapter (relating to 
conducting studies and carrying out other activities to promote the effective 
administration of Federal elections); 
   (4) carrying out the duties described in part D of this subchapter (relating to 
election assistance), and providing information and training on the management of 
the payments and grants provided under such subtitle; 
   (5) carrying out the duties described in part B of subchapter III of this chapter 
(relating to the adoption of voluntary guidance); and 
   (6) developing and carrying out the Help America Vote College Program under 
subchapter V of this chapter. 
 
42 U.S.C. 15483.  Computerized statewide voter registration list requirements 
and requirements for voters who register by mail 
 
* * * 
 
(b) Requirements for voters who register by mail 
 
* * * 
 
(4) Contents of mail-in registration form. 
      (A) In general. The mail voter registration form developed under section 6 of 
the National Voter Registration Act of 1993 (42 U.S.C. 1973gg-4) shall include the 
following: 
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         (i) The question “Are you a citizen of the United States of America?” and 
boxes for the applicant to check to indicate whether the applicant is or is not a 
citizen of the United States. 
         (ii) The question “Will you be 18 years of age on or before election day?” 
and boxes for the applicant to check to indicate whether or not the applicant will be 
18 years of age or older on election day. 
         (iii) The statement “If you checked ‘no’ in response to either of these 
questions, do not complete this form.” 
         (iv) A statement informing the individual that if the form is submitted by 
mail and the individual is registering for the first time, the appropriate information 
required under this section must be submitted with the mail-in registration form in 
order to avoid the additional identification requirements upon voting for the first 
time. 
 
42 U.S.C. 15532.  Transfer of functions  
 
There are transferred to the Election Assistance Commission established under 
section 15321 of this title all functions which the Federal Election Commission 
exercised under section 1973gg-7(a)) of this title before October 29, 2002. 
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Regulations implementing the Federal Form requirements (excerpts) 
 
11 C.F.R. 9428.3.  General information  
 
(a) The national mail voter registration form shall consist of three components:  An 
application, which shall contain appropriate fields for the applicant to provide all 
of the information required or requested under 11 C.F.R. 9428.4; general 
instructions for completing the application; and accompanying state-specific 
instructions. 
 
(b) The state-specific instructions shall contain the following information for each 
state, arranged by state:  the address where the application should be mailed and 
information regarding the state’s specific voter eligibility and registration 
requirements. 
 
(c) States shall accept, use, and make available the form described in this section. 
 
11 C.F.R. 9428.4.  Contents  
 
(a) Information about the applicant. 
 
The application shall provide appropriate fields for the applicant’s: 
 
(1) Last, first, and middle name, any suffix, and (optional) any prefix; 
 
(2) Address where the applicant lives including:  street number and street name, or 
rural route with a box number; apartment or unit number; city, town, or village 
name; state; and zip code; with instructions to draw a locational map if the 
applicant lives in a rural district or has a non-traditional residence, and directions 
not to use a post office box or rural route without a box number; 
 
(3) Mailing address if different from the address where the applicant lives, such as 
a post office box, rural route without a box number, or other street address; city, 
town, or village name; state; and zip code; 
 
(4) Month, day, and year of birth; 
 
(5) Telephone number (optional); and 
 
(6) Voter identification number as required or requested by the applicant’s state of 
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residence for election administration purposes. 
 
(i) The application shall direct the applicant to consult the accompanying state-
specific instructions to determine what type of voter identification number, if any, 
is required or requested by the applicant’s state. 
 
(ii) For each state that requires the applicant’s full social security number as its 
voter identification number, the state’s Privacy Act notice required at 11 CFR 
9428.6(c) shall be reprinted with the instructions for that state. 
 
(7) Political party preference, for an applicant in a closed primary state. 
 
(i) The application shall direct the applicant to consult the accompanying state-
specific instructions to determine if the applicant’s state is a closed primary state. 
 
(ii) The accompanying instructions shall state that if the applicant is registering in a 
state that requires the declaration of party affiliation, then failure to indicate a 
political party preference, indicating “none”, or selecting a party that is not 
recognized under state law may prevent the applicant from voting in partisan races 
in primary elections and participating in political party caucuses or conventions, 
but will not bar an applicant from voting in other elections. 
 
(8) Race/ethnicity, if applicable for the applicant’s state of residence.  The 
application shall direct the applicant to consult the state-specific instructions to 
determine whether race/ethnicity is required or requested by the applicant’s state. 
 
(b) Additional information required by the Act. (42 U.S.C. 1973gg-7(b)(2) and 
(4)). 
 
The form shall also: 
 
(1) Specify each eligibility requirement (including citizenship).  The application 
shall list U.S. Citizenship as a universal eligibility requirement and include a 
statement that incorporates by reference each state’s specific additional eligibility 
requirements (including any special pledges) as set forth in the accompany state 
instructions; 
 
(2) Contain an attestation on the application that the applicant, to the best of his or 
her knowledge and belief, meets each of his or her state’s specific eligibility 
requirements; 
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(3) Provide a field on the application for the signature of the applicant, under 
penalty of perjury, and the date of the applicant’s signature; 
 
(4) Inform an applicant on the application of the penalties provided by law for 
submitting a false voter registration application; 
 
(5) Provide a field on the application for the name, address, and (optional) 
telephone number of the person who assisted the applicant in completing the form 
if the applicant is unable to sign the application without assistance; 
 
(6) State that if an applicant declines to register to vote, the fact that the applicant 
has declined to register will remain confidential and will be used only for voter 
registration purposes; and 
 
(7) State that if an applicant does register to vote, the office at which the applicant 
submits a voter registration application will remain confidential and will be used 
only for voter registration purposes. 
 
(c) Other information.  The form will, if appropriate, require an applicant’s former 
address or former name or request a drawing of the area where the applicant lives 
in relation to local landmarks. 
 
11 C.F.R. 9428.6.  Chief state election official  
 
(a) Each chief state election official shall certify to the Commission within 30 days 
after July 25, 1994: 
 
(1) All voter registration eligibility requirements of that state and their 
corresponding state constitution or statutory citations, including but not limited to 
the specific state requirements, if any, relating to minimum age, length of 
residence, reasons to disenfranchise such as criminal conviction or mental 
incompetence, and whether the state is a closed primary state. 
 
(2) Any voter identification number that the state requires or requests; and 
 
(3) Whether the state requires or requests a declaration of race/ethnicity; 
 
(4) The state’s deadline for accepting voter registration applications; and 
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(5) The state election office address where the application shall be mailed. 
 
(b) If a state, in accordance with 11 CFR 9428.4(a)(2), requires the applicant’s full 
social security number, the chief state election official shall provide the 
Commission with the text of the state’s privacy statement required under the 
Privacy Act of 1974 (5 U.S.C. 552a note). 
 
(c) Each chief state election official shall notify the Commission, in writing, within 
30 days of any change to the state’s voter eligibility requirements or other 
information reported under this section. 
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United States Constitution (excerpt) 
 
Art. I, § 4, cl. 1 (The Elections Clause) 
 
The Times, Places and Manner of holding Elections for Senators and 
Representatives, shall be prescribed in each State by the Legislature thereof; but 
the Congress may at any time by Law make or alter such Regulations, except as to 
the Places of chusing Senators. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS

  

KRIS W. KOBACH, et al., 
 
   Plaintiffs, 

 

   

  

 vs.            Case No. 13-cv-4095-EFM-TJJ 

 
THE UNITED STATES ELECTION 
ASSISTANCE COMMISSION, et al., 
 
     Defendants. 

 
  

  

  

 
MEMORANDUM AND ORDER 

 
 Does the United States Election Assistance Commission (“EAC”) have the statutory and 

constitutional authority to deny a state’s request to include its proof-of-citizenship requirement in 

the state-specific instructions on the federal mail voter registration form? The Plaintiffs—

Arizona and Kansas and their secretaries of state—say it does not, and have asked this Court to 

order the EAC to add the requested language immediately. Because the Court finds that 

Congress has not preempted state laws requiring proof of citizenship through the National Voter 

Registration Act, the Court finds the decision of the EAC denying the states’ requests to be 

unlawful and in excess of its statutory authority. Since the Court’s decision turns on the plain 

statutory language, the Court need not resolve the question of whether the Constitution permits 

the EAC, or Congress, to disregard the states’ own determination of what they require to 

satisfactorily determine citizenship.  Therefore, the Court orders the EAC, or the EAC’s acting 
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executive director, to add the language requested by Arizona and Kansas to the state-specific 

instructions on the federal mail voter registration form, effective immediately.   

I. Factual and Procedural Background 

 In 2011, the Kansas Legislature amended Kansas Statutes Annotated § 25-2309 to require 

any person applying to vote provide satisfactory evidence of United States citizenship before 

becoming registered. In August 2012, Brad Bryant, the Kansas election director, requested that 

the EAC make three revisions to the national voter registration form’s state-specific instructions 

to reflect changes in Kansas’ voter registration law. The third request was for the EAC to provide 

an instruction to reflect the new proof-of-citizenship requirement that was effective January 1, 

2013. In October 2012, Alice Miller—the EAC’s acting executive director and chief operating 

officer—informed Bryant that the EAC would make the first two changes but postponed action 

on the proof-of-citizenship requirement until a quorum was established on the commission. All 

four of the EAC’s commissioner positions were vacant at the time, and they remain vacant now.  

 In 2013, a similar proof-of-citizenship requirement under Arizona voter registration law 

was addressed by the United States Supreme Court. In Arizona v. Inter Tribal Council of 

Arizona, Inc. (“ITCA”),1 the Supreme Court addressed the question of whether an Arizona statute 

that required state officials to reject a federal voter registration form unaccompanied by 

documentary evidence of citizenship conflicted with the National Voter Registration Act’s 

mandate that Arizona “accept and use” the federal form.2 In June 2013, the Supreme Court held 

that the NVRA precluded Arizona from requiring that anyone registering to vote using the 

                                                 
1 133 S. Ct. 2247 (U.S. 2013). 

2 Arizona v. Inter Tribal Council of Arizona, Inc., 133 S. Ct. 2247, 2254 (U.S. 2013). 
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federal voter registration form submit information beyond that required by the form itself.3 In so 

ruling, the Court concluded, “Arizona may, however, request anew that the EAC include such a 

requirement among the Federal Form’s state-specific instructions, and may seek judicial review 

of the EAC’s decision under the Administrative Procedure Act.”4   

 The day after the ITCA decision, Kansas Secretary of State Kris Kobach renewed Kansas’ 

request that the EAC include state-specific instructions on the federal form to reflect Kansas’ 

proof-of-citizenship requirement.5 Two days after the ITCA decision, Arizona’s Secretary of 

State, Ken Bennett, made a similar request, asking that the EAC include instructions to reflect 

Arizona’s proof-of-citizenship requirements as outlined in Arizona Revised Statutes Annotated § 

16-166(F).6 In August 2013, Miller informed Kobach and Bennett that the EAC staff was 

constrained to defer acting on the states’ requests until the EAC has a quorum of 

commissioners.7 Miller’s letters indicated that her decision was based on a 2011 memorandum, 

                                                 
3 Id. at 2260. 

4 Id. 

5 Doc. 95, at 6. Specifically, Kobach requested the following sentence be added to the instructions: “To cast 
a regular ballot an applicant must provide evidence of U.S. citizenship prior to the election day.” Doc. 95, Exh. 1, at 
2. 

6 Doc. 80, at 2-3. Arizona’s requested language is more extensive:  

“If this is your first time registering to vote in Arizona or you have moved to another county in 
Arizona, your voter registration form must also include proof of citizenship or the form will be 
rejected. If you have an Arizona driver license or non-operating identification issued after October 
1, 1996, write the number in box 6 on the front of the federal form. This will serve as proof of 
citizenship and no additional documents are needed. If not, you must attach proof of citizenship to 
the form. Only one acceptable form of proof is needed to register to vote.” 

The proposed language then lists five acceptable forms of proof of citizenship, such as birth certificate, passport, 
naturalization documents, and tribal number or tribal documentation. Id. 

7 In August 2013, Georgia made a similar request to change the state-specific instructions to reflect its 
proof-of-citizenship law passed in 2009. Similarly, Miller informed the Georgia secretary of state that she lacked 
authority to make the change in the absence of a quorum of commissioners. Doc. 132, Exh. 17, at 57-58. Georgia is 
not a party to this lawsuit, and its request is not before this Court. 
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prepared by former EAC executive director Thomas Wilkey, that established an internal 

procedure to deal with requests to change the state-specific instructions in the absence of a 

quorum of commissioners. The Wilkey memorandum, which was directed to the EAC staff, 

stated, “Requests that raise issues of broad policy concern to more than one State will be 

deferred until the re-establishment of a quorum.”8    

 On August 21, 2013, this lawsuit was filed against the EAC and Miller, challenging the 

EAC’s deferral of the states’ requests. The Complaint was brought by four plaintiffs—Kobach, 

Bennett, the State of Kansas, and the State of Arizona. The Plaintiffs sought a writ of mandamus 

to order the EAC or Miller to modify the state-specific instructions of the federal mail voter 

registration form to require applicants residing in Kansas and Arizona to submit proof-of-

citizenship documents in accordance with Kansas and Arizona law. Similarly, the Plaintiffs 

asked this Court to enjoin the EAC and its officers from refusing to modify the instructions. The 

Plaintiffs sought a finding that the EAC’s failure to act was agency action unlawfully withheld or 

unreasonably delayed. Further, the Plaintiffs requested that this Court declare the NVRA 

unconstitutional as applied and declare that the Wilkey memorandum is an unlawful regulation.  

 In December 2013, this Court granted four motions for leave to intervene. The first 

motion was granted to a group that includes the Inter Tribal Council of Arizona, Inc., the 

Arizona Advocacy Network, the League of United Latin American Citizens of Arizona, and 

Steve Gallardo. The second motion granted was to Project Vote, Inc. The third motion was 

granted to the League of Women Voters of the United States, the League of Women Voters of 

Arizona, and the League of Women Voters of Kansas. The fourth motion was granted to a group 

                                                 
8 Doc. 95, Exh. 1, at 8-9. 
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that includes Valle del Sol, the Southwest Voter Registration Education Project, Common Cause, 

Chicanos Por La Causa, Inc., and Debra Lopez. These organizations and individuals, with the 

exception of the League of Women Voters of Kansas and the League of Women Voters of the 

United States, were plaintiffs in ITCA.9  

 On December 13, 2013, this Court found that there had been no final agency action on 

the states’ requests by the EAC. The Court expressed doubt about the agency’s ability to act 

without commissioners but ordered that the agency be provided with the opportunity to address 

these matters, including the matter of the agency’s ability to make a ruling on this issue. 

Accordingly, the Court remanded the matter to the EAC with instructions that it render a final 

agency action no later than January 17, 2014. On that date, Miller issued a 46-page decision 

purportedly on behalf of the EAC denying the states’ requests. The EAC decision concluded, 

among other things, that the EAC has the authority to determine what is necessary for a state 

election official to assess the eligibility of those applying to register to vote. Based on this 

authority, the EAC decision then concluded that requiring an applicant to provide proof of 

citizenship beyond signing an oath was not necessary for a state election official to assess 

whether the applicant is a U.S. citizen.   

Two weeks later, the Plaintiffs filed a Motion for Judgment asking this Court to review 

the EAC’s decision under the Administrative Procedure Act, issue a writ of mandamus ordering 

the EAC to make the changes to the instructions, and declare the EAC’s denial a violation of the 

states’ constitutional rights. After a status conference, the Court ordered that its review would be 

limited to the agency record. After oral argument on February 11, 2014, the motion is ripe. 

                                                 
9 Doc. 105, at 3-4. 

Case 5:13-cv-04095-EFM-TJJ   Document 157   Filed 03/19/14   Page 5 of 28

Appellate Case: 14-3062     Document: 01019253430     Date Filed: 05/21/2014     Page: 116     



 
-6- 

II. Legal Standard 

 Plaintiffs bring this action under the Administrative Procedure Act, which subjects 

federal agency action to judicial review.10 Under APA review, the reviewing court must “decide 

all relevant questions of law, interpret constitutional and statutory provisions, and determine the 

meaning and applicability of the terms of an agency action.”11 The APA gives the reviewing 

court the authority to compel agency action unlawfully withheld or unreasonably delayed.12 The 

only agency action that can be compelled is action legally required.13 This means that a court is 

limited to compelling an agency to perform a ministerial or nondiscretionary act, or in other 

words, a discrete agency action that it is required to take.14  

The reviewing court also has authority to “hold unlawful and set aside agency action, 

findings, and conclusions found to be 

 (A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law;  
 (B) contrary to constitutional right, power, privilege, or immunity; 
 (C) in excess of statutory jurisdiction, authority, or limitations, or short of 
statutory right; 
 (D) without observance of procedure required by law; 
 (E) unsupported by substantial evidence in a case subject to sections 556 
and 557 of this title or otherwise reviewed on the record of an agency hearing 
provided by statute; or 
 (F) unwarranted by the facts to the extent that the facts are subject to trial 
de novo by the reviewing court.”15 

  

                                                 
10 5 U.S.C. § 706; Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1573 (10th Cir. 1994). 

11 5 U.S.C. § 706. 

12 5 U.S.C. § 706(1). 

13 Norton v. Southern Utah Wilderness Alliance, 542 U.S. 55, 63 (2004). 

14 Id. at 64. 

15 5 U.S.C. § 706(2). 
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The Court must review the entire administrative record or those parts of it cited by a 

party, and due account must be taken of the rule of prejudicial error.16 If the agency action is 

upheld, it must be upheld for the reasons articulated by the agency.17 Ordinarily, the APA 

standard of review is a deferential one, but courts do not afford any deference to an agency 

interpretation that is clearly wrong or where Congress has not delegated administrative authority 

to the agency on the particular issue.18  

III. Analysis 

 As an initial matter, the Court is skeptical that Miller has authority to make this decision 

for the EAC. The Court notes that Miller herself initially thought that she couldn’t make this 

decision and informed the states in her letters that whether to add the instructions was a policy 

question that must be decided by the EAC commissioners.19 However, the Court finds it 

unnecessary to address Miller’s authority to act as acting executive director because the Court’s 

decision would be the same if a full commission had voted 4-0 to deny the states’ requests. For 

the purposes of the following analysis, the Court assumes—without deciding—that Miller is 

authorized to make the decision on behalf of the EAC.  

 This Court’s review of the EAC’s decision to deny the states’ requests to change the 

instructions of the federal form hinges on the answer to two questions. First, does Congress have 

the constitutional authority to preempt state voter registration requirements? And, if so, has 

Congress exercised that authority to do so under the National Voter Registration Act? 

                                                 
16 5 U.S.C. § 706(2). 

17 See Cherokee Nation of Oklahoma v. Norton, 389 F.3d 1074, 1078 (10th Cir. 2004). 

18 Mission Group Kansas, Inc. v. Spellings, 515 F. Supp. 2d 1232, 1235 (D. Kan. 2007). 

19 Doc. 80, Exh. 1, at 1; Doc. 95, Exh. 1, at 1, 6. 
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A. Constitutional framework 

The Constitution gives each state exclusive authority to determine the qualifications of 

voters for state and federal elections.20 Article I, section 2, clause 1—often called the 

Qualifications Clause—provides that the voters for the U.S. House of Representatives in each 

state shall have the same qualifications required for voters of the largest branch of the state 

legislature.21 The Seventeenth Amendment adopts the same requirement for voters for the U.S. 

Senate.22 The U.S. Supreme Court has read these provisions to conclude that the states, not 

Congress, set the voter qualifications for federal elections.23 

 But the Constitution does give Congress the power to regulate how federal elections are 

held.24 Article I, section 4, clause 1—often called the Elections Clause—provides: “The Times, 

Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in 

each State by the Legislature thereof; but the Congress may at any time by Law make or alter 

such Regulations, except as to the Places of chusing Senators.”25 

 In other words, the States have the initial authority to determine the time, place, and 

manner of holding federal elections, but Congress has the power to alter those regulations or 

                                                 
20 ITCA, 133 S. Ct. at 2257-58. 

21 U.S. Const. art. I, § 2, cl. 2 (“The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite 
for Electors of the most numerous Branch of the State Legislature.”). 

22 U.S. Const. amend XVII, cl. 2 (“The Senate of the United States shall be composed of two Senators from 
each State, elected by the people thereof, for six years; and each Senator shall have one vote. The electors in each 
State shall have the qualifications requisite for electors of the most numerous branch of the State legislatures.”). 

23 ITCA, 133 S. Ct. at 2258. 

24 Id. at 2257. 

25 U.S. Const. art. I, § 4, cl. 1. 
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supplant them altogether.26 In practice, this means that the States are responsible for the 

mechanics of federal elections, but only so far as Congress chooses not to preempt state 

legislative choices.27 In ITCA, the U.S. Supreme Court stated that the scope of the Elections 

Clause is broad, noting “‘Times, Places, and Manner,’ we have written, are ‘comprehensive 

words,’ which ‘embrace authority to provide a complete code for congressional elections,’ 

including, as relevant here and as petitioners do not contest, regulations relating to 

‘registration.’”28 

ITCA decided, among other things, that Congress has the power to regulate voter 

registration and that Congress exercised that power through the NVRA. In ITCA, the issue was 

whether federal law preempted Arizona law on how the federal voter registration form was to be 

treated by state election officials.29 The NVRA provided that each state must “accept and use” 

the federal mail voter registration form.30 Meanwhile, Arizona law specified that a county 

election official must “reject any application for registration that is not accompanied by 

satisfactory evidence of United States citizenship.”31 Specifically, ITCA decided that the 

NVRA’s “accept and use” provision preempted Arizona’s requirement that an election official 

must “reject” a federal form without proof of citizenship.32 Therefore, ITCA validates Congress’ 

                                                 
26 ITCA, 133 S. Ct. at 2253. 

27 Id. 

28 Id. (quoting Smiley v. Holm, 285 U.S. 355, 366 (1932)).  

29 Id. at 2254 (“The straightforward textual question here is whether Ariz. Rev. Stat. Ann. § 16-166(F), 
which requires state officials to ‘reject’ a Federal Form unaccompanied by documentary evidence of citizenship, 
conflicts with the NVRA’s mandate that Arizona ‘accept and use’ the Federal Form.”). 

30 42 U.S.C. § 1973gg-4(a)(1). 

31 Ariz. Rev. Stat. Ann. § 16-166(F). 

32 ITCA, 133 S. Ct. at 2260. 
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power to regulate voter registration under its broad authority to regulate the manner of holding 

elections.   

 But ITCA also strongly indicated that this broad power is not unlimited. The opinion 

emphasizes that “the Elections Clause empowers Congress to regulate how federal elections are 

held, but not who may vote in them.”33 Indeed, as all parties here concede, nothing in the 

Elections Clause “lends itself to the view that voting qualifications in federal elections are to be 

set by Congress.”34 The Court concluded, “Since the power to establish voting requirements is of 

little value without the power to enforce those requirements, Arizona is correct that it would raise 

serious constitutional doubts if a federal statute precluded a State from obtaining the information 

necessary to enforce its voter qualifications.”35 On this point, the Court was unanimous.36 In 

other words, the States’ exclusive constitutional authority to set voter qualifications necessarily 

includes the power to enforce those qualifications.37 

                                                 
33 Id. at 2257.  

34 Id. at 2258. 

35 Id. at 2258-59. 

36 See id. at 2264 (Thomas, J., dissenting) (“For this reason, the Voter Qualifications Clause gives States the 
authority not only to set qualifications but also the power to verify whether those qualifications are satisfied.”); id. at 
2273 (Alito, J., dissenting) (noting that “the Constitution reserves for the States the power to decide who is qualified 
to vote in federal elections” and that “a federal law that frustrates a State’s ability to enforce its voter qualifications 
would be constitutionally suspect”). 

37 But see Smiley, 285 U.S. at 366. The Court provided more explanation in Smiley: 

The subject-matter is the ‘times, places and manner of holding elections for senators and 
representatives.’ It cannot be doubted that these comprehensive words embrace authority to 
provide a complete code for congressional elections, not only as to times and places, but in 
relation to notices, registration, supervision of voting, protection of voters, prevention of fraud and 
corrupt practices, counting of votes, duties of inspectors and canvassers, and making and 
publication of election returns; in short, to enact the numerous requirements as to procedure and 
safeguards which experience shows are necessary in order to enforce the fundamental right 
involved. And these requirements would be nugatory if they did not have appropriate sanctions in 
the definition of offenses and punishments. All this is comprised in the subject of ‘times, places 
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 This premise suggests that Congress has no authority to preempt a State’s power to 

enforce its voter qualifications. The ITCA opinion stops short of making this declaration, 

choosing to avoid resolving this constitutional question because of Arizona’s ability to renew its 

request to change the instructions on the federal form and pursue this action.38 But there are 

indications in the opinion and in oral argument that imply that state authority may have prevailed 

if the Court had been forced to resolve this constitutional question.39 In the ITCA opinion, the 

Court acknowledged that “serious constitutional doubts” would be raised if the NVRA precluded 

Arizona “from obtaining the information necessary to enforce its voter qualifications.”40 Then, 

the Court referred to this action challenging the EAC’s denial of Arizona’s request as an 

“alternative means of enforcing its constitutional power to determine voter qualifications.”41 The 

Court also suggested that Arizona may have “a constitutional right to demand concrete evidence 

                                                                                                                                                             
and manner of holding elections,’ and involves lawmaking in its essential features and more 
important aspect. 

This passage could be read to stand for the idea that the “manner of holding elections” is comprehensive 
enough to include the power to enforce voter qualifications, which could be regulated by Congress. But as Justice 
Thomas points out, and the parties concede, this passage is dicta. See ITCA, 133 S. Ct. at 2268 (Thomas, J., 
dissenting). In any event, the majority opinion deliberately did not include this passage from Smiley, other than to 
acknowledge that voter registration is included within the broad scope of the Elections Clause. See id. at 2253 
(majority opinion).  

38 See ITCA, 133 S. Ct. at 2259 (“Happily, we are spared that necessity, since the statute provides another 
means by which Arizona may obtain information needed for enforcement.”). 

39 At oral argument, Justice Scalia, who authored the majority opinion in ITCA, expressed concern multiple 
times about Arizona’s failure to challenge the EAC’s 2-2 vote in 2005 that resulted in no action being taken on 
Arizona’s initial request to add identical proof-of-citizenship language. Transcript of Oral Argument at 9, 11, 15-16, 
18, Arizona v. Inter Tribal Council of Arizona, Inc., 133 S. Ct. 2247 (2013) (No. 12-71). Justice Scalia expressed 
skepticism about how the EAC would fare in such a challenge under the APA. Id. at 56-57 (“So you’re going to 
be—in bad shape—the government is going to be—the next time somebody does challenge the Commission 
determination in court under the Administrative Procedure Act.”).  

40 ITCA, 133 S. Ct. at 2258-59. 

41 Id. at 2259. 
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of citizenship apart from the Federal Form.”42 These statements intimate that the Court may have 

declared the NVRA’s “accept and use” provision unconstitutional if Arizona had exhausted its 

administrative remedies through the EAC. By denying the states’ request to update the 

instructions on the federal form, the EAC effectively strips state election officials of the power to 

enforce the states’ voter eligibility requirements. Thus, the EAC decision has the effect of 

regulating who may vote in federal elections—which ITCA held that Congress may not do.43   

On one hand, the ITCA decision acknowledges the broad scope of Congress’ power under 

the Elections Clause, which includes the authority of the NVRA to preempt state law regarding 

voter registration. But the ITCA opinion also emphasizes the States’ exclusive constitutional 

authority to set voter qualifications—which Congress may not preempt—and appears to tie that 

authority with the power of the States to enforce their qualifications. Ultimately, the ITCA 

opinion avoids definitively answering this constitutional question in favor of allowing Arizona to 

pursue the course of action leading to this lawsuit. Similarly, this Court also finds that it need not 

answer the question of whether Congress may constitutionally preempt state laws regarding 

proof of eligibility to vote in elections. Answering this constitutional question is unnecessary 

because the Court finds in the next section that Congress has not attempted to preempt state laws 

requiring proof of citizenship through the text of the NVRA. 

 B. Statutory framework 

If the Court found that Congress had preempted state law regarding the procedure for 

determining qualifications for voter registration through the NVRA, serious constitutional 

                                                 
42 Id. at 2260 n.10. 

43 Id. at 2257 (“Arizona is correct that the Elections Clause empowers Congress to regulate how federal 
elections are held, but not who may vote in them.”).  
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questions about Congress’ authority to do so would have to be addressed.44 As noted above, one 

question is whether the scope of the Elections Clause is broad enough to give Congress the 

authority to regulate voter registration. If that question were answered in the affirmative, which 

ITCA did, a second question arises of whether such congressional authority could be exercised 

by delegating authority to the EAC to decide what may or may not be included on the state-

specific instructions of the federal form. In ITCA, the U.S. Supreme Court declined to 

definitively answer this second question but declared that serious constitutional doubts exist.45 

Instead, the Court suggested that Arizona could make another request and pursue this lawsuit if 

that request were denied.46 That is the procedural posture presented to this Court today. This 

action for review of agency action was brought after the EAC acting executive director declined 

to make the changes requested by Arizona and Kansas. 

 However, this Court concludes that it does not need to answer the constitutional question 

either. The U.S. Supreme Court has advised that “ ‘[I]t is a cardinal principle’ of statutory 

interpretation, however, that when an Act of Congress raises ‘a serious doubt’ as to its 

constitutionality, ‘this Court will first ascertain whether a construction of the statute is fairly 

possible by which the question may be avoided.’”47 Where possible, this Court will construe a 

federal statute to avoid serious constitutional doubt.48 That means, “when deciding which of two 

plausible statutory constructions to adopt, a court must consider the necessary consequences of 

                                                 
44 Id. at 2258-59. 

45 Id. 

46 Id. at 2259-60. 

47 Zadvydas v. Davis, 533 U.S. 678, 689 (2001) (quoting Crowell v. Benson, 285 U.S. 22, 62 (1932)).  

48 See Stern v. Marshall, 131 S. Ct. 2594, 2605 (U.S. 2011). 
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its choice. If one of them would raise a multitude of constitutional problems, the other should 

prevail.”49 The prevailing interpretation, however, may not be “plainly contrary to the intent of 

Congress.”50 This canon of constitutional avoidance in statutory interpretation is based on the 

reasonable presumption that Congress did not intend to enact a statute that raises serious 

constitutional doubts.51 Thus, this Court’s duty is to adopt the construction that avoids doubtful 

constitutional questions.52 

 In ITCA, the Court concluded, “Since the power to establish voting requirements is of 

little value without the power to enforce those requirements, Arizona is correct that it would raise 

serious constitutional doubts if a federal statute precluded a State from obtaining the information 

necessary to enforce its voter qualifications.”53 Here, the EAC’s decision to deny the states’ 

requested instructions has precluded the states from obtaining proof of citizenship that the states 

have deemed necessary to enforce voter qualifications. Therefore, the EAC’s interpretation of the 

NVRA raises the same serious constitutional doubts as expressed in ITCA. 

 The canon of constitutional avoidance also comes into play as this Court considers the 

degree of deference to give the EAC decision. Normally, courts may owe deference—often 

referred to as Chevron deference—to an agency’s construction of a statute that it administers 

when the statute is silent or ambiguous on the issue in question and the agency’s reading is a 
                                                 

49 Clark v. Martinez, 543 U.S. 371, 380-81 (2005); see also Almendarez-Torres v. U.S., 523 U.S. 224, 238 
(1998) (“Thus, those who invoke the doctrine must believe that the alternative is a serious likelihood that the statute 
will be held unconstitutional.”); U.S. v. La Franca, 282 U.S. 568, 574 (1931) (“The decisions of this court are 
uniformly to the effect that ‘A statute must be construed, if fairly possible, so as to avoid not only the conclusion 
that it is unconstitutional, but also grave doubts upon that score.’”).  

50 Miller v. French, 530 U.S. 327, 341 (2000). 

51 Clark, 543 U.S. at 381. 

52 Jones v. U.S., 529 U.S. 848, 857 (2000). 

53 ITCA, 133 S. Ct. at 2258-59. 
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“permissible construction of the statute.”54 But when an administrative interpretation of a statute 

invokes the outer limits of congressional power, there should be a clear indication that Congress 

intended that result.55 The assumption that Congress does not casually authorize administrative 

agencies to interpret a statute to push the limit of congressional authority is heightened if the 

agency’s interpretation alters the federal-state framework by permitting federal encroachment on 

a traditional state power.56  

 Circuit courts have concluded that the canon of constitutional avoidance trumps Chevron 

deference owed to an agency’s interpretation of a statute.57 This conclusion has been held to be 

true in the context of federal election law.58 Here, the U.S. Supreme Court has indicated that an 

interpretation of the NVRA that keeps a state from obtaining the information necessary to 

enforce its voter qualifications raises “serious constitutional doubts.”59 Such an interpretation 

alters the federal-state framework by permitting federal encroachment on the traditional state 

                                                 
54 Hernandez-Carrera v. Carlson, 547 F.3d 1237, 1244 (10th Cir. 2008) (quoting Chevron U.S.A., Inc. v. 

Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984)). 

55 Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159, 172 
(2001). 

56 Id. at 173; Rapanos v. U.S., 547 U.S. 715, 738 (2006) (“We ordinarily expect a ‘clear and manifest’ 
statement from Congress to authorize an unprecedented intrusion into traditional state authority.”). 

57 See, e.g., Hernandez-Carrera, 547 F.3d at 1249 (“It is well established that the canon of constitutional 
avoidance does constrain an agency’s discretion to interpret statutory ambiguities, even when Chevron deference 
would otherwise be due.”); Union Pacific Railroad Company v. United States Department of Homeland Security, 
738 F.3d 885, 893 (8th Cir. 2013) (“Constitutional avoidance trumps even Chevron deference, and easily outweighs 
any lesser form of deference we might ordinarily afford an administrative agency.”); Rural Cellular Ass’n v. F.C.C., 
685 F.3d 1083, 1090 (D.C. Cir. 2012) (“Because the ‘canon of constitutional avoidance trumps Chevron deference, 
we will not accept the Commission’s interpretation of an ambiguous statutory phrase if that interpretation raises a 
serious constitutional difficulty.”) (citation omitted); Kim Ho Ma v. Ashcroft, 257 F.3d 1095, 1105 n.15 (9th Cir. 
2001) (“Chevron principles are not applicable where a substantial constitutional question is raised by an agency’s 
interpretation of a statute it is authorized to construe.”).   

58 See Chamber of Commerce of U.S. v. Federal Election Com’n, 69 F.3d 600, 605 (D.C. Cir. 1995) 
(holding that FEC was not entitled to Chevron deference with regard to its interpretation of the Federal Election 
Campaign Act because the FEC’s interpretation of statutory language raised “serious constitutional difficulties”). 

59 ITCA, 133 S. Ct. at 2258-59. 
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power to establish and enforce voting requirements.60 And critically, the NVRA lacks a “clear 

and manifest” statement that Congress intends to intrude into the states’ authority to enforce 

voting requirements or even that the EAC has broad discretion to decide what goes in the state-

specific instructions.61 Therefore, the Court finds that the EAC decision is not entitled to 

Chevron deference in this case. 

 As noted earlier, when a federal statute raises serious constitutional doubts, then this 

Court first must determine whether a construction of the statute is fairly possible to avoid the 

constitutional question. Here, this Court need not resolve the constitutional question because 

Congress has not clearly exercised its preemption power on this issue, even assuming it has 

preemption power on this issue, in the NVRA. The text of the NVRA provides: “The Election 

Assistance Commission—in consultation with the chief election officers of the States, shall 

develop a mail voter registration application form for elections for Federal office.”62 The statute 

also allows the EAC to prescribe regulations necessary to carry out this provision, again “in 

consultation with the chief election officers of the States.”63 As a result, the EAC has adopted the 

following regulation concerning the state-specific instructions at issue here: “The state-specific 

instructions shall contain the following information for each state, arranged by state: the address 

where the application should be mailed and information regarding the state’s specific voter 

eligibility and registration requirements.”64 

                                                 
60 See Solid Waste, 531 U.S. at 172. 

61 See Rapanos, 547 U.S. at 738. 

62 42 U.S.C. § 1973gg-7(a)(2). 

63 42 U.S.C. § 1973gg-7(a)(1). 

64 11 C.F.R. § 9428.3(b) (emphasis added). 
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 The NVRA includes the following provisions concerning the contents of the mail voter 

registration form: 

 The mail voter registration form developed under subsection (a)(2) of this 
section— 
 (1) may require only such identifying information (including the signature 
of the applicant) and other information (including data relating to previous 
registration by the applicant), as is necessary to enable the appropriate State 
election official to assess the eligibility of the applicant and to administer voter 
registration and other parts of the election process; 
 (2) shall include a statement that— 
  (A) specifies each eligibility requirement (including citizenship); 

 (B) contains an attestation that the applicant meets each such 
requirement; and 

(C) requires the signature of the applicant, under penalty of 
perjury; 

 (3) may not include any requirement for notarization or other form 
authentication.”65 
 

 Again, the question here is whether these provisions of the NVRA preempt Arizona and 

Kansas laws that require that residents applying to vote provide documentary proof of U.S. 

citizenship as part of the voter registration process. In Gonzalez v. Arizona, which was affirmed 

by ITCA, the Ninth Circuit provided a test to determine whether federal law preempts state law 

under the Elections Clause.66 The U.S. Supreme Court neither adopted nor rejected the Ninth 

Circuit’s test in ITCA, but this Court finds it useful here. 

 Highly summarized, the Ninth Circuit examined U.S. Supreme Court precedent in Ex 

Parte Siebold67 and Foster v. Love68 addressing Elections Clause preemption.69 In finding there 

                                                 
65 42 U.S.C. § 1973gg-7(b). 

66 677 F.3d 383, 393-94 (9th Cir. 2012). 

67 100 U.S. 371 (1879). 

68 522 U.S. 67 (1997). 

69 Gonzalez, 677 F.3d at 393-94. 
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is no presumption against preemption under the Elections Clause, the Ninth Circuit noted that in 

Siebold the Court compared the relationship between state and federal election laws to prior and 

subsequent laws passed by the same legislature.70 In that way, a state law—like a prior existing 

law—is allowed to stand if a federal law—like a subsequently passed law—does not alter it.71 

The Ninth Circuit also noted that Foster clarified what constitutes a conflict between state and 

federal law under the Elections Clause.72 The Ninth Circuit then articulated the following test: 

Reading Siebold and Foster together, we derive the following approach for 
determining whether federal enactments under the Elections Clause displace a 
state’s procedures for conducting federal elections.  First, as suggested in Siebold, 
we consider the state and federal laws as if they comprise a single system of 
federal election procedures. If the state law complements the congressional 
procedural scheme, we treat it as if it were adopted by Congress as part of that 
scheme. If Congress addressed the same subject as the state law, we consider 
whether the federal act has superseded the state act, based on a natural reading of 
the two laws and viewing the federal act as if it were a subsequent enactment by 
the same legislature. If the two statutes do not operate harmoniously in a single 
procedural scheme for federal voter registration, then Congress has exercised its 
power to “alter” the state’s regulation, and that regulation is superseded.73 

  

In Gonzalez, the Ninth Circuit considered the conflict between the NVRA’s “accept and 

use” provision and Arizona’s requirement to “reject any application” without documentary proof 

of citizenship.74 The Ninth Circuit concluded that the two laws covered the same subject matter 

and did not operate harmoniously when read together naturally. As a result, the Ninth Circuit 

                                                 
70 Id. at 393. 

71 Id. 

72 Id. 

73 Id. at 394 (Citations omitted). 

74 Id. at 398. 
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concluded that Arizona’s law was preempted by the NVRA, as applied to the federal form, under 

Congress’ power under the Elections Clause.75 This result was affirmed by ITCA.76 

Here, it is not as clear which provisions of Arizona and Kansas law and the NVRA are 

alleged to be in conflict. The EAC decision enumerated nine reasons to deny the states’ requests 

but didn’t directly address preemption other than to restate that ITCA was decided based on 

preemption.77 Here, Arizona law states that “[t]he county recorder shall reject any application for 

registration that is not accompanied by satisfactory evidence of United States citizenship.”78 

Similarly, Kansas law states that “[t]he county election officer or secretary of state’s office shall 

accept any completed application for registration, but an applicant shall not be registered until 

the applicant has provided satisfactory evidence of United States citizenship.”79 Both statutes list 

evidence that would satisfy the proof-of-citizenship requirements.80 In ITCA, the question was 

whether the Arizona law conflicted with the NVRA’s requirement that the states “accept and 

use” the federal form, and the answer was yes.81  

In this case, the Court considers the question of whether there is a conflict between state 

and federal law as it pertains to adding information to the federal form’s state-specific 

                                                 
75 Id. at 403. 

76 ITCA, 133 S. Ct. at 2260. 

77 Memorandum of Decision, Doc. 129, Exh. 1, at 24-25. 

78 Ariz. Rev. Stat. Ann. § 16-166(F). 

79 Kan. Stat. Ann. § 25-2309(l). 

80 Ariz. Rev. Stat. Ann. § 16-166(F)(1)-(6); Kan. Stat. Ann. § 25-2309(l)(1)-(13). In Arizona, satisfactory 
evidence includes a driver’s license or state-issued identification, birth certificate, passport, naturalization 
documents, or tribal number. The Kansas statute lists the same evidence plus other documents that indicate place of 
birth or citizenship such as adoption records, military records, and hospital records.  

81 ITCA, 133 S. Ct. at 2260. 
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instructions. First, the Court considers the state and federal laws together as one system of 

federal election procedures.82 Then the Court determines whether the state laws complement or 

conflict with the NVRA.83 A conflict exists only if the state and federal law cannot coexist.84 To 

make this determination, the Court considers whether the NVRA addresses the same subject as 

the state laws.85 Ultimately, the Court may find that the NVRA supersedes state law if they do 

not operate harmoniously in one procedural scheme.86 For the immediate purpose of making this 

comparison, the Court is setting aside the question of whether the Congress constitutionally can 

supersede state law on this narrow issue. 

It is clear that the text of the NVRA does not addresses the same subject as the states’ 

laws—documentary proof of citizenship. In fact, Miller’s August 2013 letter to Kobach deferring 

action states that “citizenship documentation is not addressed in the National Voter Registration 

Act of 1993 or the Help America Vote Act of 2002 and the inclusion of such information with 

the Federal Form as it is currently designed constitutes a policy question which EAC 

Commissioners must decide.”87 The statute requires the applicant’s signature that attests that the 

applicant meets each eligibility requirement, including citizenship.88 Notably, the NVRA 

                                                 
82 See Gonzalez, 677 F.3d at 394. 

83 Id. 

84 See Siebold, 100 U.S. at 386 (“The regulations of Congress being constitutionally paramount, the duties 
imposed thereby upon the officers of the United States, so far as they have respect to the same matters, must 
necessarily be paramount to those to be performed by the officers of the State. If both cannot be performed, the latter 
are pro tanto superseded and cease to be duties.”). 

85 See Gonzalez, 677 F.3d at 394. 

86 Id. 

87 Doc. 95, Exh. 1, at 6-7. 

88 42 U.S.C. § 1973gg-7(b)(2)(A)-(C). 
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expressly prohibits the notarization or other formal authentication of the applicant’s signature.89 

So if a state would decide to require a notarized signature on either a state or federal voter 

registration form, that state law would be preempted by the clear text of the NVRA as it pertains 

to federal elections.90 In turn, that means that the EAC would have statutory authority to deny a 

state’s request to include a notarization requirement in the state-specific instructions.  

But the NVRA does not include a similar clear and manifest prohibition against a state 

requiring documentary proof of citizenship.91 In fact, the NVRA does not address documentary 

proof of citizenship at all, neither allowing it nor prohibiting it.92 Therefore, the Court must find 

that the NVRA is silent on the subject. Because Congress has not addressed the same subject as 

the state law, there is no basis to determine that the NVRA has preempted Arizona or Kansas law 

                                                 
89 42 U.S.C. § 1973gg-7(b)(3) (“The mail voter registration form developed under subsection (a)(2) of this 

section—may not include any requirement for notarization or other formal authentication.”). 

90 See 42 U.S.C. § 1973gg-4(a)(2) (“In addition to accepting and using the [federal mail voter registration 
form], a State may develop and use a mail voter registration form that meets all of the criteria stated in section 
1973gg-7(b) of this title for the registration of voters in elections for Federal office.”). Because the notarization 
prohibition is included among the criteria in Section 1973gg-7(b), even a state-developed form could not include a 
notarization requirement and be used to register an applicant for federal elections. 

91 The Court acknowledges that the EAC decision contains a footnote noting that the NVRA prohibits 
“formal authentication” and that requiring additional proof of citizenship would be “tantamount to requiring ‘formal 
authentication’ of an individual’s voter registration application.” Memorandum of Decision, Doc. 129, Exh. 1, at 21 
n.9. The Court rejects this suggested interpretation. As noted above, the Court reads the statute in the context of 
prohibiting formal authentication of the applicant’s signature. 

92 The EAC decision considered the NVRA’s legislative history to be a significant factor in justifying 
denial, finding that Congress considered and rejected proof-of-citizenship requirements when enacting the NVRA in 
1993. Memorandum of Decision, Doc. 129, Exh. 1, at 20-21. According to the EAC decision, Congress considered 
including language that would allow states to require documentary evidence of citizenship (a requirement that no 
state had at the time) and decided not to include such language in the NVRA. Id. at 20. In its motion, the Plaintiffs 
point to other parts of the legislative history that purport to show that the NVRA’s sponsor argued that the proposed 
language was unnecessary as redundant because nothing in the NVRA prevented a state from requiring proof of 
citizenship. Doc. 140, at 8-9. Either way, the Court is not impressed with the legislative history presented in the 
absence of statutory language addressing the subject. See U.S. v. Cheever, 423 F. Supp. 2d 1181, 1191 (D. Kan. 
2006) (noting that “it can be a dangerous proposition to interpret a statute by what it does not say” and that “[s]uch a 
negative inference is a weak indicator of legislative intent.”). The Court finds it unnecessary to consider the 
legislative history here. See Shannon v. U.S., 512 U.S. 573, 583 (1994) (noting that courts have no authority to 
enforce a principle gleaned solely from legislative history that has no statutory reference point).    
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on the subject of documentary proof of citizenship. If the federal and state laws operate 

harmoniously in one scheme for federal voter registration, then Congress has not exercised its 

power to alter state law under the Elections Clause.93 If that is the case, state and federal law may 

coexist.94  

The better question here, then, is whether the text of the NVRA authorizes the EAC to 

deny a state’s request to list its statutory registration requirement on the federal form’s state-

specific instructions. The NVRA authorizes the EAC to “develop” the federal form and 

contemplates cooperation with state officials to do so.95 Similarly, the NVRA authorizes the 

EAC to “prescribe such regulations as are necessary” to develop the form, again, “in consultation 

with the chief election officers of the States.”96 

The state-specific instructions at issue here are authorized by such a regulation.97 The 

regulation describes the mandatory contents of the instructions: “The state-specific instructions 

shall contain the following information for each state, arranged by state: the address where the 

application should be mailed and information regarding the state’s specific voter eligibility and 

registration requirements.”98 The regulations contemplate that a state may have additional 

                                                 
93 See Siebold, 100 U.S. at 384 (“There is not the slightest difficulty in a harmonious combination into one 

system of the regulations made by the two sovereignties, any more than there is in the case of prior and subsequent 
enactments of the same legislature.”); see also Gonzalez, 677 F.3d at 394. 

94 See Siebold, 100 U.S. at 383 (“If it only alters, leaving, as manifest convenience requires, the general 
organization of the polls to the State, there results a necessary co-operation of the two governments in regulating the 
subject.”). 

95 42 U.S.C. § 1973gg-7(a)(2) (“The Election Assistance Commission—in consultation with the chief 
election officers of the States, shall develop a mail voter registration application form for elections for Federal 
office.”). 

96 42 U.S.C. § 1973gg-7(a)(1). 

97 11 C.F.R. § 9428.3(a). 

98 11 C.F.R. § 9428.3(b). 
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eligibility requirements that must be listed in the instructions. The regulation dictates that the 

form shall also: “(1) Specify each eligibility requirement (including citizenship). The application 

shall list U.S. Citizenship as a universal eligibility requirement and include a statement that 

incorporates by reference each state’s specific additional eligibility requirements (including any 

special pledges) as set forth in the accompany state instructions.”99 The regulations also address 

the mechanics of how the EAC acquires each state’s specific voter eligibility information and 

registration requirements from state election officials: 

(a) Each chief state election official shall certify to the Commission within 
30 days after July 25, 1994:  

(1) All voter registration eligibility requirements of that state and their 
corresponding state constitution or statutory citations, including but not limited to 
the specific state requirements, if any, relating to minimum age, length of 
residence, reasons to disenfranchise such as criminal conviction or mental 
incompetence, and whether the state is closed primary state. 

. . . 
(c) Each chief state election official shall notify the Commission, in 

writing, within 30 days of any change to the state’s voter eligibility requirements 
or other information reported under this section.”100 
 

A natural reading of the regulations suggests that the EAC anticipated that a state may 

change its voter eligibility requirements and outlined a procedure for the state’s chief election 

official to notify the EAC of any such change. And under 11 C.F.R. § 9428.3(b), the state-

specific instructions must contain each state’s specific voter eligibility and registration 

requirements. Notably, the regulations require a state election official to “notify” the EAC of any 

change. The regulations do not require the state official to “request” that the EAC change the 

                                                 
99 11 C.F.R. § 9428.4(b)(1). Alabama, Florida, and Vermont require that the applicant swear or affirm an 

oath containing specific language. State Instructions, Doc. 95, Exh. 4, at 3, 6, 18. Louisiana requires that 
documentary proof of the applicant’s name and address must be attached if the applicant does not have a driver’s 
license, identification card, or social security number. State Instructions, Doc. 95, Exh. 4, at 9. 

100 11 C.F.R. § 9428.6(a), (c) (emphasis added). 
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instructions, and the regulations are silent as to the discretion, if any, that the EAC has to decline 

to make changes to the state-specific instructions.101 Therefore, naturally reading these 

regulations together suggests that 1) a state may have additional voter eligibility requirements, 2) 

a state must inform the EAC of its voter eligibility requirements, and 3) the EAC must list those 

requirements in the state-specific instructions.102 This scheme suggests that state and federal laws 

can coexist, thus there is no conflict. And if there is no conflict, there is no preemption. 

The NVRA, in Section 1973gg-7(b)(1), mandates that the federal form “may require only 

such” information “as is necessary to enable the appropriate State election official to assess the 

eligibility of the applicant.”103 In other words, the federal form may not require unnecessary 

information. For example, the Federal Election Commission—the EAC’s predecessor—

considered but excluded from the federal form requests for information deemed unnecessary to 

assess voter eligibility such as occupation, physical characteristics, and marital status.104 In 

ITCA, the U.S. Supreme Court noted that Section 1973gg-7(b)(1) “acts as both a ceiling and a 

floor with respect to the contents of the Federal Form,” and concluded that necessary information 

                                                 
101 The EAC decision recognizes that “[n]either the NVRA nor the EAC regulations specifically provide a 

procedure for states to request changes to the Federal Form.” Memorandum of Decision, Doc. 129, Exh. 1, at 13. 
The EAC decision also acknowledges the states’ duty to notify the EAC of changes but concludes, “The regulations 
leave it solely to the EAC’s discretion whether and how to incorporate these changes.” Id. However, there is no 
discretionary language in the regulations supporting this conclusion. Notably, the administrative record includes a 
public comment from a former commissioner of the Federal Election Commission (the predecessor agency to the 
EAC) who opined that “the EAC has no authority to refuse to approve state-specific instructions that deal with the 
eligibility and qualifications of voters.” Doc. 132, Exh. 5, at 13-17. 

102 11 C.F.R. § 9428.6(c); 11 C.F.R. § 9428.3(b). As noted earlier, there is one limited exception. The EAC 
would not be obligated to list a state’s notarization requirement in the instructions because the NVRA expressly 
prohibits notarization, preempting any potential change in state law on the subject. 42 U.S.C. § 1973gg-7(b)(3). 

103 42 U.S.C. § 1973gg-7(b)(1). 

104 59 Fed. Reg. 32311, 32316-17 (1994). 

Case 5:13-cv-04095-EFM-TJJ   Document 157   Filed 03/19/14   Page 24 of 28

Appellate Case: 14-3062     Document: 01019253430     Date Filed: 05/21/2014     Page: 135     



 
-25- 

that may be required will be required.105 Thus, a natural reading of the statute suggests that a 

state election official maintains the authority to assess voter eligibility and that the federal form 

will require the information necessary for the official to make that determination. This leads to 

the conclusion that, consistent with the determination of both states’ legislatures, proof of 

citizenship is necessary to enable Arizona and Kansas election officials to assess the eligibility of 

applicants under their states’ laws.  

In contrast, the EAC decision concludes that proof of citizenship, beyond signing the 

form, is not necessary for state election officials to assess the eligibility of applicants.106 The 

EAC determined that it has discretionary authority to decide what information will be on the 

federal form and its instructions because of the NVRA’s language that the EAC’s duty is to 

“develop” the federal form.107 As a result, the EAC decision concludes that the federal form 

already provides all that is necessary for state officials to assess eligibility and that the states’ 

proposed instructions will require more information than is necessary.108 

The EAC decision asserts that the EAC has the discretionary authority to determine 

whether the requests to change the instructions are necessary to enable the states to assess voter 

eligibility. The EAC decision does not cite the NVRA or its regulations in baldly stating: 

We conclude that the States’ contention that the EAC is under a nondiscretionary 
duty to grant their requests is incorrect. Rather, as the Court explained in Inter 
Tribal Council, the EAC is obligated to grant such requests only if it determines, 
based on the evidence in the record, that it is necessary to do so in order to enable 
state election officials to enforce their states’ voter qualifications. If the States can 

                                                 
105 ITCA, 133 S. Ct. at 2259. 

106 Memorandum of Decision, Doc. 129, Exh. 1, at 28-41. 

107 Id. at 13. 

108 Id. at 28-31. 
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enforce their citizenship requirements without additional proof-of-citizenship 
instructions, denial of their requests for such instructions does not raise any 
constitutional doubts.109  
 
The EAC decision provides no citation or analysis of how ITCA leads to Miller’s 

conclusion that the EAC has the authority to decide what is necessary. Nor is there express 

language in the NVRA or in the ITCA opinion granting the EAC such broad authority to 

determine what information is necessary for a state official to enforce voter qualifications. 

Again, a natural reading of the statute in question supports the conclusion that state election 

officials maintain authority to determine voter eligibility. In ITCA, the Court characterizes proof 

of citizenship as “information the State deems necessary to determine eligibility.”110 As a result, 

the EAC’s declaration that it alone has the authority to determine what is deemed necessary 

information is without legal support and is incorrect. 

Further, the U.S. Supreme Court characterizes the EAC as having “a nondiscretionary 

duty” to include Arizona’s proof-of-citizenship requirement in the instructions if Arizona can 

establish in this Court “that a mere oath will not suffice to effectuate its citizenship 

requirement.”111 So, at the least, the ITCA opinion establishes that there is a point at which the 

EAC loses whatever discretion it possesses to determine the contents of the state-specific 

instructions. 

                                                 
109 Id. at 27. 

110 ITCA, 133 S. Ct. at 2259 (“Since, pursuant to the Government’s concession, a State may request that the 
EAC alter the Federal Form to include information the State deems necessary to determine eligibility, and may 
challenge the EAC’s rejection of that request in a suit under the Administrative Procedure Act, no constitutional 
doubt is raised by giving the ‘accept and use’ provision of the NVRA its fairest reading.”) (citations omitted). 

111 Id. at 2260 (“Should the EAC’s inaction persist, Arizona would have the opportunity to establish in a 
reviewing court that a mere oath will not suffice to effectuate its citizenship requirement and that the EAC is 
therefore under a nondiscretionary duty to include Arizona’s concrete evidence requirement on the Federal Form.”). 
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Here, Arizona and Kansas have established that their state laws require their election 

officials to assess the eligibility of voters by examining proof of their U.S. citizenship beyond a 

mere oath. The EAC decision makes the case that the states have other means available to 

enforce the citizenship requirement.112 But the Arizona and Kansas legislatures have decided that 

a mere oath is not sufficient to effectuate their citizenship requirements and that concrete proof 

of citizenship is required to register to vote. Because the Constitution gives the states exclusive 

authority to set voter qualifications under the Qualifications Clause, and because no clear 

congressional enactment attempts to preempt this authority, the Court finds that the states’ 

determination that a mere oath is not sufficient is all the states are required to establish.  

Therefore, the Court finds that Congress has not preempted state laws requiring proof of 

citizenship through the NVRA. This interpretation is not “plainly contrary to the intent of 

Congress” because the NVRA is silent as to the issue.113 Consistent with ITCA, because the 

states have established that a mere oath will not suffice to effectuate their citizenship 

requirement, “the EAC is therefore under a nondiscretionary duty” to include the states’ concrete 

evidence requirement in the state-specific instructions on the federal form.114  

C. The EAC Decision Constitutes Agency Action Unlawfully Withheld 

As a result, the EAC’s nondiscretionary duty is to perform the ministerial function of 

updating the instructions to reflect each state’s laws. Accordingly, the Court finds that the EAC’s 

refusal to perform its nondiscretionary duty to change the instructions as required constitutes 

                                                 
112 Memorandum of Decision, Doc. 129, Exh. 1, at 36-41.  

113 See Miller, 530 U.S. at 341. 

114 See ITCA, 133 S. Ct. at 2260. 
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agency action unlawfully withheld.115 The Court orders the EAC to add the language requested 

by Arizona and Kansas to the state-specific instructions of the federal mail voter registration 

form immediately.  

Because the Court has declined to reach the constitutional question, the Court denies the 

Plaintiffs’ requests to declare that the states’ constitutional rights were violated by the EAC’s 

refusal to change the instructions. In addition, the Court dismisses Plaintiffs’ Motion for 

Preliminary Injunction (Doc. 16) as moot. 

 IT IS ACCORDINGLY ORDERED on this 19th day of March, 2014, that the 

Plaintiffs’ Motion for Judgment (Doc. 139) is hereby GRANTED in part and DENIED in part.  

 IT IS FURTHER ORDERED that Plaintiff’s Motion for Preliminary Injunction (Doc. 

16) is DENIED as moot. 

 IT IS SO ORDERED.  

 

        
       ERIC F. MELGREN 
       UNITED STATES DISTRICT JUDGE 
 

                                                 
115 See 5 U.S.C. § 706(1). 
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