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he values that undergird American democracy are being
tested. As has become increasingly clear, our republic has long
relied not just on formal laws and the Constitution, but also on
unwritten rules and norms that constrain the behavior of public
officials. These guardrails, often invisible, curb abuses of power. They
ensure that officials act for the public good, not for personal financial
gain. They protect nonpartisan public servants in law enforcement and
elsewhere from improper political influence. They protect businesspeople
from corrupting favoritism and graft. And they protect citizens from
arbitrary and unfair government action. These practices have long held
the allegiance of public officials from all political parties. Without them,
government becomes a chaotic grab for power and self-interest.

Lately, the nation has learned again just how important
those protections are — and how flimsy they can prove to
be. For years, many assumed that presidents had to release
their tax returns. It turns out they don’t. We assumed
presidents would refrain from interfering in criminal
investigations. In fact, little prevents them from doing so.
Respect for expertise, for the role of the free press, for the
proper independent role of the judiciary, seemed firmly
embedded practices. Until they weren't.

Presidents have overreached before. When they did so, the
system reacted. George Washington’s decision to limit
himself to two terms was as solid a precedent as ever
existed in American political life. Then Franklin D.
Roosevelt ran for and won a third and then a fourth term.
So, we amended the Constitution to formally enshrine the
two-term norm. After John F. Kennedy appointed his
brother to lead the Justice Department and other elected
officials sought patronage positions for their family
members, Congress passed an anti-nepotism law. Richard
Nixon’s many abuses prompted a wide array of new laws,
ranging from the special prosecutor law (now expired) to
the Budget and Impoundment Control Act and the War
Powers Act. Some of these were enacted after he left
office. Others, such as the federal campaign finance law,
were passed while he was still serving, with broad
bipartisan support, over his veto. In the wake of Water-
gate, a full-fledged accountability system — often
unspoken — constrained the executive branch from
lawless activity. This held for nearly half a century.

In short, time and again abuse produced a response.
Reform follows abuse — but not automatically, and not

always. Today the country is living through another such
moment. Once again, it is time to act. It is time to turn
soft norms into hard law. A new wave of reform solutions
is essential to restore public trust. And as in other eras,
the task of advancing reform cannot be for one or
another party alone.

Hence the National Task Force on Rule of Law and
Democracy. The Task Force is a nonpartisan group of
former public servants and policy experts. We have
worked at the highest levels in federal and state govern-
ment, as prosecutors, members of the military, senior
advisers in the White House, members of Congress,
heads of federal agencies, and state executives. We come
from across the country and reflect varying political
views. We have come together to develop solutions to
repair and revitalize our democracy. Our focus is not on
the current political moment but on the future. Our
system of government has long depended on leaders
following basic norms and ground rules designed to
prevent abuse of power. Unless those guardrails are
restored, they risk being destroyed permanently — or
being replaced with new antidemocratic norms that
future leaders can exploit.

We have examined norms and practices surrounding
financial conflicts, political interference with law
enforcement, the use of government data and science,
the appointment of public officials, and many other
related issues. We have consulted other experts and
former officials from both parties. Despite our differ-
ences, we have identified concrete ways to fix what has
been broken.
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We begin with those norms.
What are they? And why do
they matter?

Checks and balances. The phrase appears nowhere in the
Constitution, but it is central to blunt arbitrary power
and the potential for tyranny.! It’s more than the clock-
work mechanism of three separate but coequal branches.
Checks have evolved within each branch as well. Congres-
sional ethics committees police improper conduct.?
Courts operate under a self-imposed code of conduct.
Chief judges, circuit judicial councils, or the Judicial
Conference investigate allegations of wrongdoing.? The
executive branch has standards of ethical conduct, as well
as inspectors general, internal auditors, and the Justice
Department’s special counsel regulations. These overlap-
ping safeguards check the conduct of the powerful.

An evenhanded and unbiased administration of the
law. The awesome power of prosecution must be wielded
without consideration of individuals” political or financial
status, or their personal relationships. This precept has
deep roots. It draws from British law. Its violation formed
a chief complaint in the Declaration of Independence.
And it was woven into America’s Constitution in the Fifth
and Fourteenth Amendments, with their promise of
“equal protection” and “due process of law.”

Public ethics. Officials are obliged to seek the public
good, not private gain. The Constitution includes key
anti-corruption provisions, such as the Emoluments
Clauses that prevent a president from receiving funds
from foreign governments or states. The Framers had a
broad view of corruption. To them, it meant a public
official serving some other master — whether pecuniary
or political — rather than the public.

Respect for science and the free flow of information. In
a modern economy, data — whether environmental,
demographic, or financial — must be trustworthy.
Beginning especially in the 1970s, an expectation of
government transparency — and transparency of govern-
ment data — became standard. And throughout the
nation’s history, the accountability provided by a some-
times ferocious free press has been regarded as crucial.

We believe these values are more than fussy political
etiquette. They are, in fact, vital to our democratic
institutions and necessary to restore public trust. We hope
that the reflexive partisanship of our age does not pose an
insurmountable obstacle. At other times of reform,
Americans from across the ideological spectrum, includ-
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ing members of both parties, have come together to
restore and repair public institutions. Despite today’s
intense partisan polarization, we believe that our great
nation can and should similarly achieve consensus for
reform. In fact, we believe these values still command
deep allegiance from Americans across the political
spectrum. Our nonpartisan work has reinforced this view.
It is up to patriots from all parties to work together on
behalf of what we believe to be core precepts of our
democracy.

“We the People” gave our government its power. That
notion made American democracy, imperfect as it was,
truly revolutionary from the start. Restoring these princi-
ples is central to the task of revitalizing democracy itself.

With these values in mind, the Task Force examined some
of the most significant current areas of concern where our
democratic system is most under pressure from official
overreach.

In this report, we put forward
specific proposals in support
of two basic principles — the
rule of law and ethical conduct
in government.

In future reports, we will turn to other areas, including
issues related to money in politics, congressional reform,
government-sponsored research and data, and the process
for appointing qualified professionals to critical govern-
ment positions. Most of our proposals reflect a decision
to make previously longstanding practices legally
required. They reflect, we believe, an existing consensus
across both parties.

Ethical Conduct and
Government Accountability

To ensure transparency in government officials’ financial
dealings:

= Congress should pass legislation to create an ethics task
force to modernize financial disclosure requirements
for government officials, including closing the
loophole for family businesses and privately held
companies, and reducing the burdens of disclosure.

= Congress should require the president and vice
president, and candidates for those offices, to publicly
disclose their personal and business tax returns.



= Congtess should require a confidential national
security financial review for incoming presidents, vice
presidents, and other senior officials.

To better ensure that government officials put the
interests of the American people first:

= Congtess should pass a law to enforce the safeguards in
the Constitution’s Foreign and Domestic Emoluments

Clauses, clearly articulating what payments and
benefits are and are not prohibited and providing an
enforcement scheme for violations.

= Congress should extend federal safeguards against

conflicts of interest to the president and vice president,

with specific exemptions that recognize the president’s
unique role.

To ensure that public officials are held accountable for
violations of ethics rules where appropriate:

= Congtess should reform the Office of Government
Ethics (OGE) so that it can better enforce federal
ethics laws, including by:

— granting OGE the power, under certain circum-
stances, to conduct confidential investigations of
ethics violations in the executive branch,

— creating a separate enforcement division within

OGE,

— allowing OGE to bring civil enforcement actions in

federal court,

— specifying that the OGE director may not be
removed during his or her term except for good
cause,

— providing OGE an opportunity to review and
object to conflict of interest waivers, and

— confirming that White House staff must follow
federal ethics rules.

The Rule of Law and Evenhanded
Administration of Justice

To safeguard against inappropriate interference in law
enforcement for political or personal aims:

= Congtess should pass legislation requiring the execu-

tive branch to articulate clear standards for, and report

on how, the White House interacts with law enforce-
ment, including by:

— requiring the White House and enforcement
agencies to publish policies specifying who should
and should not participate in discussions about

specific law enforcement matters,

— requiring law enforcement agencies to maintain a

log of covered White House contacts and to provide
summary reports to Congress and inspectors
general.

= Congress should empower agency inspectors general to

investigate improper interference in law enforcement
matters.

To ensure that no one is above the law:

= Congress should require written justifications from the

president for pardons involving close associates.

Congress should pass a resolution expressly and
categorically condemning self-pardons.

Congress should pass legislation providing that special

counsels may only be removed “for cause” and
establishing judicial review for removals.
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Ethical Conduct and Government Accountability

Our republic is rooted in the principle that government
officials serve the people, not themselves — that govern-
ment power derives from the people and is intended to be

used for the people.*

The Framers recognized that political leaders, being
human, will be tempted from time to time to put their own
interests ahead of the public’s. To restrain abuses of power,
they created a system of checks and balances. They also
included several provisions in the Constitution to ensure
that top public officials are not economically beholden to
others. For example, Foreign Emoluments Clause prohibits
federal officials from receiving payments or gifts from
foreign governments.’ Its Domestic Emoluments Clause
applies a similar rule to the president with respect to U.S.
states, and also specifies that Congress may not award the
president salary increases during his or her term.® And the
Due Process Clauses of the Fifth and Fourteenth Amend-
ments prohibit federal and state judges from presiding over
cases in which they have a personal interest.”

These constitutional provisions provide the foundation
and support for a broad range of other rules — written
and unwritten — adopted over time to constrain top
leaders. Most notably, a set of robust conflict of interest
laws, put in place more than a century ago, prohibit many
public officials from taking part in government matters
involving their own personal financial interests or those of
their immediate families. Nearly half a century ago, in the
wake of Watergate, Congress strengthened these protec-
tions by passing the Ethics in Government Act of 1978.
This law created a federal agency, the Office of Govern-
ment Ethics, dedicated to monitoring government
officials’ compliance with conflict of interest and other
ethics rules. It also requires high-ranking government
officials to disclose their financial interests and dealings to
the public. (For a summary of ethics and disclosure
requirements for elected and appointed officials, please see
Appendix on page 28.)

These laws reflect the shared understanding that public
officials should not be able to use their power to advance
their own personal or financial interests, that transparency
is needed to enable the public to identify improper
influences, and that some measure of accountability is
needed to deter misconduct.

Unfortunately, formal ethics laws exempt most senior
government officials — specifically the president and vice
president, and, with respect to some laws, members of
Congtess and federal judges. That the law does not bind
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these top officials does not mean, however, that they
should not follow its principles.

Elected officeholders have long voluntarily adopted ethics
practices to reinforce the public’s faith in the integrity of
our government. For example, while conflict of interest
laws do not apply to the president, vice president, or
members of Congress, in recent decades many of these
officials — including, until recently, every president and
vice president in the last four decades — have voluntarily
divested from assets that could potentially pose a conflict
with their official duties or kept such investments in a
blind trust whose contents were hidden from them.®
Similarly, although not required by law, all presidents since
Richard Nixon, and all major party presidential nominees
since Jimmy Carter, had, until recently, voluntarily
disclosed their personal tax returns to the public to provide
more information about their personal finances and to
confirm that they were paying their fair share in taxes.’

These longstanding practices, or norms, have come to be
understood as a critical component of accountable
government for the people. Because our leaders have been
committed to the tradition of ethics in public service,
including financial transparency and independent
oversight, the fact that they have been formally exempted
from many ethics laws has not posed a major problem.

Unfortunately, that commitment is eroding. This phenom-
enon is not entirely new. President Bill Clinton, for
instance, notoriously issued pardons during his last day in
office to a fugitive investor whose ex-wife had made
substantial donations to the Clinton Presidential Library
and to Hillary Clinton’s Senate campaign,'® and to a
businessman who had retained Mrs. Clinton’s brother to
advocate for a clemency application.!! Mrs. Clinton herself
was later faulted for her many dealings with individuals and
entities who donated to the Clinton Foundation, which
was still run by her husband and daughter, while she served
as President Obama’s secretary of state.'? Recent decades
have seen a number of scandals over congressional conflicts
of interest and other alleged misconduct.?

What is different today is the pervasiveness of breaches in
ethical norms, especially at the highest levels of govern-
ment. These breaches threaten to undermine public trust
not only in particular officials but also in the integrity of
bedrock governmental institutions.

The starkest example is President Trump’s decision to
keep ownership and control of his far-flung business



interests — a major departure from the expectations set
by his predecessors.'® It has produced an ever-expanding
list of situations where his decisions as president could
directly or indirectly affect his personal financial affairs.”
That circumstance in turn can make it hard to discern
where the public interest ends and the president’s

self-interest begins.'®

Take, for example, the administration’s recent controver-
sial decision to rescue the Chinese tech giant ZTE, which
had been sanctioned for violating U.S. law."” Critics have
suggested that the decision was motivated by the presi-
dent’s personal gratitude for a loan China made to a
Trump project in Indonesia.'® But the move was also
consistent with furthering a legitimate policy objective:
building goodwill with the Chinese government ahead of
the president’s summit with North Korean leader Kim
Jong-un.” If that was the case, the president’s personal
dealings with China only served to obscure what his
administration was trying to accomplish.

Doubts about presidents’ interests can sap their legitimacy
and the legitimacy of their actions, even when they are
not actually motivated by self-interest. That should
concern any president’s political supporters as much as his

or her opponents.?

If the ethics precedents set by President Trump are not
addressed now, they could also balloon in future adminis-
trations. For example, potential contenders for the Demo-
cratic nomination in 2020 include: the founder and chief
executive of Facebook, a global social media company with
more than 2 billion users around the world;*' the former
CEO of Starbucks, which has locations in dozens of
countries;*”? and a former Massachusetts governor who now
serves as a managing director at Bain Capital, a global
hedge fund with offices in 10 countries.??

Disregard for longstanding ethical guuidelines is not
limited to the presidency. The disregard has also affected
other public officials in both the executive branch and
Congress. Former Environmental Protection Agency
Administrator Scott Pruitt, for instance, attracted bipartisan
criticism for his many ethical lapses, like renting a luxury
apartment at below-market rates from the wife of an energy
lobbyist with business before his agency.**

Most Americans would agree that this is not acceptable.
Indeed, according to recent polling, more than
three-quarters of voters rank corruption in government as
a top issue for the 2018 election, with almost a third
calling it the most important issue.” The principle that
government service should not be used to advance one’s
personal financial interests is one of our political system’s

bedrock values.?

To protect it, we must translate some of
the traditions and ground rules to which many of our
leaders have voluntarily adhered into legal requirements,
while updating and revitalizing existing ethics and

anticorruption laws.

Ensure Transparenclg in Government
Officials’ Financial Dealings

Transparency rules are among the most fundamental
ethical safeguards to help ensure that ultimate power
remains with the people. Without meaningful disclosure
of public officials’ financial and personal dealings, it is
difficult for the public to detect potential sources of bias
and to hold its representatives accountable. Disclosure
also empowers journalists, legislators, and law enforce-
ment officials to expose official self-dealing and deter
corrupt acts. Of course, government officials do not
forfeit their privacy completely, and they have legitimate
reasons for maintaining privacy in some areas. But
sunlight remains the best disinfectant.”

PROPOSAL 1

Congress should pass legislation to
create an ethics task force to modernize
financial disclosure requirements for

public officials.

The Ethics in Government Act of 1978, enacted in
response to the Watergate scandal, requires high-ranking
federal officials — including the president, vice president,
members of Congress, and candidates for those offices

— to publicly file a report detailing their financial
holdings and personal dealings.”® These reports help ethics
regulators and the voting public identify potential biases
that could influence how they will govern.

While the Act’s disclosure rules are tremendously valuable,
they are also sorely in need of an overhaul. In some cases,
the Act allows critical information to remain undisclosed.
For example, while the law requires candidates and
officials to identify family businesses and other private
companies in which they have substantial ownership
interests, these provisions have not kept pace with
changing financial structures. Unlike in the 1970s, today
many wealthy individuals hold most of their assets
indirectly through networks of limited liability companies
(LLCs) and similar entities that were not common when
the Ethics in Government Act was passed.?” Current law
does not generally require candidates and officials to
disclose critical information about those entities, includ-
ing their sources of income, debts, or co-owners.** Too
often, that deprives the public of the information they
need to determine potential conflicts of interest.
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Take, for example, a family business that derives substan-
tial income from contracts with foreign governments,
owes money to a foreign country’s state-run bank, or is
even co-owned by a foreign official. Under current ethics
law, candidates and government officials would have no
legal obligation to disclose any such ties.’!

In other ways, the ethics disclosure rules enacted four
decades ago have become unduly burdensome for public
officials. Most notably, they require disclosure of very
minor sources of income and small assets unlikely to raise
significant ethical questions. That is because the require-
ments are keyed to dollar values that have not changed
since the 1970s. These and other outdated rules can make
the filing experience onerous even for candidates and
officials with relatively simple finances. This creates the
opportunity for inadvertent errors and may even deter
qualified people from pursuing public service.??

PRECEDENT

5W INFOGRAPHIC

Limiting Presidential Terms

PRINCIPLE

Following the example of George Washington, presidents
should limit themselves to two terms, in order to ensure
that the executive branch doesn’t become too powerful.

PROBLEM
In 1940, President Franklin Roosevelt ran for and
won his third term as president. Four years later, he
was elected to a fourth term.

@ RESPONSE
In 1947, Congress passed an amendment to the
Constitution limiting the president to two terms.
The amendment was ratified four years later.
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The federal ethics disclosure requirements should be
updated to address such concerns. To achieve the best out-
come, Congress should pass legislation directing the
Office of Government Ethics to convene a task force of
ethics experts to prepare a detailed proposal for a legisla-
tive overhaul of the relevant sections of the Ethics in
Government Act. At a minimum, the legislation should
require the task force to:

= Address the disclosure loophole related to family
businesses and other privately-held companies.
Specifically, the task force should propose a way to
require filers with significant direct or indirect interests
in such entities to provide relevant information,
including disclosure of the entity’s assets, ultimate
sources of income, liabilities (including creditors by
name), and the identities of other owners.

= Propose measures to streamline the filer experience
and make it less burdensome by, among other things,
substantially raising the monetary thresholds at which
particular income and assets need to be disclosed.

Fixing outdated disclosure rules is something on which
policymakers on both sides of the aisle should be able to
agree. Americans of all ideological stripes overwhelmingly
support transparency in politics and governance.’
Reforming financial disclosure requirements to give the
public more information will give the American people
greater confidence that our leaders” decisions are guided
by the nation’s best interests rather than self-dealing or
hidden interests. Congress can and should ensure that
Americans have the information they need to hold public
officials accountable, while reducing unnecessary require-
ments that burden public service.

PROPOSAL 2

Congress should require the president and
vice president, and candidates for those
offices, to publicly disclose their personal
and business tax returns.

A second important reform is to standardize and codify
the longstanding practice of sitting presidents, vice
presidents, and candidates for those offices disclosing their
tax returns.

In 1973, in the wake of scandal and secking vindication,
President Nixon publicly released his personal tax returns
because, as he put it, “People have got to know whether
or not their president is a crook.”* Since then, until
2016, every president, vice president, and major party
nominee for those offices has publicly disclosed their
personal tax information. Most other serious contenders



for the presidency have also done s0.*> With few excep-
tions, the practice had until recently become routine and

noncontroversial.>

Presidential or vice presidential candidates’ tax returns
provide a snapshot of their income and help to confirm
that they are following the same rules that apply to
everyone by paying their fair share of taxes. This a real
concern. Nixon’s returns, which showed that he had paid
very little in certain years thanks to dubious deductions,
helped to undermine his credibility with the public near
the height of the Watergate scandal.?” His first vice
president, Spiro Agnew, resigned in the wake of an
investigation into tax evasion, to which he pleaded no
contest.” Tax returns may also shed additional light on
specific conflicts of interest and self-dealing, especially
those related to tax policy.

For all of these reasons, codifying the longstanding
practice of tax return disclosure would complement other
public disclosure requirements in the Ethics in Govern-
ment Act that assist voters and deter corruption.”” Con-
gress should therefore pass legislation that:

= Requires the president, vice president, and
candidates for those offices to disclose their
personal tax returns and the tax returns of any
privately held businesses in which they have a
controlling interest at the same time as they make
other mandatory ethics disclosures pursuant to the
Ethics in Government Act.%

= Requires disclosure of returns for the three years
preceding a candidate’s declaration that they are
running for president or vice president and returns for
every year a sitting president or vice president is in
office for any portion of the year.”!

Similar proposals have been advanced by public officials
and advocates of all political stripes. A number of bills are
currently pending before Congress, most notably the
Presidential Tax Transparency Act,* which has bipartisan
support. A growing number of states are also considering
legislation that would require candidates to disclose their
tax returns prior to appearing on a ballot, although a
uniform federal rule would be preferable.®

Legislation along these lines is plainly within Congress’s
constitutional powers. Presidents and vice presidents, like
other public officials, have long been required to disclose
significant financial information, with no suggestion that
such requirements interfere with any constitutional rights
or responsibilities. Requiring disclosure of tax returns
would be no different.

PROPOSAL 3

Congress should require a national
security financial review for incoming
presidents, vice presidents, and other
senior officials.

Disclosure of financial information is especially vital in
the national security arena, where it can help identify
potential sources of leverage foreign adversaries or entities
might have over our political leaders. In his nuclear treaty
negotiations with the Soviet Union, President Reagan
famously advised that Americans should “trust, but
verify.”# The same can be said here.

These concerns are particularly resonant in an era when
foreign powers are openly seeking to meddle in U.S.
elections. As the commander-in-chief of the U.S.
military and the face of U.S. foreign policy, the president
is a unique target for foreign adversaries. And those
efforts are more likely to bear some fruit when a large
number of high-ranking officials, including the presi-
dent and other senior administration officials, have
globe-spanning business interests.” Indeed, there are
already reports that foreign powers sought to use his
family’s business arrangements around the world as a
source of leverage over the president’s son-in-law and

senior adviser, Jared Kushner.“

This issue is not unique
to the current administration. Several potential future
presidential contenders also have wide-ranging interna-

tional business dealings.?’

When foreign companies seek to purchase American
businesses, the Treasury Department coordinates a
government-wide national security review process to
examine what effect, if any, the proposed transaction has
on U.S. national security.” Our political system should
have a similar process to evaluate national security
vulnerabilities in the portfolios of senior officials,
including incoming presidents, vice presidents, and other
senior members of the administration who have responsi-
bilities affecting national security.

To that end, Congress should pass legislation to require
the following:

= For incoming presidents, vice presidents, and
senior White House staff who work on national
security-related matters, Congress should require the
administration of a national security financial risk
assessment led by the director of the Office of
Government Ethics and the director of National
Intelligence. The purpose of the review would be to
identify whether an official’s financial holdings
present potential national security vulnerabilities and
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to issue divestment recommendations beyond what
may be already required by other laws.

= Officials subject to the review should be required to
provide reviewers with their tax returns and ethics
filings, as well as other information the reviewers
request about their holdings (such as business transac-
tion history and records of material holdings or
transactions with foreign entities), with a requirement
to update filings whenever there is material transaction
but at least on a yearly basis. The reviewers should be
required to keep any nonpublic information they
receive strictly confidential.

= The reviewers should be empowered to obtain
access to all relevant government information
sources and follow-up information from the filers.

= The review should be undertaken on a confidential
basis, with findings presented to the “Gang of Eight,”
the bipartisan group of congressional leaders customar-
ily briefed on classified intelligence matters as part of
their oversight role.

= The official in question should be informed of
vulnerabilities the review uncovers, unless doing so
would imperil counterintelligence gathering.

There is broad bipartisan consensus on the need to
combat foreign interference in our elections and in the
workings of our government.”” A national security review
for incoming leaders, building on an effective interagency
program, would provide a way to help ensure that those
leaders remain accountable to the American people rather
than any foreign power. The process would also benefit
the officials themselves, who may often be unaware of
potential vulnerabilities.

Bolster Safeguards to Ensure Officials Put
the Interests of the American People First

Transparency is important, but it is not enough to ensure
that all public officials put the interests of the American
people ahead of their own. We also need meaningful
guardrails to prevent officials from crossing long-estab-
lished lines meant to prevent abuse of power for personal
gain. This is especially important at the highest levels of
government because top officials set the tone for the
people working under them. Our laws should embody
the expectation that public service be treated as a public
trust and not as an opportunity for personal enrichment.
This means changing the law to ensure that those at the
very top are subject to the same broad legal standards as
those under them.
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PROPOSAL 4

Congress should pass a law to enforce the
safeguards in the%orei n and Domestic
Emoluments Clauses of the U.S.
Constitution.

Two provisions in the Constitution are specifically meant
to prevent public officials at all levels from being corrupt-
ed by conflicting financial incentives: the Foreign and
Domestic Emoluments Clauses. Both of these provisions
have been generally respected by every administration
since the nation’s founding.

The Foreign Emoluments Clause secks to curb foreign
influence by prohibiting federal officials from accepting
“any present, emolument, office, or title, of any kind
whatsoever, from any king, prince, or foreign state”
without the consent of Congress.® The Department of
Justice has frequently applied this provision, issuing legal
opinions on everything from the president’s receipt of
the Nobel Peace Prize to government workers perform-
ing research stints at foreign universities.”!

The Domestic Emoluments Clause seeks to prevent
undue influence over the president by guaranteeing the
payment of a salary “which shall neither be increased nor
diminished during the Period for which he shall have been
elected” and by prohibiting the president from receiving
any other “emolument from the United States or any of
them.” There does not appear to be any historical
evidence of any president ever seeking compensation that
would violate this prohibition.

As it does in many other contexts,”® Congress has passed
laws over the years to codify and implement both clauses
in certain circumstances. These range from the Foreign
Gifts and Decorations Act (FGDA), governing when
officials may or may not keep ceremonial gifts and honors
from foreign governments under the Foreign Emoluments
Clause* to periodic legislation raising the president’s

salary as provided by the Domestic Emoluments Clause.”

To further reduce the possibility of conflicts and emolu-
ments violations, from the 1970s until 2017, successive
presidents and vice presidents voluntarily divested from
problematic investments. They generally limited their
direct financial holdings to “plain vanilla” assets, like cash
and widely distributed mutual funds, and turned any
remaining assets over to a blind trust to be sold and

replaced by new investments unknown to the beneficiary.*®

Because public officials have generally adhered to these
constitutional safeguards, little attention has been paid to
the fact that the law does not specify how they should be



applied in many circumstances. For example, the Consti-
tution says nothing about how either clause should be
enforced in the event of a violation. Congress has also not
addressed this question except in limited contexts like the
FGDA’s rules on foreign gifts and decorations. Nor does
the Constitution or any federal law specify just how
broadly the word “emolument” should be interpreted. For
example, does it cover regulatory benefits, as when a
foreign government grants a patent to a federal official or
a state government awards a tax subsidy to a business
owned by the president? Does it cover profits from a
business transaction between a federal official and a
foreign state?”’

Some of these questions have come up over the years
(though not conclusively resolved) in various House and
Senate Ethics Committee investigations of members of
Congtess for everything from renting property to a
foreign diplomat to accepting travel and other gifts from
foreign governments beyond what Congress itself has
authorized by law.’® The global reach of President Trump’s
business holdings (including U.S. hotels that cater to a
global client base®”) — and the prospect that future
presidential contenders may have complex business
arrangements of their own — has added extra urgency.
President Trump has already been sued in three separate
lawsuits for alleged violations of both the Foreign and Do-

mestic Emoluments Clauses.®

While these lawsuits may set new legal precedent relating to
the particulars of the president’s business dealings, they will
leave many other questions unanswered. But Congress has
the authority to implement constitutional safeguards
through rules that are more detailed and comprehensive
than the bare bones text that the Constitution provides.®!

To ensure that future public officials adhere to the letter
and spirit of the two Emoluments Clauses, Congress
should enact legislation that specifies in detail what is and
is not prohibited under each clause. The measure should
also create a fair and comprehensive scheme for enforcing
those expectations. At a minimum, the legislation should:

= Define which benefits constitute prohibited “emol-
uments.”

= Establish categories of foreign emoluments to which
Congtess expressly withholds consent (e.g., those
worth over $10,000) beyond those covered by existing
laws like the FGDA.

= Create a regulatory scheme for enforcement of both
Emoluments Clauses, which should ideally rely on
enforcement agencies like the Department of Justice

and possibly the Office of Government Ethics (for civil
violations of the law).

= Establish statutory remedies for violations, includ-
ing disgorgement of illegal emoluments and criminal
and civil penalties.

The Emoluments Clauses provide clear constitutional
authority for these measures. These constitutional
provisions reflect the Framers” fundamental concern that
public officials, especially the president, should put the
interests of the American people first, which resonates just
as strongly today. Codifying them more fully would also
benefit current and future public officials, who need clear
guidance to help them avoid running afoul of these key

PRECEDENT

Preventing Nepotism
in Government

PRINCIPLE

Presidents should avoid appointing close family members
to top posts to help ensure that government officials are
loyal to the country rather than to the president personally.

PROBLEM

In 1961, President John F. Kennedy nominated his
brother, Robert F. Kennedy, to be attorney general.
The period also saw members of Congress give jobs
to family members.

@ RESPONSE

In 1967, Congress passed, and President Lyndon
B. Johnson signed, the “anti-nepotism” statute,
prohibiting employment of certain relatives,
including brothers, in certain government positions.

PROPOSALS FOR REFORM | 9



constitutional constraints. Congress should ensure that
the protections both clauses afford are enforced in a clear,
concrete and effective manner.

PROPOSAL 5

Congress should extend federal
safeguards against conflicts of interest to
the president and vice president.

Conlflict of interest law bars officers and employees of the
federal government from “participating personally and
substantially” in specific government matters in which
they or their immediate family members have a personal
financial interest has existed for more than a century.®?
But those laws do not apply to the president and vice
president.®® They should.

Federal conflict of interest law establishes a minimum
standard of conduct. The law applies only when govern-
ment officials are involved in a decision relating to a
specific set of persons or entities and only when the
decision will have a “direct and predictable” effect on
officials’ financial interests (or those of their close family
members, business partners, or entities with which they
are affiliated).* The law does not apply to matters that
involve broad policymaking.® For instance, regulations
issued by the Office of Government Ethics specify that
government officials typically cannot award a contract to
a company in which they have stock (other than through
certain types of mutual funds). On the other hand, the
officials usually would be able to work on major legisla-
tion, like a tax overhaul that would favorably impact their
own bottom line, provided it would affect other Ameri-
cans in the same way.*

Few would say that the president and vice president
should not follow the same basic rules.”” Congress
exempted them from the formal conflict of interest law
based on potential practical and legal concerns related to
the presidency’s unique role in our system of separation of
powers (which, as noted below, we do not ultimately find
persuasive).’® Until recently, most also assumed that the
public limelight and accountability of the presidency
would be sufficient to ensure that its occupants adhere to
the same ethics standards that govern other federal
employees and officers. It turns out they are not.

The reason these exemptions from ethics law for the
president and vice president have received scant attention
is that presidents over the last four decades have voluntari-
ly complied with most of their requirements.®” Especially
in the wake of Watergate, it became common wisdom, as
President Reagan’s transition team put it, that “even the
possibility of an appearance of any conflict of interest in
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PRECEDENT

Reining in the FBI

PRINCIPLE

Law enforcement agencies should operate with effective
oversight in order to guard against investigative abuses.
And those agencies should not be used to advance
solely partisan or personal agendas.

PROBLEM

The late 1960s and early 1970s saw a string of
revelations about abuses, culminating in 1976 with
the Senate’s Church Committee report. Among

the report's findings was that the FBI wiretapped
Martin Luther King, Jr., as part of an effort to
portray him as a communist.

RESPONSE

In 1976, Congress set a single 10-year term for

the FBI director. The reform built off of a 1968 law
that had established the post as a presidentially
appointed position requiring Senate confirmation
under the general authority of the attorney general.

the performance of his duties” could undermine the
70

president’s legitimacy.
And not just the presidents. When an official as powerful
as the president has a personal financial interest in
government decisions, there is a risk that officials who
report up the chain will be tempted to govern with an eye
toward the chief executive’s bottom line. Taken to
extremes, it can be virtually impossible to discern which
decisions have been infected by consideration of a leader’s
self-interest. Such doubts undermine the basic integrity of
democratic governance.”!

Now, of course, we have a president who has chosen to
keep control of his far-flung businesses, raising the



possibility of numerous conflicts of interest.” While
voters find this distasteful,” his decision may embolden
his successors to do the same. As a result, the time has
come to extend basic safeguards to the president and vice
president by eliminating their exemption from federal
conflict of interest law.

This does not mean that we must subject the president
and vice president, who occupy a unique constitutional
role, to the same legal requirements as other officials.
For example, conflict of interest rules can bar an official
from working on comparatively narrow legislation, like a
bill to regulate a particular industry or to give benefits to
a small class of people. But the duties of the chief
executive are unique. The Constitution gives the
president sole authority to sign or veto legislation passed
by Congress,”* and thousands of measures make their
way each year to the president’s desk. Rather than
impose the unwieldy requirement of an exhaustive
conflicts check in each instance, it makes better sense to
exempt the president and vice president’s participation
in the legislative process from conflict of interest
regulation. The law should also explicitly exempt any
president or vice president who follows the longstanding
practice of limiting his or her direct personal holdings to
nonconflicting assets and placing remaining investments
in a qualified blind trust.”

Finally, the law should specify that the only remedy where
the president or vice president has a conflict of interest is
to sell off his interest in the asset that created the conflict.
Typically, an official with a conflict of interest can address
the conflict either through such divestiture or through
recusal (meaning formally refraining from participation in

the matter).”

But presidential recusal could be disruptive
to executive branch operations.”” A divestiture require-
ment avoids that risk and is the best approach for
addressing the relatively narrow circumstances where the

president or vice president have conflicts of interest’®

The need for reasonable exemptions does not negate the
need for the president and vice president to be subject,
broadly speaking, to the same laws as the millions of
federal employees who work under them.

To that end, Congress should pass legislation that, at a
minimum:

= Eliminates the blanket exemption to existing
federal conflict of interest law for the president
and vice president.

= Sets forth reasonable and appropriate exemptions,
including for conflicts arising from the president’s role

in proposing, signing, or vetoing legislation, and the
vice president’s role in presiding over and casting
tie-breaking votes in the Senate.

Exempts any president or vice president whose
holdings are limited to nonconflicting assets or are
placed in a qualified blind trust.

= Specifies that divestment from the relevant asset is
the only remedy in cases where the president or vice
president has a conflict of interest.

Several proposals to subject the president and vice
president to conflict of interest law are currently pending
before Congress.”” They follow a long tradition of
bipartisanship on ethics law® as well as a shared under-
standing that the president and vice president, despite
their unique roles in our system of government, are not
above the law.

While Congress in the past has taken the view that there
are practical and constitutional hurdles to taking such a
step, we do not find this view persuasive. The most
common objection raised is that the president cannot be
subject to conflict of interest law because it is impossible
for him to recuse from any matter under his authority as
the head of the executive branch.?! But even if that is
true,® the proposal here does not require recusal. Sale of
assets is also a common means of managing conflicts of
interest in the public sector.*® Already for decades,
presidents have voluntarily divested from most of their
assets that could give rise to even the appearance of
conflicts. And they aren’t the only ones: Many other
high-ranking federal officials are also required to divest
from assets that would create insurmountable conflicts of
interest relating to their core responsibilities.* Similarly, it
is not unreasonable to require the president to divest in
situations where there is a clear risk that the unique
powers of his office could be used for personal gain.

Such a requirement would not offend the Constitution,
which permits Congress to place restrictions on the
president where there is “an overriding need to promote
objectives within the constitutional authority of Congress.”®
Guarding against official self-dealing, which the Supreme
Court has called “an evil which endangers the very fabric of
a democratic society,”* is surely one such objective.
Congress should prevent the use of the presidency for
personal gain, just as it prohibits the chief executive from
engaging in other kinds of official misconduct.””

Related Issues: Presidential conflicts of interest are not the

only area of ethics law in need of reform. Members of
Congress are also exempt from federal conflict of interest
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law,® and congressional conflicts are also an enduring
problem. Members of Congress are bound by certain ethics
rules, but those have far fewer teeth than the laws governing
most federal officers and employees.*” Many lawmakers take
voluntary steps to limit their personal investments and avoid
any appearance of bias, but others do not.”” In recent years,
for instance, there have been many reports of members of
Congress engaging in inappropriate stock trading involving
industries under the jurisdiction of committees on which
those members sit.”* Others have accepted questionable trav-
el and other gifts from foreign governments.”> Some
members have even gone to prison for bribery and other
official misconduct spanning many years.”

Such scandals suggest that stronger legal safeguards may
be needed. That could include making members of
Congtess subject to conflict of interest law, requiring
them to divest from certain assets, or simply providing for
better enforcement of existing House and Senate rules.

Congtess should also consider ways to lighten the
regulatory burden on the many federal officers and
employees who must comply with a much stricter regime
of restrictions than elected officials. They must follow
rules governing everything from who can take them to
lunch to whether they can be paid for teaching a class at
their local community center.”® Moreover, absent a waiver,
they are subject to the full force of conflict of interest law
even if the actual financial interest in question is negligi-
ble, like a single share of stock in a regulated industry.
Scholars have criticized such heavy regulation as too
strict,” with real and substantial burdens on ordinary
federal employees. A full ethics reform package should
include measures to lighten these burdens for the millions
of men and women in the rank-and-file federal workforce,
where appropriate.

The Task Force expects to take up these and other related
issues in its next report.

Ensure that Officials Are Held
Accountable Where Appropriate

Along with changes to actual legal requirements, effective
enforcement is necessary to prevent official self-dealing
and abuse of power. No rule enacted by Congress will
have any effect without meaningful action to ensure
legal accountability. Any enforcement mechanism should
be even-handed and effective. Enforcement actions

must be proportional to the offense, and the rights of
those alleged to have committed misconduct must be
protected. Unfortunately, our current ethics regime is
deficient on both counts: there is no independent body
dedicated primarily to ethics enforcement, and those
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wrongfully accused of violations outside of the formal
process have no way to clear their names. Congress

should rectify this.

PROPOSAL 6

Congress should reform the Office of
Government Ethics so that it can better
enforce federal ethics laws.

The Office of Government Ethics (OGE) is the only
federal agency primarily devoted to government ethics,
and the logical choice for an independent body to handle
day-to-day enforcement of ethics rules. Created in the
wake of Watergate to improve the uniform application
of federal ethics rules across the executive branch, OGE’s
primary function is to interpret and promote compliance
with federal conflict of interest laws, gift restrictions,
limits on outside employment, and related safeguards.”
While its director is a presidential appointee, the role has
usually been filled by a nonpartisan expert, including
under the current administration.” No other federal
agency similarly combines a tradition of nonpartisanship
with comparable expertise in government ethics.

As currently configured, OGE is not equipped to serve as
an effective, independent enforcement body. While it has
developed an extensive body of regulations and other
guidance, its role has been primarily advisery. The office
has no authority to investigate alleged violations that
come to its attention and very limited ability to compel a
remedy for even the most obvious violations.”

OGE also is not truly independent. Although its director
serves for a fixed five-year term and is usually a nonparti-
san expert, there appears to be no statutory safeguard
against a president, upset by OGE’s pursuit of ethical
issues in his or her administration, removing the director
without cause.” This is less protection than that accorded
other important watchdog agencies, including the
Securities Exchange Commission and Federal Election
Commission, whose leaders the president may generally
remove only for good cause (e.g., neglect of duty or
misconduct in office).!® As a further guarantee of
independence, such agencies also typically have the ability
to communicate directly with Congress, including
submitting their own budget requests, rather than going
through the White House.'"!

Finally, OGE also lacks the necessary resources to perform
an expanded oversight role. With approximately 75
employees and a $12 million budget, OGE would not
have the capacity to hire the qualified attorneys, investiga-
tors, and other staff needed to effectively enforce ethics
rules across the sprawling executive branch.



These shortcomings have not received the attention they
deserve. Until recently, voluntary adherence to OGE’s
guidance has long been the expectation at the highest levels
in both Democratic and Republican administrations. Every
president since OGE was created has directed cabinet
members and other close aides to follow the agency’s
instructions to recuse, sell property, or take other steps to
avoid conflicts of interest, and to direct their subordinates
to do the same.'”?
sought OGE approval for their own voluntary asset plans,
which set the tone for their administrations.'%

Presidents and vice presidents have also

To be sure, there have always been cracks in this facade.
At times, OGE has been unable or unwilling to hold
officials who were determined to bend or break the rules
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accountable.'” But today, the administration does not

even make a show of following OGE’s guidance in
105

high-profile cases'” and has publicly questioned whether

most federal ethics rules even apply to White House aides,

citing an unpersuasive legal technicality.'*

This is not sustainable. Like any other set of rules, ethics
standards will never be truly effective, especially at the
highest levels, unless they have real teeth. That means
enforcing them consistently and not just in the most
egregious cases.

Currently, enforcement of conflict of interest law and
ethics standards is left primarily to the president and
thousands of other administration officials who have
supervisory authority to reprimand or fire subordinates
who break ethics rules. This decentralized system is prone

17 and can break down entirely in an

to inconsistency
administration that simply does not view compliance with

these rules as a priority.

Where a conflict of interest is serious enough to warrant
criminal or civil penalties, the Department of Justice has
the power to pursue enforcement in federal court
(including on a referral from OGE).'® But the depart-
ment has rarely made such cases a priority. In 2016, for
example, it appears to have secured (according to data
collected by OGE) only seven criminal convictions and
one civil settlement under the federal conflict of interest

statute and laws under OGE’s purview.'”

The existing framework for administering and enforcing
federal ethics rules in the executive branch does not
provide sufficient accountability. A politically sensitive
issue like ethics needs a regulator with some independence
who has the power to formulate broad policy through
regulations and pursue civil enforcement actions in serious
cases that do not rise to the level of criminal misconduct

but still need to be addressed in the interest of deterrence.!''?

OGE already has primary rulemaking authority for ethics
matters in the executive branch. Its expertise is widely
acknowledged. The agency’s director, while not protected
against removal, customarily serves a term of five years,'!!
spanning multiple presidential terms, which helps to
foster independence. There is also a tradition of profes-
sionalism at OGE, evidenced by the appointment of
directors with significant ethics experience and nonparti-
san credentials.''? It therefore makes sense for OGE to
take on this critically important enforcement role.

To ensure proper accountability for ethical standards ar all
levels of the executive branch, Congress should pass
legislation giving OGE a measure of formal independence
from the president akin to that of other independent
regulators. The agency should also have the full range of
civil enforcement tools that are at the disposal of other
watchdog bodies, along with sufficient safeguards to
protect against the politicization of investigations and
bureaucratic overreach. Finally, Congress should take
other steps to ensure more uniform application of ethical
standards across the executive branch.

To insulate rulemaking and civil enforcement processes on
ethics matters from undue political interference, legisla-
tion passed by Congress should:

= Specify that the president cannot remove OGE’s
director during his or her statutory term except for
good cause, such as neglect of duty or misconduct in
office. Such limitations on removal are the most
important way to ensure agency independence. The
process of nominating and confirming new directors
and ongoing congressional oversight can be used to
ensure that the director remains politically accountable
to elected leaders.

* Empower OGE to communicate directly with
Congress. Most agencies must go through the White
House to submit budget requests or otherwise
communicate with Congress, limiting their ability to
pursue goals that do not align with the priorities of the
administration. To ensure a measure of autonomy from
the president, OGE should, like other independent
agencies, be permitted to submit its own budget
estimates, substantive reports, and legislative recom-

mendations without White House approval.''?

To ensure effective enforcement of ethics rules, this
legislation should also:

= Grant OGE power to initiate and conduct investiga-

tions of alleged ethics violations in the executive
branch on referral from another government body or on
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PROPOSAL

Protecting the Justice Department from Political Interference

PRINCIPLE

The White House shouldn't interfere with investigative and
law enforcement decisions made by the Justice Department
and other enforcement agencies for personal, financial, or
partisan purposes. No one is above the law.

PROBLEM 1

President Richard Nixon's tenure shone a light on

the extreme dangers of political interference in law
enforcement. In 1969, Nixon appointed his campaign
manager, John Mitchell, as attorney general. Two
years later, Nixon ordered Mitchell's eventual
successor as attorney general, Richard Kleindienst,
not to pursue an antitrust suit against a company that
had made large political donations to the upcoming
Republican National Convention. And in 1973, Nixon
ordered the firing of Special Prosecutor Archibald Cox
to stop his investigation of the Watergate scandal.

In what is known as the “Saturday Night Massacre,’
Attorney General Elliot Richardson resigned, and
Deputy Attorney General William Ruckelshaus was
fired, after refusing to carry out the order. Solicitor
General and then-Acting Attorney General Robert Bork
carried out the order to fire Cox.

@ RESPONSE

In 1975, President Gerald Ford’'s White House chief
of staff issued the first “limited contacts” policy to
reduce opportunities for actual or perceived political
interference in DOJ matters, creating a precedent
followed by all subsequent administrations. Three
years later, Congress passed the Independent
Counsel Act, which created a way to investigate high-
level executive branch personnel whose prosecution
by the administration might give rise to conflicts

of interest and insulated the independent counsel
from improper firing. Congress also passed the

Civil Service Reform Act of 1978, which codified the
principle that members of the civil service should be
insulated from administrations’ political whims.

PROBLEM 2

Three decades later, the pendulum swung back. In
2006, Attorney General Alberto Gonzales relaxed
DOJ’s “limited contacts” policy, ballooning the
number of officials eligible to communicate with the
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department about specific cases and investigations.
The same year, President George W. Bush took the
unprecedented step of dismissing nine U.S. attorneys
in the middle of his term. Investigations later revealed
evidence that the removals were improper and tied to
decisions made in politically sensitive cases. Those
moves prompted no significant new laws to combat
political interference.

PROBLEM 3

In 2016, Attorney General Loretta Lynch had a brief
private meeting with former president Bill Clinton on
an airport tarmac in the midst of the FBI's ongoing
investigation into Hillary Clinton’s use of a private
email server while serving as secretary of state.
The same year, President Barack Obama stated
that Hillary Clinton's use of the email server never
endangered national security, despite the FBI's
ongoing investigation into the issue.

PROBLEM 4

In 2017 and 2018, President Trump took numerous
steps to undermine American law enforcement.

He issued a stream of public comments seeking to
influence the special counsel’s investigation into
Russian election interference and suggested the
investigation played a role in his decision to fire the
FBI director. He urged the Justice Department to
investigate his political opponents and lamented his
attorney general’s perceived lack of personal loyalty.
And he demanded that DOJ take action against two
companies whose owners also control major media
outlets whose reporting President Trump frequently
criticizes. “I have the absolute right to do what | want
to do with the Justice Department,” he declared.

TASK FORCE PROPOSED RESPONSE

Congress should require that the White House
publish policies on who can participate in
discussions with DOJ or other federal agencies
with enforcement authority about specific civil or
criminal enforcement matters and that it maintain
a log of covered White House contacts. In addition,
Congress should empower agency inspectors
general to investigate improper interference in law
enforcement matters.



its own initiative. To prevent abuse in this politically
sensitive area, the agency’s investigative power should be
constrained through best practices used at other
independent watchdog bodies. Among other things, the
legislation should require the director to sign off on all
subpoenas to compel testimony or the production of
documents; require agency staff to keep pending
investigations strictly confidential (with criminal
penalties for violators); and specify that all decisions to
investigate must be supported by a written determina-
tion approved by the director that there are reasonable
grounds to believe a violation may have occurred.'

Grant the OGE director power to bring civil
enforcement actions in federal court and seek other
corrective action where the director has determined in
writing that there is probable cause to believe a
violation occurred. Almost all independent watchdog
agencies have authority to either impose penalties and
other sanctions or seek them in court. For an agency to
assess major fines or hand out other punishment itself
requires the creation of elaborate internal procedures to
protect the due process rights of alleged wrongdoers.'”
It makes more sense for an agency of OGEs size to
instead bring enforcement actions for civil or injunc-
tive relief in federal court. Cases where the only
sanction sought is a personnel action like dismissal
could be brought to the Merit Systems Protection
Board, the body that adjudicates employment issues
for federal workers.

Create an OGE Enforcement Division. Enforcing
rules is very different from writing them or providing
informal guidance. These functions should not be
entrusted to the same staffers. The best approach would
be for OGE, like other watchdog agencies, to have a
separate enforcement division staffed by lawyers and
professional investigators with civil service protection.
Given the sensitivity of their role, employees of the new
Enforcement Division (and potentially all OGE staff)
should be barred under civil service rules from partici-
pating in partisan politics.''® While enforcement staff
would do the day-to-day work of investigating alleged
violations and pursuing sanctions, major decisions —
including whether to launch an investigation or bring an
enforcement action once the investigation is done —
would require the director’s approval.

Establish minimum qualifications for the OGE
director, in light of these expanded responsibilities,
such as experience in ethics, compliance, law enforce-
ment, or related fields; management experience; and
reputation for integrity. This would help guard against
abuse and ensure that future directors would meet the

standards that have previously been met in practice.
Detailed qualifications are not necessary because the
director is subject to confirmation by the Senate,
providing an additional check.

Direct OGE and DOJ to establish a process for
confidential referrals of potential criminal viola-
tions. As noted, OGE can refer potential criminal
matters to the Department of Justice for investigation
and potential prosecution, but the process is informal
and possibly subject to leaks. DOJ has no obligation to
respond. Congress should require that referrals be kept
confidential and that DOJ respond to referrals within
120 days to allow OGE to determine whether to take
other action on its own.

Finally, to ensure more uniform application of ethical
standards across the executive branch, legislation passed

by Congress should:

= Give OGE authority to review and raise objections

to individual conflict of interest exemptions.
Currently, federal law gives officials the power to
exempt their subordinates from conflict of interest law
in specific cases where they determine that the
potential violation is not sufficiently important to
justify recusal or other action.''” OGE not only should
be notified of these waivers (as is already the practice)''®
but also should have the ability to formally object
within a reasonable period of time. The official who
granted the waiver should, in turn, be obligated to
respond to OGE’s concerns in writing, and the waiver,
along with OGE’s objections and the official response,
should be made public.

Confirm that White House staff must follow federal
ethics rules. White House staff are subject to the
prohibition on conflicts of interest and most federal
ethics laws, and they have also long followed the
guidance OGE promulgated via regulation. As noted,
however, administration officials recently questioned
whether OGE rules actually bind them, based on a
legal technicality.'” Congress should amend the law to
remove this ambiguity and make clear that OGE has
authority to promulgate rules for all executive branch
officers, including White House staff.

The proposals here are modeled on other successful
independent agencies. Many have been advanced for years
by nonpartisan reform groups.'?® They represent a
balanced framework that will give ethics rules real teeth
while also protecting alleged violators who may not have
committed any wrongdoing. Congress should revamp our
ethics enforcement system along these lines.
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The Rule of Law and Evenhanded Administration of Justice

The Founders established “a government of laws and not
of men.”"?! As Thomas Jefferson wrote, “[t]he most
sacred of the duties of government [is] to do equal and
impartial justice to all its citizens.”'?? But the rule of law
does not enforce itself. Those in power will always be
tempted to favor friends and allies over adversaries. That
is why, over the course of American history, we have
built up a robust set of laws, practices, and norms to
promote the evenhanded application of the law, without
bias or political favor.

Conflict of interest law bars officials from involvement in
law enforcement matters where they have an actual or per-
ceived bias. Detailed professional responsibility rules
guide most career law enforcement officials and, when
followed, ensure different cases and investigations proceed
according to similar standards and guidelines. Mecha-
nisms within agencies — internal review processes,
inspectors general, and auditors — seek to enforce
standards and hold officials accountable.

Informal policies matter even more. Every administra-
tion since that of President Ford has limited which
officials in the White House may communicate with
Department of Justice personnel about active investiga-
tions or cases and how they may do so.'”® Another norm
discourages senior political officials from making
premature declarations about the guilt or innocence of a
defendant or the outcome of a trial before it is com-
plete.”? And yet another discourages law enforcement
from issuing indictments or taking other public steps
that could affect an election in the period directly before
the vote.'” No law requires these policies, but they
reduce the risk that politics distorts vital law enforce-
ment processes.

It wasn’t always this way. When American government
was far less formal, it was assumed that the attorney
general would be a close legal adviser to the president.
Theodore Roosevelt saw no problem in minutely
directing antitrust prosecutions.'?® Robert E Kennedy
was his brother’s chief political adviser and was prepar-
ing to resign as attorney general to serve as campaign
manager in November 1963.'” When Richard Nixon
appointed his campaign manager, John Mitchell, as

attorney general in 1969, few eyebrows were raised.'?®

That all changed nearly five decades ago, when Watergate
showed the costs of politicized justice — and spurred a
national reckoning with the abuse and politicization of
law enforcement.
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From the outset, White House lawyers carefully moni-
tored and molded the federal investigation of the break-in
at the Democratic National Committee headquarters.
Then, in the “Saturday Night Massacre,” Nixon famously
ordered his subordinates to fire the special prosecutor.
(His attorney general quit and his deputy attorney general
was fired rather than carry out this improper order.’’) In
other abuses, Nixon interfered with an antitrust enforce-
ment action on behalf of a large political donor, IT&T,"°
and his White House counsel provided an “enemies list”
to the IRS commissioner, asking that hundreds of people
be targeted for investigation during the 1972 election (a
request that the IRS did not follow)."!

In the years afterward, Americans learned that the
politicization of law enforcement had extended well
beyond the Nixon administration. The 1976 Church
Committee report documented decades of FBI abuses,
especially under the Kennedy and Lyndon Johnson
administrations, including the bureau’s blackmailing of
high officials.'®* Presidents were revealed to have wielded
the FBI for political purposes, as when President Johnson
had it spy on civil rights protestors at the 1964 Democrat-
ic convention.'?

Nixon’s two immediate successors, Presidents Gerald Ford
and Jimmy Carter, made rebuilding public confidence in
the Department of Justice and other law enforcement
institutions a central goal of their administrations.* The
White House, Justice Department, and others adopted
formal and informal practices that aimed to ensure
arm’s-length dealings — in public and private — between
senior political officials and career law enforcement
personnel. At the same time, the FBI was reined in by
having its director report to the attorney general as well as
directly to the White House.'?> The CIA, too, was
required to operate under the Foreign Intelligence
Surveillance Act.' To fill the gap, the White House
counsel’s office grew in stature and size.'?’

These new rules had an important practical impact. But
even more significant, they helped create a new set of
expectations — mostly unspoken but nonetheless
powerful — that largely constrained political interference
in law enforcement.

This system served the country well. It is now under
direct attack.

We are still early in the current administration, but
already President Trump has taken numerous steps to



undermine American law enforcement. He has issued a
steady stream of public comments seeking to influence the
special counsel’s investigation into Russian election
interference.'®® He has urged the Justice Department to
investigate his political opponents.’®® He has fired or
prompted the resignations of top FBI officials and has
lamented his attorney general’s perceived lack of personal
loyalty.'* He has demanded that DOJ take action against
two companies, Amazon and Time Warner, whose owners
also control major media outlets whose reporting fre-
quently angers him."! (See, e.g., DOJ’s lawsuit to block
Time Warner’s merger with AT&T, widely condemned as
being at odds with decades of antitrust practice,'® which
was rejected in federal court.)' He has threatened to tax
Harley Davidson “like never before” after the company
announced the trade war is forcing some of its operations
overseas and has targeted other companies for retribution
in response to personal or policy slights.* “I have the
absolute right to do what I want to do with the Justice
Department,” he has said.'®

Other recent administrations also have at times let
political considerations influence law enforcement.
During President George W. Bush’s tenure, the Justice
Department inspector general found evidence that nine
U.S. attorneys (including Capt. David Iglesias, a member
of this Task Force) were removed for their prosecutorial
decisions in politically sensitive cases rather than for
“underperformance,” as DOJ had claimed in congressio-
nal testimony at first, and that officials used political
affiliation as a factor in hiring, which is prohibited.' The
scandal resulted in the resignations of senior officials
including Attorney General Alberto Gonzales.'"

During the Obama administration, Attorney General
Loretta Lynch was widely criticized for an airport tarmac
encounter with former President Bill Clinton, which came
while the FBI was investigating the use of a private email
server by Hillary Clinton while she was secretary of state.'*
The episode, combined with President Obama’s premature
statement that Secretary Clinton’s actions never endan-
gered national security, raised fears that the administration
was inappropriately seeking to influence the probe.'”

8

These departures from long-accepted practices have real
and lasting consequences. They distort decision-making.
They shield wrongdoing by high officials. They risk
converting the fearsome power of the prosecutorial
machine into a political weapon. They undermine the
fundamental notion that the law applies to everyone
equally. They corrode public trust. And ultimately, they
cast doubt on a crucial premise of any healthy democra-
cy: that the law not be used to favor or punish anyone
based on politics.

In the past, the half-century-old system of de facto
independence for much of law enforcement and respect
for the role of independent courts was a norm largely

— though not always — honored by those in power. But
that norm has eroded, with the result that few explicit
rules now constrain executive behavior. It is time to put in
place more explicit and enforceable restrictions to ensure a
return to the proper balance.

Safeguard Against Inappropriate
Interference in Law Enfgrcement for
Political or Personal Aims

First, we need to strengthen the guardrails preventing
improper political interference in law enforcement by the
White House. There is no question that it is appropriate for
the president and his staff to set priorities for law enforce-
ment and to weigh in on key decisions. At the same time, it
is entirely inappropriate for them — as it is for all govern-
ment officials — to interfere in specific law enforcement
matters for personal, financial, or partisan political gain.

To prevent abuse, most public officials involved in law
enforcement are subject to a range of checks on their pow-
ers — from detailed procedures that constrain their
actions, to formal supervisory systems that can discipline
them, to inspectors general who can investigate them, to
designated congressional committees that provide regular
oversight of them." The same is not true for the presi-
dent and other White House officials. The White House
is mainly checked by political processes. But those
processes do not work unless the public and political
actors know what is going on.

Our proposals do not seek to impose restrictions on the
White House. They simply seek to reinforce longstanding
practices designed to prevent abuse in the executive
branch by enhancing transparency of political contacts
with law enforcement and allowing for more meaningful
oversight of potential problems.

PROPOSAL 7

Congress should pass legislation
requiring the executive Eranch to
articulate clear standards for and report
on how the White House interacts with
law enforcement.

To prevent both intentional and inadvertent political
interference with law enforcement, the White House,
Justice Department, and other law enforcement agencies
have for decades voluntarily limited contact between senior
political officials and career law enforcement personnel.
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These curbs on White House contacts are not required by
law. They are found only in written policies, voluntarily
adopted by each administration, limiting who from the
White House and who from the Department of Justice
and other enforcement agencies can discuss ongoing
investigations and cases. Typically, these policies restrict
conversations to high-level officials on both sides, with
the White House counsel’s office playing a central role in
managing and monitoring White House contacts.”! They
also include special protocols for cases affecting national
security'>?
ing an administration policy.'

or where the Department of Justice is defend-

These policies recognize that political actors are, at least in
part, motivated by political concerns that should not
affect the application of the law and that law enforcement
personnel are better situated to make decisions about
specific cases or investigations. They guard against overt
direction from the White House, or the use of investiga-
tive agencies to punish political foes. They also protect
against the inadvertent pressure or bias that may result
from a call from a White House official about a specific
matter. Even a question about a case can lead an official to
presume an interest in its outcome; the official then may
try to ensure the desired outcome. As former Attorney
General Benjamin Civiletti put it, presidents and other
top officials “unintentionally can exert pressure by the

very nature of their positions.”'*

At the same time, the policies recognize that the president
has a unique and personal role in executive branch policy
determinations, including in how our laws are enforced.
For example, presidents have, appropriately, told antitrust
enforcers to step up enforcement without directing the
prosecution of a specific firm."> By contrast, White
House influence in individual cases risks creating the
perception — and potentially the reality — that law

enforcement is being used as a political or personal tool."

Every administration since Ford has established such
“limited contacts” policies between the White House and
the Justice Department.’” Although less consistent, there
have also been similar policies covering other agencies
with law enforcement responsibilities, such as the
Internal Revenue Service and the Department of Labor.'®
Despite their importance, these policies have received
scant public notice. Often, they have not been released
until well after the end of a presidency. The Obama
administration’s most recent internal White House policy
still has not been released.

Unfortunately, it has become increasingly clear that these
voluntary policies, without formal legal requirements or
enforcement mechanisms, cannot prevent political
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interference in law enforcement activities. For example,
President George W. Bush’s administration dramatically
relaxed its own limited contacts policies, ballooning the
number of political officials eligible to have contact with
law enforcement personnel to more than 800." After the
U.S. attorneys’ scandal, Attorney General Michael
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Mukasey reinvigorated the policy.

The current administration, too, has adopted a limited
contacts policy.'®
always been followed. For example, the president’s

then-Chief of Staff Reince Priebus reportedly asked a top
FBI official to publicly disclose alleged facts pertaining to

! But reports suggest the policy has not

the bureau’s investigation of Russian interference in the
2016 election in order to refute a news report that senior
members of the Trump campaign had frequent contacts

with Russian agents.'®

Trump himself, on several occasions, directly contacted
the U.S. attorney in the Southern District of New York,
who had jurisdiction over a number of matters involving
the president’s private and financial interests, ostensibly to
develop a personal relationship, before ultimately firing
him.'® (That former U.S. attorney is the co-chair of this
Task Force.) Trump also drew criticism for taking the
unusual step of personally interviewing candidates for the
164 While there is no evidence
that the president made inappropriate requests in these

U.S. attorney’s successor.

conversations, they make clear that it is possible for a
president to put inappropriate pressure on prosecutors.

When longstanding norms governing contacts between
the White House and law enforcement officials are
violated, even for reasons that are not inappropriate, it
creates a troubling precedent for future administrations
and opens the door to inappropriate breaches.

While Congress should not itself regulate how the
executive branch deals with law enforcement, it can take
steps to increase transparency and bolster accountability,
thereby deterring misconduct. Specifically, Congress
should pass legislation to:

= Require the White House, the Department of Justice,
and other law enforcement agencies to issue and
publish a White House contacts policy. The legislation
should require each administration to identify specific
officials, in both the White House and the relevant
enforcement agencies, who are authorized to communi-
cate about individual law enforcement matters. This will
send a strong message that Congress believes limitations
on White House influence are critical to impartial law
enforcement. The public disclosure requirement will
enable the public to assess whether the policies are



adequate to ensure that law enforcement is not subject
to undue political influence.'® Disclosure also makes it
possible for Congress to use hearings and other oversight
powers to address any deficiencies.'®

Require law enforcement agencies to maintain a log
of contacts with the White House pertaining to
specific civil or criminal enforcement matters under-

PROPOSAL

taken by the Justice Department or other federal
agencies with enforcement authority. The log should
be limited to communications about individual cases
or investigations, including communications about the
litigants, subjects, targets, and witnesses, spelling out
the people involved in the communication and the
matter discussed.'”” It should not include routine (and
necessary) contacts where the White House seeks legal

Safeguarding the Pardon Process

PRINCIPLE

Presidents should follow established procedures when
using the pardon power and should use it to right clear
miscarriages of justice, not to reward political allies.

PROBLEM 1

In 1981, President Ronald Reagan pardoned two

FBI officials who had authorized illegal surveil-
lance of the homes of friends of the militant radical
organization the Weather Underground. No pardon
applications were submitted prior to issuance of
the pardons, and the pardons did not go through the
pardon attorney’s office.

PROBLEM 2

In 1992, President George H.W. Bush pardoned six
former government officials, including former Defense
Secretary Caspar W. Weinberger, who were prosecuted
in the Iran-Contra affair. The pardon request was sent
directly to the White House, rather than to the pardon
attorney'’s office.

PROBLEM 3

In 2001, President Bill Clinton issued pardons on his last
day in office to a fugitive investor whose ex-wife made

substantial donations to the Clinton Presidential Library
and to Hillary Clinton’s Senate campaign, as well as to a

Florida businessman who had retained Hillary Clinton's
brother to advocate for his clemency application.

PROBLEM 4

President George W. Bush commuted the prison
sentence of Lewis “Scooter” Libby, a former top aide
in the Bush White House. Libby had been convicted of
lying to federal investigators probing the leak of the
name of a CIA operative.

PROBLEM 5

In 2017, President Donald Trump pardoned Joe Arpaio,
a former Arizona sheriff and Trump supporter who had
been convicted for disobeying a federal judge’s order
to stop racial profiling in detaining suspected undoc-
umented immigrants. The next year, Trump pardoned
Dinesh D'Souza, a conservative pundit who had been
convicted of violating campaign finance laws by using
a straw donor to contribute to a Republican Senate
campaign. Not long afterward, Trump became the
first president to publicly declare an absolute right to
pardon himself.

TASK FORCE PROPOSED RESPONSE

Congress should require written justifications for
pardons involving close associates and should pass a
resolution expressly disapproving of self-pardons.
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advice from the agency or is participating in legal
policy issues; contacts relating to a matter in which the
United States or one of its subdivisions is a defendant
or a matter concerning national security; and other
ordinary contacts that do not concern specific cases or
investigations.'®®

= Require relevant agencies to submit reports based
on the above logs to relevant House and Senate
committees, the Department of Justice’s Inspector
General, and covered agencies’ inspectors general.
Those reports should omit information that could
jeopardize confidential witnesses, undercover
operations, or the rights of those under scrutiny.
Congress and inspectors general could pose follow-up
questions about the propriety of particular White
House contacts.

These measures, by allowing for oversight of improper
communications, will help deter inappropriate White
House conduct. If someone knows there will be a record
of their contact, they will likely take care to ensure it is
appropriate. White House staffers are already accustomed
to making similar judgments because White House emails
that would otherwise remain confidential risk being
publicly released under the Freedom of Information Act'®
if they are sent to agencies.

Based on our experience serving in government, we do
not believe a logging and reporting requirement would be
overly burdensome. In fact, we expect that reportable
White House contacts about a specific pending case or
investigation outside of the interagency coordination
process would be rare. The White House and Department
of Justice already maintain records of similar types of
information; indeed, the Department of Justice electroni-
cally tracks all of its communications, including with

outside parties.'”

Nor are these measures likely to raise legitimate constitu-
tional concerns. Congtess currently regulates White
House contacts with the Internal Revenue Service,
preventing officials, including the president, from
requesting that IRS employees start or stop an audit.'”" It
would be on strong constitutional footing to also require
the White House and executive branch enforcement
agencies to adopt and publish policies to regulate White
House-agency contacts, codifying longstanding practice.'”?
Congtess has passed other laws that require executive
branch documents and records of activities to be retained
and disclosed in order to further Congress’ oversight
functions and the publics interest in transparency and
accountability.'”? For instance, most White House
documents are publicly released after an administration
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has concluded, pursuant to the Presidential Records Act.'”*

The president does not have an absolute right to protect
personal or White House contacts from disclosure.'”

PROPOSAL 8

Congress should empower agency
inspectors general to investigate improper
interference in law enforcement matters.

Congress should establish a clear mechanism within the
executive branch for investigating instances of inappropri-
ate interference with law enforcement for political or
personal ends.

We recommend that Congress utilize an oversight
mechanism that already exists: agency inspectors general.

In 1978, Congress established inspectors general as
independent, nonpartisan watchdogs housed within the
executive branch.'” Their traditional areas of authority
relate to financial integrity, with a mandate to eradicate
fraud, waste, and abuse.'”” They are empowered to
conduct investigations and issue reports relating to the
administration of their agencies’ programs and opera-
tions, and they have a staff of investigators.'”® Some
inspectors general are nominated by the president and
confirmed by the Senate “without regard to political
affiliation and solely on the basis of integrity and
demonstrated ability in accounting, auditing, financial
analysis, law, management analysis, public administra-
tion, or investigations,””” while others are appointed by
agency heads.'®® All inspectors general report to and
submit operating budget requests to agency heads.'®!
Inspectors general are subject to removal by the presi-
dent, with the president required to communicate in
writing the reasons for the removal to both houses of
Congress within 30 days of that action.'s

Congress should expand the jurisdiction of agency
inspectors general to expressly include investigations into
improper interference in law enforcement functions.
Inspectors general arguably already have that authority
under existing law, which empowers them to investigate
“abuse” and violations of agency policies.'®? But a clear
mandate, subject to clear standards, is needed for such an
important and sensitive function.

Under this proposal the inspectors general would investi-
gate whether improper White House contacts influenced a
specific law enforcement matter at their agency; it would
not install an inspector general in the White House or
empower an inspector general to go on open-ended, and
potentially partisan, witch hunts. Inspector general
investigations are also constrained by DOJ guidelines,'®



professional standards published by the Council of
Inspectors General for Integrity and Efficiency,'® and other
controls in the Inspector General Act.'*® Congress should
also direct the attorney general to issue guidelines outlining
the standards and procedures by which inspectors general
are to investigate improper interference.

This proposal also has the benefit of efficiency. It does not
reinvent the wheel. Inspectors general are already familiar
with the roles and missions of their own agencies. They
already have investigators. They know their way around
the building. Therefore, we can add this important feature
of democratic accountability without creating — and
paying for — a whole new bureaucracy.'®’

Ensure No One Is Above the Law

Political leaders and their powerful allies present a special
challenge to impartial enforcement of the law. When
those in charge of law enforcement are the subject of law
enforcement, there is a risk of abuse. Abuse sends a
message that there are two sets of rules: a lenient one for
the politically well-connected and a far more unforgiving
one for everyone else. That is why our system has built-in
safeguards to ensure that no one is above the law, from
recusal rules to special prosecutor laws. But when the
president is involved, the system has two vulnerabilities
that merit attention: the possibility of abuse of the pardon
power and the possibility of political interference into
investigations of the president, senior political aides, and
close personal associates. The following recommendations
would help protect against such abuse.

PROPOSAL 9

Con%ress should require written
justifications from the president for
pardons involving close associates.

The Constitution endows the president with the “power
to grant reprieves and pardons for offences against the
United States, except in cases of impeachment.”*®® This
power allows a president to ensure that “inflexible
adherence” to the law does not itself become a source of
injustice.'® Presidents have also used pardons to heal
national wounds, as George Washington did with the first
pardons granted to Whiskey Rebellion participants
convicted of treason and as Gerald Ford and Jimmy
Carter did by issuing amnesties to draft law violators from
the Vietnam era.'”

By giving the president exclusive authority to exercise
the pardon power, the Founders believed it would
“naturally inspire scrupulousness and caution.”””! To
ensure such “scrupulousness and caution,” and to

prevent abuse, for over a century, presidents have
voluntarily adhered to an established process for
considering prospective pardons, overseen by the
Department of Justice’s Office of the Pardon Attorney.
Under this process, the pardon attorney reviews pardon
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applications and makes written recommendations to the
president based on published pardon guidelines."® The
guidelines reflect the values of mercy and justice, and
require consideration of factors including the applicant’s
post-conviction conduct, the extent to which the
applicant accepted responsibility for their crime, how
long ago the crime took place, and the seriousness of the
offense.’* Although the president remains free to ignore
the pardon attorney’s recommendations, this process
ensures that all pardon applications are assessed in the
same way without regard for the president’s personal or
partisan political interests.

Controversy has arisen primarily when presidents have
deviated from this standard process.'*> There are, unfortu-
nately, several recent examples of such controversial
pardons. Some pardons were criticized as inappropriate
favors to donors or benefactors, like President Clinton’s
pardon of financier Marc Rich'* or President George W.
Bush’s pardon of real estate developer Isaac Toussie.”” In
fact, President Bush immediately rescinded the pardon
following press reports that Toussie’s father had donated
tens of thousands of dollars to Republicans.!”® Other
pardons were criticized as favors for former colleagues,
like President George W. Bush’s commutation of the
prison sentence of Scooter Libby (former chief of staff to
his vice president, Dick Cheney),'” or President George
H.W. Bush’s pardon of former officials involved in the
Iran-Contra affair.?*°

Reports that President Trump has considered pardons for
two former members of his campaign, Michael Flynn and
Paul Manafort, have also drawn criticism, not only
because these are his former associates.”! Flynn and
Manafort are potential witnesses in an investigation that
may implicate the president, and the floating of pardons is
seen by some as an attempt to lure positive testimony,

thereby obstructing justice.*

While it is certainly an abuse of the pardon power to use
it to advance one’s self-interest, that does not mean that
Congress can or should try to limit the president’s power
to make pardon determinations. Nor do we think it wise
for Congtess to try to restore longstanding safeguards by
requiring the president to consult with the pardon
attorney before making pardons. Instead, we propose a
much more limited measure designed to increase transpar-
ency around the exercise of the pardon power in cases
raising legitimate questions.

PROPOSALS FOR REFORM | 21



PROPOSAL

Limiting Conflicts of Interest

PRINCIPLE

Presidents and their spouses should limit their direct
holdings to assets that pose no risk of a conflict of
interest and should use a blind trust for all other
investments — as they've all done since the 1970s. In
addition, top executive branch officials should refrain
from conduct that could create even the appearance of
self-interested decision-making.

PROBLEM 1

In 2009, while serving as Secretary of State, Hillary
Clinton had dealings with donors to the Clinton
Foundation, which was run by President Bill
Clinton and Chelsea Clinton at the time.

PROBLEM 2

In 2017, Trump maintained ownership and control
of his international business, becoming the first
president since Nixon not to comply voluntarily
with conflict of interest rules. In addition, the
family business of Jared Kushner, Trump’s son-in-
law and senior adviser, pursued relationships with
foreign governments and with foreign companies
that have business before the U.S. government.
And EPA Administrator Scott Pruitt rented a luxury
apartment at below-market rates from the wife of
an energy lobbyist with business before the EPA,
among other ethical lapses.

@ TASK FORCE PROPOSED RESPONSE
Congress should pass a law to enforce the
Constitution's Emoluments Clauses. And it
should extend safeguards against conflicts of
interest to the president and vice president, with
exemptions that recognize the president’s unique
role. Congress also should revamp the Office of
Government Ethics so it's better able to craft and
enforce common-sense ethical standards for the
executive branch.
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Specifically, Congress should pass legislation requiring the
president, in a small subset of cases, to explain his or her
decision for pardons or grants of clemency in a written
report to the House and Senate Judiciary Committees. To
minimize any burden on the president, the reporting
requirement should apply only in cases where the individu-
al seeking a pardon has a close personal, professional, or
financial relationship to the president — a family member,
business partner, current or former employee or profession-
al colleague, or political contributor — or to the president’s
spouse, close family member, or business associate. In
courts, similar relationships typically warrant recusal by a
judge.? The report should address whether and how the
president considered the factors historically used by the

pardon attorney in evaluating requests.*"*

This legislation would provide the public with some
confidence that the pardon power is being used to further
justice, rather than to favor presidential allies or to reduce
the president’s own criminal liability. At the same time, it
would create an avenue for political accountability

for abuse of an otherwise unchecked authority. And it
would provide Congress with an opportunity to respond
to abuse if the president flouts the reporting requirement.

There is ample support and precedent for greater trans-
parency in the pardon process.””® From 1885 to 1932,
presidents submitted detailed reports to Congress about
pardons and clemencies they had granted, which includ-
ed, in many (if not most) instances, some explanation for
the grants. These reports even noted if there were
disagreements between the president and the pardon
attorney or the attorney general and whether the applica-
»206 EVCn
without a mandatory reporting requirement, some recent
presidents have felt compelled to explain their use of the
pardon power.?”” Reporting requirements are also in place

tions did not go through “normal channels.

in at least 14 states, which require governors to provide
reasons for each use of their pardon authority.?”® There are
currently at least three bills pending in Congress that aim
to increase the transparency and prevent abuse of the
pardon power.*”

We do not believe that this limited reporting requirement
would unduly burden the executive branch. There have
been on average only 193 acts of clemency a year going
back to 1900.#"° Only a minute number of these would
be subject to the reporting requirement. Indeed, at least
one former U.S. pardon attorney has called for a return
to the pre-1933 policy of reporting to Congress on a//
grants of clemency,?'! though we do not believe we need
to go that far. In short, the risk of added burden is far
outweighed by the accountability that further transparen-
cy would bring.



Finally, analogizing from other reporting requirements
Congtess has imposed on the president, such as reporting
to Congress the reasons for removing inspectors general
(in the Inspector General Act)?'? or making White House
documents available to Congress (in the Presidential
Records Act),?*? we believe that such a reporting require-
ment is within Congress’s constitutional authority.*!
Requiring a president to state the reasons for granting
pardons in limited instances does not control or limit the
president’s ability to grant a pardon.?"> And it helps
Congtess enforce other constitutional provisions and

better exercise its powers.*'¢

PROPOSAL 10

Congress should pass a resolution
expressly and categorically condemning
self-pardons.

In recent months, the president has raised the possibility
of using the pardon power to absolve himself of criminal
liability — an idea that has gone from politically unthink-
able to a presidentially asserted “absolute right.”*” For a
country born in revolt against a king, it is hard to imagine
an act more damaging to the principle that no one is
above the law than a self-pardon by the president.

No president has ever pardoned himself, but two have
now considered it. In 1974, President Nixon explored the
possibility of a “self-pardon” before resigning, prompting
the Department of Justice’s Office of Legal Counsel
(OLQ) to opine that the president cannot pardon himself,
based on the “fundamental rule that no one may be a
judge in his own case.”?*

Rather than waiting to criticize such an act after the fact,
Congtess should try to prevent this offense to the rule of
law by passing a resolution making clear it opposes
so-called “self-pardons” and believes they are an unconsti-
tutional exercise of the pardon power. The resolution
should also make clear that Congress will initiate im-
peachment proceedings if the president uses the pardon
power to try to pardon himself and could express concern
about, and potential responses to, other abuses of the
pardon power that suggest public corruption or lack of
regard for rule of law and separation of powers principles.?"?

There is precedent for this kind of congressional resolu-
tion.”? At least 33 “sense of ” Congress resolutions have
been introduced in Congress to disapprove, censure, or
condemn a president’s actions, with a 1912 resolution
condemning President Taft being the latest that was
adopted.”?! Some members of Congress have recently
argued for a more significant response — like amending
the Constitution to expressly limit the president’s pardon

power??? — with three bills pending in the current
Congress aiming to do s0.?? In fact, Rep. Karen Bass
(D-Calif.) proposed a similar resolution in 2017 disap-
proving of a self-pardon or a pardon for any member of
the president’s family, but the resolution has not attracted
bipartisan support.*

A strong bipartisan resolution would send an important
message that Congress will hold the president accountable
for any attempt at self-pardon.

PROPOSAL 11

Congress should pass legislation to
protect special counsels%rom improper
removal.

There is also risk of abuse when a law enforcement
investigation implicates high level government officials
— especially the president. At minimum, investigators
must be secure in the knowledge that their pursuit of
justice will not result in their termination. And the
American public must be confident that even our
highest-ranking officials are subject to the rule of law.

For at least the last several decades, the American public
and Congress have consistently supported efforts to
insulate prosecutorial decisions from improper partisan
or personal considerations. For instance, in the immedi-
ate aftermath of the Watergate special prosecutor’s firing
during the Saturday Night Massacre,”” public opinion
shifted in support of impeaching President Richard
Nixon,?*®

ment resolutions,

members of Congress introduced impeach-
227 and a federal district court judge
ruled that the firing of the special prosecutor was
unlawful.??® A few years later, Congress enacted the
now-expired Independent Counsel Law, along with the
Civil Service Reform Act of 1978, which codified the
principle that federal employees (specifically, members
of the civil service) should be insulated from administra-
tions’ political whims.?

In 1999, after Congress declined to renew the indepen-
dent counsel statute, the Department of Justice adopted
regulations laying out a process for appointing a special
counsel to pursue investigations of White House officials
or other senior political appointees.”® The special counsel
is appointed by the attorney general and may only be
removed for “misconduct, dereliction of duty, incapacity,
conflict of interest, or for good cause.”?' These provisions
are meant to protect the special counsel from actual or
perceived threats that could otherwise influence or
impede his or her investigation, while providing a
mechanism to hold the special counsel accountable in the
event of misconduct.
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To be sure, tenure protections have not kept presidents
from bristling at investigations by independent or special
counsels. President Clinton, for example, famously
sparred with Independent Counsel Kenneth Starr during
his investigation.?”? Nevertheless, recent statements and
actions by President Trump suggest a far more serious
threat to Special Counsel Robert Mueller’s investigation,
reinforcing the importance of the department’s protec-
tions against removal, while simultaneously demonstrat-
ing why Congress should pass a law to protect the
special counsel from removal without cause, rather than
relying on executive branch regulations that can be
amended or rescinded.

To give a partial review: After President Trump fired FBI
Director James Comey;, at least in part because of “this
Russia thing,”** Deputy Attorney General Rod Rosen-
stein appointed Special Counsel Robert Mueller to
continue the investigation. Since then, President Trump
has repeatedly accused Mueller and his team of having
“conflicts of interest” and has regularly referred to the
investigation as a “witch hunt.”?** He reportedly ordered
Mueller’s firing in June of 2017 but walked back the
order after White House Counsel Donald F. McGahn
threatened to resign.””> He has also made statements that
appear intended to limit the scope of the investigation,
stating that if the investigation veers into a review of his
personal finances that would cross a “red line.”**¢ Presi-
dent Trump has also publicly berated those he holds
responsible for appointing the special counsel, including
threatening to fire Attorney General Jeff Sessions
because of Sessions’s decision to follow Department of
Justice rules and recuse himself from the investigation®’
and publicly attacking Rosenstein over the Mueller

appointment.”®

Notably, of course, the president has not yet removed
the special counsel. The critical Department of Justice
regulations forbid him from doing so, but they are
hardly a guarantee that he will not eventually do so.
Because the current protections are merely regulations
created by the Department of Justice rather than law, the
executive branch can repeal or modify them without
involving Congress.?*

President Trump’s aggressive actions and statements
against the Russia investigation, as well as Special
Counsel Mueller and his team, have left many to fear
that his administration will eventually repeal or modify
the current DOJ regulations,*®
facing a special counsel he or she deems hostile may be

or that a future president

emboldened to do so. It is increasingly clear that special
counsel protections need to be enshrined in a statute.
For these reasons:
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= Congress should pass legislation to shield special
counsel investigations from improper political
interference. The legislation should require that the
special counsel may only be removed for cause, and it
should establish judicial review of any for-cause
determination.

The Task Force recommends supporting the bipartisan
Special Counsel Independence and Integrity Act (S.
2644),*"" introduced by Sens. Lindsay Graham (R-S.C.),
Thom Tillis (R-N.C.), Chris Coons (D-Del.), and Cory
Booker (D-N.J.) amid concerns that Special Counsel
Mueller would be fired. The bill, which was voted
favorably out of the Senate Judiciary Committee,*” would
only allow the special counsel to be removed for cause, and
it limits the removal power to the attorney general or the

PROPOSAL

Making Tax Returns Public

PRINCIPLE

Presidents should release their tax returns — as every
president since Nixon has done (Ford released a
detailed summary of them) — to ensure that they can be
fully vetted by the public and the media.

PROBLEM

In 2017, Trump became the first president not to
release his tax returns since Lyndon Johnson.

TASK FORCE PROPOSED RESPONSE
Congress should require the president and

vice president, and candidates for those offices,
to publicly release their personal and business
tax returns.



most senior Senate-confirmed Department of Justice
official who is not recused from the matter. The bill also
allows the special counsel to challenge his or her removal
in court, requiring that any such challenge be considered
on an expedited basis and that any appeals be directed to
the Supreme Court, and provides for the preservation of
the special counsel’s materials in the event of dismissal.
This legislation would not prevent a future president from
publicly railing against or even threatening those involved
in a special counsel investigation, but it would provide
greater assurance that the president cannot unilaterally end
an investigation.

Legislation to protect the special counsel from improper
removal is within Congress’s constitutional authority, as
evidenced by similar exercises of its authority in the past
that have been found to be constitutional.*** Congress
previously established an independent counsel with
jurisdiction to investigate criminal misconduct by
high-level executive branch personnel whose prosecution
by the administration might give rise to conflicts of
interest.”* Congress insulated the independent counsel
from improper removal by superiors.?*® Congress has also
enacted legislation protecting numerous other federal

officers from arbitrary removal.?*
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Appendix: Ethics and Disclosure Requirements

Cabinet
members and
President other senior
EN| executive Members of Candidates for
[ERGIRHHEINEGVE Ml Vice President branch officials Congress Federal judges federal office
Make annual financial Yes Yes (including Yes Yes Yes
disclosures* using OGE nominees)
Form 2787
Follow federal conflict No Yes No No No
of interest law and
regulations, and related
rules?
Abide by the insider Reporting Reporting Yes No No
trading rules and requirements requirements
transaction reporting only only
requirements of the
STOCK Act?**
Follow other rules to No Some, Yes Yes No
prevent conflicts of depending on (House and (Code of
interest? the agency Senate ethics Judicial
rules) Conduct)

* Form 278 requires disclosure of the filer's compensation, investments, assets, gifts, liabilities, certain employment agree-
ments or arrangements, and similar information regarding their spouse and dependent children.

** The STOCK Act forbids members of Congress and their staffs from engaging in insider trading on the basis of information
derived from their position. It also requires certain officials to report securities transactions valued above $1,000.
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rich-candidates-play-hide-and-seek-with-taxes-078747; James Bornemeier, “Candidate Nader Silent on Finances,”
L.A. Times, June 4, 1996, http://articles.latimes.com/1996-06-04/news/mn-11625_1_ralph-nader; Form SF-278
(Ralph Nader addendum), Public Financial Disclosure Form, June 14, 2000, at 21, available at http://pfds.opense-
crets.org/NO0000086_99.pdf.

See, e.g., Stephen Gandel, Shawn Tully, and Stacy Jones, “Here’s Why Donald Trump ‘Not Releasing’ His Taxes Could
Be Disastrous for his Candidacy,” Fortune, July 27, 2016, http://fortune.com/2016/07/27/donald-trump-not-releas-
ing-taxes/ (reporting that, since 1980, every party nominee produced a tax return, and all but three released their
returns before the nominating conventions); Joshua Gillin, “Which Presidential Candidate Has Released the Most
Tax Returns in History?” Politifact, July 1, 2015, heeps://www.politifact.com/florida/statements/2015/jul/01/jeb-bush/
which-presidential-candidate-has-released-most-tax/ (reporting on presidential candidates’ tax return disclosures).
Before President Trump, the last significant controversy over a candidate’s tax returns involved Mitt Romney, the 2012
Republican Party nominee. Romney delayed releasing any tax information until after he won the nomination, but
bowing to public pressure he eventually disclosed returns for the two prior tax years (2010 and 2011) and summary
information for the preceding two decades. See Philip Rucker, Jia Lynn Yang, and Steven Mufson, “Mitt Romney
Releases Tax Return for 2011, Showing He Paid 14.1 Percent Tax Rate,” Washington Post, Sept. 21, 2012, http://wapo.
st/UyPAls.

Mitchell Zuckoff, “Why We Ask to See Candidates’ Tax Returns,” New York Times, Aug. 5, 2016, https://www.ny-

times.com/2016/08/06/opinion/why-we-ask-to-see-candidates-tax-returns.html.
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html#article.

Under current law, candidates are required to file a statement of candidacy once their campaign raises $5,000, see 5
U.S.C. App. § 101(c); 11 CFR § 101.3; this proposal would add tax returns to the list of required disclosures at that
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While disclosure of business tax returns has not been part of the longstanding practice, for the reasons stated above, it
makes sense to update our disclosure requirements to include them.

Three years is the length of time that the IRS already requires taxpayers to keep their returns. This benchmark creates
public accountability without overburdening the candidates. See “How long should I keep records?” Internal Revenue
Service, last modified Apr. 23, 2018, https://www.irs.gov/businesses/small-businesses-self-employed/how-long-should-
i-keep-records. See generally “Presidential Tax Returns,” Zax History Project, accessed July 27, 2018, http://www.
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55 See, e.g., Treasury and General Government Appropriations Act of 2000, 3 U.S.C. § 102 (1999) (increasing the presi-
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See Elise Viebeck, “Guam Delegate May Have Violated Emoluments Clause with Lease, Ethics Office Says,”
Washington Post, Sept. 11, 2017, http://wapo.st/2vQQQowg; John Bresnahan, “Report: Azerbaijani Oil Compa-

ny Secretly Funded 2013 Lawmaker Trip,” Politico, May 13, 2015, https://www.politico.com/story/2015/05/
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wan-trip-094808; Scott Armstrong and Charles R. Babcock, “Ex-Director Informs on KCIA Action,” Washington
Post, June 6, 1977, http://www.washingtonpost.com/archive/politics/ 1977/06/06/ex-director-informs-on-keia-action/
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Caribbean Travel,” New York Times, Jun. 26, 2009, https://www.nytimes.com/2009/06/26/us/politics/26inquiry.html.

For instance, foreign diplomats now frequently stay at the president’s Washington, D.C., hotel, raising questions about
whether they are hoping to curry influence or favor with the president. Jonathan O’Connell and Mary Jordan, “For
Foreign Diplomats, Trump Hotel Is Place to Be,” Washington Post, Nov. 18, 2016, http://wapo.st/2INSWGE.

See supra n. 57 (denying President Trump’s motion to dismiss Foreign Emoluments Clause suit filed by District of Co-
lumbia and Maryland); Citizens for Responsibility & Ethics in Washington (CREW) v. Trump, No. 1:17-cv-00458
(S.D.N.Y. Dec. 21, 2017) (dismissing Foreign Emoluments Clause case due to lack of standing); Richard Blumenthal,
etal. v. Donald J. Trump, No. 1:17-cv-01154 (D.D.C. 2017) (pending). See also Peter Overby, “Emoluments Lawsuit
against President Trump Allowed to Proceed,” NPR, Mar. 28, 2018, https://n.pr/2GhzbFL. Task Force member Amy
Comstock Rick joined an amicus brief filed on behalf of ten former federal government ethics officers in CREW .
Trump.

Hobby Lobby, 134 S. Ct. at 2760 (“Congress enacted RFRA in 1993 in order to provide very broad protection for
religious liberty.”); Cf. Nevada Dep’t of Human Resources v. Hibbs, 538 U.S. 721, 728 (2003) (recognizing that Con-
gress can go beyond the narrow requirements of the 14th Amendment to enforce that amendment).

See 18 U.S.C. § 208(a) (barring most “officers” and “employees” of the federal government from participating “per-
sonally and substantially” in specific matters in which they, their spouse or minor child, business partners, or orga-
nizations with which they are affiliated have a “financial interest”); see also “18 USC § 208: Acts affecting a personal
financial interest,” Office of Government Ethics, accessed Nov. 16, 2017, https://www.oge.gov/Web/OGE.nsf/Resou
rces/18+U.S.C.+%C2%A7+208:+Acts+affecting+a+personal +financial +interest (explaining that, under Section 208,
an employee has “a disqualifying financial interest . . . if there is a close causal link between a particular Government
matter . . . and any effect on the asset or other interest (direct effect) and if there is a real possibility of gain or loss as a
result of . . . that matter (predictable effect)”).

See 18 U.S.C. § 202(c) (exempting the president, vice president, members of Congress and federal judges from the
definition of “officer” or “employee” in the conflict of interest statute). Members of Congress and federal judges are
also exempt, although they have their own ethics codes that prohibit some of the same conduct. See, e.g., “Code of
Conduct for Judicial Employees,” at 6-9 (defining conflicts of interest); “Rule XXIII — Code of Official Conduct,”
included in Rules of the House of Representatives, H.R. Doc. No. 114-192 (2017) (regulating, inter alia, receipt of gifts
and honoraria); “Rule XXXVII — Conflict of Interest,” included in 7he Standing Rules of the Senate, S. Doc. No. 113-
18 (2013) (defining conflicts of interest and regulating, inter alia, outside compensation).

See 5 C.ER. § 2635.402(b) note (“If a particular matter involves a specific party or parties, generally the matter will
at most only have a direct and predictable effect(] . . . on a financial interest of the employee in or with a party, such
as the employee’s interest by virtue of owning stock.”); Jack Maskell, Financial Assets and Conflict of Interest Regulation
in the Executive Branch, CRS Report No. R43365 (Washington, D.C.: Congressional Research Service, 2014), 6-7
(discussing recusal process and waivers).

5 C.ER. § 2635.402(b)(3).
See 5 C.ER. § 2635.402(b)(3) example 1 (“The Internal Revenue Service’s amendment of its regulations to change

the manner in which depreciation is calculated is not a particular matter, nor is the Social Security Administration’s
consideration of changes to its appeal procedures for disability claimants.”).
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For example, then future Supreme Court Justice Antonin Scalia, during his time at the Department of Justice, wrote
in a memo on the applicability of an Executive Order on conflicts of interest, that “it would obviously be undesir-
able as a matter of policy for the President or Vice President to engage in conduct proscribed by” conflict of interest
rules even if they did not technically apply. Antonin Scalia, Assistant Attorney General, Office of Legal Counsel,
“Applicability of 3 C.ER. Part 100 to the President and Vice President” (official memorandum, Washington, D.C.:
Department of Justice, 1974), https://fas.org/irp/agency/doj/olc/121674.pdf. See also Presidential Conflicts of Interest
Act of 2017, S. 65, 115th Cong. (2017) (requiring presidents and vice presidents, as well as their spouses and minor
children, to put any potentially conflicting assets into a blind trust).

The Department of Justice opined in 1974 that such concerns weighed against finding that Congress had intended to
include the president and vice president in the most recent version of the conflict of interest statute, which dates back
to 1962. See Letter from Laurence H. Silberman, Acting Attorney General, to Howard W. Cannon, Chairman, Senate
Committee On Rules and Administration (Sept. 20, 1974), available at https://fas.org/irp/agency/doj/olc/092074.
pdf (“[T]he conflict of interest problems of the President and the Vice President as individual persons must inevitably
be treated separately from the rest of the executive branch.” (quoting Special Committee on the Federal Conflict of In-
terest Laws, Conflict of Interest and Federal Service, Association of the Bar of the City of New York (1960): 16-17)).
Congress formally codified the exemption in 1989. 18 U.S.C. § 202(c) (amending 18 U.S.C. § 202 (1989)).

Walter M. Shaub, Jr., Director, U.S. Office of Government Ethics (remarks, Brookings Institution, Washington, D.C.,
Jan. 11, 2017), available at https:/[www.brookings.edu/wp-content/uploads/2017/01/20170111_oge_shaub_remarks.
pdf (“[E]very President in modern times has taken the strong medicine of divestiture. This means OGE Directors

could always point to the President as a model. They could also rely on the President’s implicit assurance of support if

anyone balked at doing what OGE asked them to do.”).

“Announcement of the Formation of a Blind Trust to Manage the President’s Personal Assets,” Jan. 30, 1981, in Ger-
hard Peters and John T. Woolley, 7he American Presidency Project, http:/[www.presidency.ucsb.edu/ws/?pid=44168.

See Christopher T. Anderson and Yuliya V. Tverdova, “Corruption, Political Allegiances, and Attitudes toward Gov-
ernment in Contemporary Democracies,” American Journal of Political Science 47 (2003): 91-92 (using survey data
and statistical analysis, authors demonstrate that “high levels of corruption reduce citizen support for democratic
political institutions across mature and newly established democracies around the globe”); Weiner, Strengthening Presi-
dential Ethics Law, 5-6.

“Donald Trump’s Many, Many Business Dealings in 1 Map,” Time, Jan. 10, 2017, http://time.com/4629308/donald-
trump-business-deals-world-map/; David A. Fahrenthold and Jonathan O’Connell, “Nine Questions about President
Trump’s Businesses and Possible Conflicts of Interest,” Washington Post, March 28, 2018, http://wapo.st/2DLYv5f;
Emily Stewart, “Trump Is ‘Definitely Still Involved’ in his Hotel Business, a New Report Says,” Vox, Dec. 30, 2017,
hteps:/fwww.vox.com/2017/12/30/16832964/trump-business-washington-hotel.

For instance, 66 percent of respondents to a Quinnipiac poll said that Donald Trump should place all of his busi-
ness holdings into a blind trust. Tim Malloy et al., U.S. Voters Approve of Obama, Disapprove of Trump, Quinnipiac
University National Poll Finds; Trump Should Stop Tweeting, Voters Say 2-1, Quinnipiac University, Jan. 10, 2017, 12,
available at https://poll.qu.edu/images/polling/us/us01102017_Utb35mky.pdf/.

U.S. Const. art. I, § 7.

Under OGE rules, mutual funds that track major U.S. indices like the Dow and S&P 500 are not deemed to pose any
conflict risk. See 5 C.ER. § 2634.310. President Barack Obama, for instance, kept much of his wealth in such assets
during his time in office, and it makes sense to allow future presidents to do the same. See Michael Galvis, “Barack
Obama’s Net Worth on his 55th Birthday,” 7ime, Aug. 4, 2016, http://time.com/money/4439729/barack-obama-net-
worth-55th-birthday/.

Typically, recusal is documented in a memo or other communication to an agency’s Designated Agency Ethics Official
(DAEO) or, for White House staff, a memo to the White House counsel.
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See Letter from Laurence H. Silberman, Acting Attorney General, to Howard W. Cannon, Chairman, Senate Com-
mittee On Rules and Administration (endorsing view that applying conflict of interest statute to the president would
“disable him from performing some of the functions prescribed by the Constitution”).

As a practical matter, one way for the president or vice president to avoid having to divest would be to refrain from
involvement in matters where they have a financial interest. Under this proposal, the decision as to whether to do so
would remain up to them. In the event a president chooses to avoid participation in a matter that raises a possible
conflict, divestiture would remain an option if his participation later proved necessary.

See, e.g., Presidential Conflicts of Interest Act of 2017, S. 65, 115th Cong. (2017); Presidential Conflicts of Interest
Act of 2017, H.R.371, 115th Cong. (2017); We the People Democracy Reform Act of 2017, S. 1880, 115th Cong.
(2017).

Both the Ethics in Government Act of 1978 and the criminal conflicts of interest statute, 18 U.S.C. § 208, passed
with strong bipartisan support. Senate Vote #245, “To Pass S. 555,” 95th Cong. (1978), available at https:/ [www.gov-
track.us/congress/votes/95-1977/s245; House Vote #1500, “To Agree to the Conference Report on S. 555, The Ethics
in Government Act of 1978,” 95th Cong. (1978), available at https:/[www.govtrack.us/congress/votes/95-1978/
h1500. See also “Congress Amends Conflict-of-Interest Laws,” CQ Almanac, 18th ed. (Washington, D.C.: Congres-
sional Quarterly, 1962) (the Kennedy and Eisenhower administrations both supporting a criminal conflict of interest
statute).

See Letter from Laurence H. Silberman, Acting Attorney General to Howard W. Cannon, Chairman, Senate Commit-
tee On Rules and Administration (endorsing the view that applying conflict of interest statute to the president would
“disable him from performing some of the functions prescribed by the Constitution”). The other objection that is
sometimes raised is that making the president and vice president subject to conflict of interest law would amount to
an unconstitutional qualification on their offices. See id. The Constitution sets forth specific qualifications for these
offices (natural born citizens at least 35 years old), U.S. Const. art. II, § 1, cl. 5, as it does for Congress, U.S. Const.
art. I, § 2, cl. 2 (House of Representatives); U.S. Const. art. I, § 3, cl. 3 (Senate); other qualifications are disallowed
absent a separate constitutional amendment. See U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995) (holding
that state constitutional prohibition of the name of an otherwise-eligible candidate for Congress from appearing on
the general election ballog, if that candidate has already served three terms in the House of Representatives or two
terms in the Senate, violates the Qualifications Clause of the Constitution for members of the House of Representa-
tives). But making the president and vice president subject to the same ethical rules as other officials does not amount
to imposition of an additional “qualification” on either office any more than subjecting him or her to other laws
barring egregious official misconduct like bribery or obstruction of justice does.

There is reason to believe that a president can indeed recuse himself from a particular matter. Recusal means refraining
from active involvement in the matter, not giving up all legal responsibility. Stephen D. Potts, Director, “Recusal Obli-
gation and Screening Arrangements” (official memorandum, Washington, D.C.: Office of Government Ethics, 1999),
htep://webapp1.dlib.indiana.edu/virtual_disk_library/index.cgi/4248912/FID265/DAEOGRAM/99/D099018.

pdf. Given that the president already does not actually participate in the vast majority of executive branch matters,
some have argued that there is no constitutional bar to requiring him to recuse in many instances. See, e.g., Weiner,
Strengthening Presidential Ethics Law; see also Daphna Renan, “Presidential Norms and Article II,” Harvard Law Re-
view 131 (2018): 2210-15, available at https://harvardlawreview.org/wp-content/uploads/2018/06/2187-2282_On-
line.pdf (discussing practices and norms to which presidents and executive branch agencies have conformed to prevent
the president’s direct involvement in specific enforcement matters).

See Managing Conflict of Interest in the Public Sector: A Toolkit, Organization for Economic Cooperation and Develop-
ment, 2005, available at https:/ [www.oecd.org/gov/ethics/49107986.pdf

See, e.g., 5 CER § 7501.104(a) (detailing certain prohibited assets and transactions for even high-ranking Depart-

ment of Housing and Urban Development employees). See also 5 C.ER § 3501.103(b) (detailing certain prohibited
land or natural resource interests and transactions for high-ranking officials in the Department of the Interior).
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86  United States v. Mississippi Valley Generating Co., 364 U.S. 520, 562 (1961).

87 For example, most commentators agree that the president can be punished for obstruction of justice, at least once
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he or she leaves office. See Daniel . Hemel and Eric A. Posner, “Presidential Obstruction of Justice,” Public Law
and Legal Theory Working Papers 665 (2017): 5, available at https://chicagounbound.uchicago.edu/cgi/viewcontent.
cgitarticle=2115&context=public_law_and_legal _theory (“[I]f the president interferes with an investigation because
he worries that it might bring to light criminal activity by himself, his family, or his top aides—and not for reasons
related to national security or faithful execution of federal law—then he acts corruptly, and thus criminally.”); Sean
Iling, “Trump’s Lawyer: The President Can’t Obstruct Justice. 13 Legal Experts: Yes, He Can,” Vox, Jan. 5, 2018,
hteps:/[www.vox.com/2017/12/4/16733422/donald-trump-new-york-times-sessions-russia-mueller-probe; Benjamin
Wittes, “The Flaw in Trump’s Obstruction-of-Justice Defense,” The Atlantic, June 4, 2018, https://www.theatlantic.
com/politics/archive/2018/06/even-the-president-can-obstruct-justice/ 561935/ (arguing that where president’s
“allegedly obstructive action was taken provably outside the contours of the president’s oath office and his take-care
clause obligations,” obstruction statutes should apply).

18 U.S.C. § 202(c)

Meredith McGehee and Willian Gray, 7he Ethics Blind Spot, Issue One, 2018, available at https://www.issueone.org/
wp-content/uploads/2018/02/Ethics-Blind-Spot-Final.pdf (explaining that the Office of Congressional Ethics lacks
subpoena power and requires reauthorization every new Congress).

Maggie Severns, “Reckless Stock Trading Leaves Congress Rife with Conflicts,” Politico, May 14, 2017, https://www.
politico.com/story/2017/05/14/congress-stock-trading-conflict-of-interest-rules-238033.

1Id. (reporting that 28 House members and six senators each traded more than 100 stocks in the past two years).

See Viebeck, “Guam Delegate May Have Violated Emoluments Clause with Lease, Ethics Office Says”; Bresnah-
an, “Report: Azerbaijani Oil Company Secretly Funded 2013 Lawmaker Trip”; Bresnahan, “Taiwan Trip Center of
Roskam Probe”; Armstrong and Babcock, “Ex-Director Informs on KCIA Action”; Associated Press, “Rangel and
Four Others in House Investigated Over Caribbean Travel.”

See, e.g., Jerry Markon, “Ex-Rep Jefferson (D-La.) Gets 13 Years in Freezer Cash Case,” Washington Post, Nov. 14,
2009, http://www.washingtonpost.com/wp-dyn/content/article/2009/11/13/AR2009111301266.html; “Former
Ohio Congressman Sentenced to Eight Years in Prison,” PBS News Hour, July 30, 2002, https://www.pbs.org/news-
hour/politics/politics-july-dec02-traficant_07-30; Associated Press, “3-year prison term for Rick Renzi,” Politico, Oct.
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an individual controversial CEO. A recent example of the White House setting enforcement policy is when the
Obama administration announced a policy to no longer initiate the deportation of young undocumented immigrants
meeting certain qualifications. In response, Homeland Security Secretary Janet Napolitano instructed immigration
enforcement agents to “immediately exercise their discretion, on an individual basis, in order to prevent low-priority
individuals from being placed into removal proceedings.” Julia Preston and John H. Cushman, Jr., “Obama to Permit
Young Migrants to Remain in U.S.,” New York Times, June 15, 2012, https://www.nytimes.com/2012/06/16/us/
us-to-stop-deporting-some-illegal-immigrants.html.

156 See, ¢.g., Renan, “Presidential Norms and Article II,” 2207 (discussing “the norm of investigatory independence” for
the presidency, which “prohibits presidential direction in individual investigatory matters”), 2236-39 (discussing the
president’s political control over policymaking through the administrative process).

157 See, e.g., Donald Rumsfeld, White House Chief of Staff, “Standards of Conduct: Contacts with Regulatory Agencies
and Procurement Officers” (official memorandum, Washington, D.C.: The White House, Oct. 10, 1975); Fred E
Fielding, Counsel to the President, “Communications with the Department of Justice” (official memorandum, Wash-
ington, D.C.: The White House, Feb. 10, 1981); C. Boyden Gray, Counsel to the President, “Prohibited Contacts
with Agencies” (official memorandum, Washington, D.C.: The White House, Feb. 1989); Quinn, “Contacts with
Agencies”; Michael Mukasey, Attorney General, “Communications with the White House” (official memorandum,
Washington, D.C.: Department of Justice, Dec. 19, 2007), available at https:/[www.justsecurity.org/wp-content/
uploads/2017/06/AG-2007-Memo-Communications-with-White-House.pdf; Holder, “Communications with the
White House and Congress”; McGahn, “Communications Restrictions with Personnel at the Department of Justice.”

158 See, ¢.g., Quinn, “Contacts with Agencies” (Clinton Administration); Kathryn Ruemmler, Counsel to the President,
“Prohibited Contacts with Agencies and Departments” (official memorandum, Washington, D.C.: The White House,
Mar. 23, 2012).

159 See supra n. 157; see also Report: The Security from Political Interference in Justice Act of 2007, S. Rep. No. 110-203, at 3
(2007), available at https://www.congress.gov/110/crpt/srpt203/CRPT-110srpt203.pdf (stating that Attorney General
Gonzales implemented a limited contacts policy permitting “at least 895 people in the executive branch to commu-
nicate with at least 42 people at the Department of Justice on non-national security related matters.”). The policy
shift was opposed by members of Congress and became a key focus of the nomination process of Gonzales™ successor,
Attorney General Michael Mukasey. Dan Eggen, “Mukasey Limits Agency’s Contacts with White House,” Washington
Post, Dec. 20, 2007, http://www.washingtonpost.com/wp-dyn/content/article/2007/12/19/AR2007121902303.html.

160 Mukasey committed to reinstating a more stringent limited contacts policy at his nomination hearing, and upon
confirmation, he restricted allowable contacts about pending criminal and civil cases to the attorney general and his
deputy and to the White House counsel and deputy counsel, with a provision that civil enforcement matters could
also be discussed with the associate attorney general. Jeannie Shawl, “Mukasey Memo Limits DOJ Case Discussions
with White House,” Jurist, Dec. 20, 2007, http://www.jurist.org/paperchase/2007/12/mukasey-memo-limits-doj-case.
php; Mukasey, “Communications with the White House.”

161 Donald E McGahn II, Counsel to the President, “Communications Restrictions with Personnel at the Department of

Justice,” (official memorandum, Washington, D.C.: White House, Jan. 27, 2017), available at https:/ [www.politico.
com/f/?id=0000015a-dde8-d23c-a7ff-dfef4d530000.
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162 Brooke Seipel, “Priebus Could Have Violated WH Policy by Speaking to FBI: Report,” 7he Hill, Mar. 17, 2017,
htep://thehill.com/blogs/blog-briefing-room/news/324596-priebus-could-have-violated-wh-policy-by-speaking-to-fbi-

GCOl‘t.

163 Matt Ford, “Why Trump’s Dismissal of Preet Bharara Matters,” Atlantic, Mar. 12, 2017, https://www.theatlantic.com/
politics/archive/2017/03/trump-bharara/519318/.

164 Trump personally interviewed Geoffrey Berman, then a partner at Rudy Giuliani’s former law firm, for the U.S. Attor-
ney position for the Southern District of New York; Ed McNally, a partner at the law firm founded by Trump’s former
personal attorney Marc Kasowitz, for the U.S. Attorney position for the Eastern District of New York; and Jessie Liu
for the U.S. Attorney position for the District of Columbia. Seung Min Kim and John Bresnahan, “Trump Person-
ally Interviewed U.S. Attorney Candidates,” Politico, Oct. 19, 2017, https://www.politico.com/story/2017/10/19/
trump-us-attorney-interviews-243962.

165 While all administrations since the 1970s have enacted policies, many of them have not been released until long after
they were issued, and some have yet to be publicly released. For example, a White House contacts policy memoran-
dum issued by President Obama’s White House counsel has not been released publicly as of the publication of this
report. Ruemmler, “Prohibited Contacts with Agencies and Departments.”

166 The story of the changes to the limited contact policy during George W. Bush’s administration provides an illustration
of how congressional scrutiny of contacts policies can make a difference. See supra, nn. 159-60.

167 'This proposal builds on existing DOJ guidance for particular contacts with outside parties. The U.S. Attorneys Manu-
al directs U.S. Attorneys and staff to report contacts with Members of Congress, their staffs, or the media. See Office
of the United States Attorneys, U.S. Attorneys Manual (Washington, D.C.: United States Department of Justice,
2018), §§ 1-7.000, 1-8.000, https://www.justice.gov/usam/united-states-attorneys-manual. Law enforcement officers
are already required to record certain information regarding their activities and communications; intra-agency struc-
ture already exists to manage any additional required disclosures. See Freedom of Information Act, 5 U.S.C. § 552.

168 To reduce duplication (or any perceived burden), Congress could make clear that once the log indicates the subject
and individuals involved in communications about a particular matter, subsequent log entries for each communica-
tion on the same matter are not required.

169 5 U.S.C. § 552.

170 Pursuant to the Privacy Act of 1974, 5 U.S.C. § 552a, the Department of Justice has procedures and rules in place to
electronically track Department communications, including with outside parties. See 66 Fed. Reg. 41445 (Aug. 8,
2001) (implementing new Department-wide correspondence-tracking system proposed on June 4, 2001, 66 Fed. Reg.
29992); “DQJ Systems of Records,” Department of Justice, last accessed Sept. 4, 2018, https://www.justice.gov/opcl/
doj-systems-records. The White House also maintains its records pursuant to the Presidential Records Act of 1978,

44 U.S.C. §§ 2201-2209; see also Julie Hirschfeld Davis, “White House to Keep Its Visitor Logs Secret,” New York
Times, Apr. 14, 2017, https://www.nytimes.com/2017/04/14/us/politics/visitor-log-white-house-trump.html (noting
that White House records are maintained pursuant to law and that disclosure practices vary from one administration
to the next).

171 Internal Revenue Service Restructuring and Reform Act of 1998, 26 U.S.C. §§ 6654, 7217 (1998). This legislation
has not been challenged as unconstitutional.

172 See supra n. 157.

173 See Federal Records Act, 44 U.S.C. §§ 2101-2118, 2901-2910, 3101-3107, and 3301-3324 (requiring creation and
retention of agency records); Freedom of Information Act, 5 U.S.C. § 552.
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174 The Presidential Records Act, 44 U.S.C. §§ 2201-2207. Presidents have consistently conformed to the Presidential
Records Act (PRA) without questioning its constitutionality. See Jonathan Turley, “Presidential Papers and Popular
Government: The Convergence of Constitutional and Property Theory in Claims of Ownership and Control of
Presidential Records,” Cornell Law Review 88 (2003): 666-72. While the PRA has not faced a significant constitution-
al challenge, the Supreme Court upheld the constitutionality of a PRA predecessor, the Presidential Recordings and
Materials Preservation Act, in Nixon v. Administrator of General Services, 433 U.S. 425 (1977) (holding that requiring
the publication of presidential records in no way “prevents the Executive Branch from accomplishing its constitution-
ally assigned functions,” and discussing the “abundant statutory precedent for the regulation and mandatory disclo-
sure of documents in the possession of the Executive Branch”). See also Armstrong v. Bush, 924 F.2d 282, 290 (D.C.
Cir. 1991) (noting that, when enacting the Presidential Records Act, “Congress was . . . keenly aware of the separation
of powers concerns that were implicated by legislation regulating the conduct of the President’s daily operations”).

175 See United States v. Nixon, 418 U.S. 683, 706-07.

176 Inspector General Act of 1978, 5 U.S.C. App. § 1 et seq. (1978). Special inspectors general can also be appointed
to oversee the administration of temporary government initiatives, such as the Troubled Asset Relief Program in the
Treasury Department. See Vanessa K. Burrows, 7he Special Inspector General for the Troubled Asset Relief Program (SIG-
TARP), CRS Report No. R40099 (Washington, D.C.: Congressional Research Service, 2009), https://fas.org/sgp/crs/
misc/RS22981.pdf.

177 5 U.S.C. App. § 5.
178 Id. § 6(a).

179 5 U.S.C. App. 3 § 3(a). Inspectors general are subject to removal by the president, with the president required to com-
municate in writing the reasons for the removal to both houses of Congress within 30 days of that action. /. § 3(b).

180 1d. § 8G. See also “The Inspectors General,” Council of the Inspectors General on Integrity and Efficiency, 2014, available
at heeps:/ [www.ignet.gov/sites/default/files/files/IG_Authorities_Paper_-_Final 6-11-14.pdf.

181 5 U.S.C. App. 3 §S 3(a), 6(f)(1). Agency heads transmit the budget proposals to the president, who submits them to
Congress. Id. §S 6(£)(2) - (3).

182 1d. § 3(b).

183 Inspectors general do not currently have express statutory authority to investigate political interference. When the
Department of Justice Inspector General and Office of Professional Responsibility investigated political interference
during the Bush administration’s U.S. Attorney firing scandal, the report the Offices co-authored explained that each
of the two Offices had jurisdiction to investigate certain aspects of U.S. Attorney and Department of Justice miscon-
duct, and did not reference improper White House interference in law enforcement. An Investigation into the Removal
of Nine U.S. Attorneys in 2006, 10 n. 12 (“OPR has jurisdiction to investigate allegations against U.S. Attorneys that
involve the exercise of their authority ‘to investigate, litigate, or provide legal advice.” The OIG has jurisdiction to
investigate all other allegations against U.S. Attorneys. See 5 U.S.C. App. 3 § 8E.”). The report also noted that, in the
midst of congressional and media scrutiny of the U.S. Attorney firings, Deputy Attorney General Paul McNulty rec-
ommended to Attorney General Alberto Gonzales that he direct OPR to conduct an investigation into the removals

of the U.S. Attorneys. /d. at 92-93.

184 5 U.S.C. App. 6 § 6(e)(4) (“[t]he Attorney General shall promulgate, and revise as appropriate, guidelines which shall
govern the exercise of [inspectors general’s] law enforcement powers”); John Ashcroft, Attorney General, “Attorney
General Guidelines for Offices of Inspector General with Statutory Law Enforcement Authority” (official memoran-
dum, Washington, D.C.: Department of Justice, 2003) (requiring, inter alia, adherence to attorney general guidelines
applicable to criminal investigative practices and completion of law enforcement training program, and establishing
special procedures for investigations involving senior executive branch officials and other sensitive targets).
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185 The Council of Inspectors General for Integrity and Efficiency publishes professional standards pursuant to the
Inspector General Reform Act of 2008, 5 U.S.C. App. § 11(c)(2)(A) (2008), which require that investigations be
conducted ethically, with impartiality and objectivity, and in accordance with all applicable laws, rules, and regula-
tions, guidelines from the Department of Justice and other prosecuting authorities, and internal agency policies and
procedures, with due respect for the rights and privacy of those involved. Quality Standards for Investigations, Council
of the Inspectors General for Integrity and Efficiency, 2011, available at https://www.ignet.gov/sites/default/files/files/
invprgl21lappi.pdf.

186 See, e.g., 5 U.S.C. App. 6 § 4(b) (requiring reviews to ensure compliance with standards established by the comptrol-
ler general of the United States for audits and that internal quality controls are in place and operating); /. § 6(e)(7)
(requiring establishment of external review process, in consultation with the attorney general, to ensure that adequate
internal safeguards and management procedures exist for exercise of law enforcement powers).

187 See Kathleen Clark, “Toward More Ethical Government: An Inspector General for the White House,” Mercer Law
Review 49 (1998): 553, 555-56, 564 (discussing downsides of independent counsel investigations, which includ-
ed expense, increased political use of ethics allegations, and decreased public trust in government, and arguing that
inspector general mechanism helps promote ethical environment); Letter from Walter M. Shaub, Senior Director for
Ethics, Campaign Legal Center, to Trey Gowdy, Chairman, and Elijah E. Cummings, Ranking Member, Committee
on Oversight and Government Reform, United States House of Representatives (Nov. 9, 2017): 13-15, available at
hteps:/fwww.politico.com/f/2id=0000015f-a141-de5e-abf-bfd5436b0001 (advocating for establishment of inspector
general with regular jurisdiction over small agencies and limited special jurisdiction to conduct ethics investigations
throughout executive branch).

188 U.S. Const. art. 11, § 2, cL. 1.

189 Margaret Colgate Love, “Reinventing the President’s Pardon Power,” Federal Sentencing Reporter 20 (2007): 6, available
at htep://pardonlaw.com/wp-content/uploads/pardonlawimport/FSR.Pardon.2007.final. pdf (quoting Alexander
Hamilton in Federalist No. 74 (“the criminal code of every country partakes so much of necessary severity that,
without an easy access to exceptions in favor of unfortunate guilt, justice would wear a countenance too sanguinary
and cruel”) and James Iredell, Address in the North Carolina Ratifying Convention (“It is impossible for any general
law to foresee and provide for all possible cases that may arise; and therefore an inflexible adherence to it, in every
instance, might frequently be the cause of very great injustice.”)).

190 Margaret Colgate Love, “Reinventing the President’s Pardon Power,” 6, n. 6; Proclamation 4483, 42 Fed. Reg. 4391
(Jan. 21, 1977) (President Carter granting pardon for violations of the Selective Service Act, August 4, 1964 to March
28, 1973); Proclamation 4313, 39 Fed. Reg. 34511 (Sept. 16, 1974) (President Ford creating “amnesty discharge,” 32
C.ER. § 724.112); see also The Federalist No. 74 (Alexander Hamilton) (“in seasons of insurrection or rebellion, there
are often critical moments when a well-timed offer of pardon to the insurgents or rebels may restore the tranquility of
the commonwealth, and which, if suffered to pass unimproved, it may never be possible afterwards to recall”).

191 The Federalist No. 74 (Alexander Hamilton) (“The reflection that the fate of a fellow-creature depended on his sole
fiat, would naturally inspire scrupulousness and caution.”). James Madison believed that the threat of impeachment
would serve as a check on abuse of the pardon power: “There is one security in this case [a misuse of the pardon
power by the president] to which gentlemen may not have adverted: if the President be connected, in any suspicious
manner, with any person, and there be grounds to believe he will shelter him, the House of Representatives can
impeach him; they can remove him if found guilty; they can suspend him when suspected, and the power will devolve
on the Vice-President.” Jonathan Elliot, ed., 7he Debates in the Several State Conventions on the Adoption of the Federal
Constitution (Philadelphia: J.B. Lippincott & co.; Washington, D.C.: Taylor & Maury, 1836-1859), 3:498, available
at heeps://memory.loc.gov/cgi-bin/ampage?collld=1led &fileName=003/1led003.db& recNum=509&itemLink=r?am-
mem/hlaw:@field(DOCID+@lit(ed00318))%25230030509&link Text=1.

192 Presidents began to rely on the attorney general for advice on pardons in 1854, though it was not until 1865 that
the Office of the Clerk of Pardons was established in the Office of the Attorney General. See Margaret Colgate Love,
“Reinventing the President’s Pardon Power,” 6; see also “Department of Justice, Office of the Pardon Attorney. 1894
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— Organization Authority Record,” National Archives Catalog, accessed Sept. 10, 2018, available at https://catalog.
archives.gov/id/10451179 (noting the administrative history of the Pardon Attorney office).

193 The Pardon Attorney submits recommendations to the president through the deputy attorney general. 28 C.ER Part
1.6 (procedure for reviewing petitions and submitting recommendations to the president); 28 C.ER. Part 0, Subpart
G (delegating authority to the Pardon Attorney and specifying that pardon recommendations to the president are
submitted through the deputy attorney general).

194 Ofhice of the United States Attorneys, U.S. Attorneys’ Manual (Washington, D.C.: Department of Justice, 2018),
§ 9-140.000 (“Pardon Attorney”), available at https:/[www.justice.gov/usam/usam-9-140000-pardon-attor-
ney#9-140.112.

195 See Margaret Colgate Love, “Reinventing the President’s Pardon Power,” 6 (citing only three occasions between 1953
and 1999 where the Department of Justice’s process was not followed: President Ford’s pardon of President Nixon in
1974, President Reagan’s 1981 pardon of two FBI officials who had authorized illegal surveillance of the homes of
friends of the Weather Underground, and President Bush’s 1992 pardon of six Iran-Contra defendants.); Samuel T.
Morison, “The Politics of Grace: On the Moral Justification of Executive Clemency,” Buffalo Criminal Law Review 9
(2005): 45 n. 85 (citing pardons of President Nixon, FBI officials, and Iran-Contra defendants as among those consti-
tuting “roughly one percent of th[e] total” cases granted between March 1945 and January 2001 for which there was
no prior Justice Department review).

196 President Clinton pardoned fugitive billionaire Marc Rich hours before leaving office in 2001 after a carefully or-
chestrated lobbying campaign that included Rich’s ex-wife, Denise Rich, who was a prominent donor to Democratic
Party committees, Hillary Clinton’s senatorial campaign, and the Clinton Foundation. Josh Getlin, “Clinton Pardons
a Billionaire Fugitive, and Questions Abound,” Los Angeles Times, Jan. 24, 2001, http://articles.latimes.com/2001/
jan/24/news/mn-16268; Jackie Judd and David Ruppe, “Denise Rich Gave $450,000 to Clinton Library,” ABC News,
Feb. 9, 2001, https://abcnews.go.com/Politics/story?id=121846&page=1. The pardon was the subject of congressional
and criminal investigations for alleged bribery. The pardon was the subject of congressional and criminal investigations
for alleged bribery. Joe Conason, “What Sessions Should Tell Trump about Pardons—Before It’s Too Late,” National
Memo, July 27, 2017, hetp://www.nationalmemo.com/sessions-tell-trump-pardons/.

197 Isaac Toussie pleaded guilty in 2001 to using false documents to have mortgages insured by the Department of
Housing and Urban Development, and in 2002 to mail fraud. Ken Belson and Eric Lichtblau, “A Father, A Son, and
a Short-Lived Presidential Pardon,” New York Times, Dec. 25, 2008, https://www.nytimes.com/2008/12/26/us/26par-
don.html. The White House maintained that when President Bush granted the pardon, neither he nor his advisers
were aware that Toussie’s father had recently donated a total of $30,800 to Republicans. /2.

198 Id.

199 Proclamation 8159, 72 Fed. Reg. 37095 (July 2, 2007), available at https:/[www.gpo.gov/fdsys/pkg/FR-2007-07-06/
pdf/07-3328.pdf; see also Amy Goldstein, “Bush Commutes Libby’s Prison Sentence,” Washington Post, July 3, 2007,
htep://www.washingtonpost.com/wp-dyn/content/article/2006/03/28/AR2006032800858.html (reviewing the facts
and summarizing contemporary criticism of the commutation).

200 Proclamation 6518, 57 Fed. Reg. 62145 (Dec. 24, 1992) (granting clemency to Caspar Weinberger, Elliott Abrams,
Duane Clarridge, Alan Fiers, Clair George, and Robert McFarlane), available at http:/[www.presidency.ucsb.edu/
ws/?pid=20265; see also Walter Pincus, “Bush Pardons Weinberger in Iran-Contra Affair,” Washington Post, Dec. 25,
1992, http://www.washingtonpost.com/wp-dyn/content/article/2006/03/28/AR2006032800858.html (including
independent counsel’s objection that the pardons constituted a “coverup”).

201 Flynn and Manafort are potential witnesses in the special counsel investigation into whether Russia interfered in the

2016 election, contributing to the condemnation of the reports. Michael S. Schmidt, Jo Becker, Mark Mazzetti,
Maggie Haberman, and Adam Goldman, “Trump’s Lawyer Raised Prospect of Pardons for Flynn and Manafort,” New
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York Times, Mar. 28, 2018, https://www.nytimes.com/2018/03/28/us/politics/trump-pardon-michael-flynn-paul-
manafort-john-dowd.html.

202 See, e.g., Alex Whiting, “Why Dangling a Pardon Could Be an Obstruction of Justice—Even If the Pardon Power
Is Absolute,” Just Security, Mar. 28, 2018, https://www.justsecurity.org/54356/dangling-pardon-obstruction-jus-
tice-even-pardon-power-absolute/; Sean Illing, “T Asked 11 Legal Experts If Trump’s Lawyer Obstructed Justice,” Vox,
Mar. 29, 2018, https://www.vox.com/2018/3/29/17174042/trump-pardons-manafort-flynn-mueller-probe.

203 Model Code of Judicial Conduct R. 2.11.

204 The factors considered by the Pardon Attorney include: (1) the perspectives of the prosecutors and sentencing judge;
(2) the gravity of the offense; (3) the recipient’s acceptance of responsibility; (4) the petitioner’s criminal rehabilitation
record; and (5) the need for relief. See U.S. Attorneys’ Manual § 9-140.000.

205 Many scholars and writers on the pardon power have expressed support for greater pardon transparency, through
increased congressional involvement or otherwise. See Glenn H. Reynolds, “Congressional Control of Presidential
Pardons,” Nevada Law Journal Forum 2 (2018) (Congress could require that the president submit pardon explanations
to Congress, that pardons be recorded and preserved by the National Archives, or that the archivist maintain an index
of pardons organized by crimes and circumstances); Kathleen Dean Moore, Pardons: Justice, Mercy, and the Public
Interest (New York: Oxford University Press, 1989) (pardons should be accompanied by a written explanation of the
reasons); Margaret Colgate Love, Reinvigorating the Federal Pardon Process: What the President Can Learn from the
States, American Constitution Society, 2013, 9-10, available at https://[www.acslaw.org/wp-content/uploads/2018/04/
Love_-_Reinvigorating_the_Federal_Pardon_Process_0.pdf (the president should publicly announce a pardoning
policy and publish an annual report setting forth the reasons for each grant of clemency); PS. Ruckman, Jr., “Prepar-
ing the Pardon Power for the 21st Century,” University of St. Thomas Law Journal, 12 (2016): 472-75, available ar
htep://www.rve.cc.il.us/faclink/pruckman/pardoncharts/JEdit.htm (proposing that a clemency board publish data on
the efficiency of processing pardon applications, and further proposing a return to the pre-1933 practice of presidents
submitting detailed annual reports on pardons to Congress); Brendan Koerner, “It’s Time to Make the Clemency Sys-
tem Less Opaque,” Wired, Oct. 7, 2016, https://www.wired.com/2016/10/time-make-clemency-system-less-opaque/
(proposing an “online clemency-monitoring system,” essentially a digital version of the pre-1933 report).

206 Ruckman, “Preparing the Pardon Power for the 21st Century,” 475-76. It is unclear why this process was abandoned.
According to one reporter, the process was initially stopped as part of a broader cost-cutting measure to eliminate
printing during the Great Depression, and it was not resumed to prevent embarrassment to those whose crimes were
being pardoned. Koerner, “It’s Time to Make the Clemency System Less Opaque.”

207 See, e.g., William Jefferson Clinton, “My Reasons for the Pardons,” New York Times, Feb. 18, 2001, hteps://www.
nytimes.com/2001/02/18/opinion/my-reasons-for-the-pardons.html; Andrew Novak, “Transparency and Compara-
tive Executive Clemency: Global Lessons for Pardon Reform in the United States,” Michigan Journal of Legal Reform
49 (2016): 842 (citing remarks by President Ford on granting a pardon to President Nixon, and a proclamation by
President Bush on granting clemency to former Secretary of Defense Caspar Weinberger and others). See Robert Pear,
“President Reagan Pardons 2 Ex-EB.I. Officials in 1970’s Break-Ins,” New York Times, Apr. 16, 1981, available ar
hteps://www.nytimes.com/1981/04/16/us/president-reagan-pardons-2-ex-fbi-officials-in-1970-s-break-ins.html (citing
President Reagan’s statement on pardoning two former FBI officials).

208 Colo. Const. art. IV, § 7; Ind. Const. art. V; § 17; Iowa Const. art. IV, § 16; Ky. Const. § 77; Md. Const. art. II, §
20; Ohio Const. art. III, § 11; N.J. Stat. Ann. § 2A:167-3.1; Or. Rev. Stat. § 144.660; Tenn. Code Ann. §§ 40-27-
101, 107; Va. Const. art. V, § 12; Wash. Const. art. III, § 11; W. Va. Const. art. 7, § 11; Wis. Const. art. V, § 6;
Wyo. Const. art. 4, § 5. See generally Margaret Colgate Love, “Reinvigorating the Federal Pardon Process: What the
President Can Learn from the States,” University of St. Thomas Law Journal 9 (2013): 743-51. For a discussion of
the benefits and drawbacks of instating a reasons requirement, see Daniel T. Kobil, “Should Clemency Decisions Be
Subject to a Reasons Requirement?” Federal Sentencing Reporter 13 (2000): 150.
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209 See Presidential Pardon Transparency Act of 2017, H.R. 3489, 115th Cong. (2017) (requiring that the name of the
person pardoned, the full text of the reprieve, and the date of issue is published in the Federal Register); Abuse of the
Pardon Prevention Act, H.R. 5551 & S.2770, 115th Cong. (2018) (directing the attorney general to produce investi-
gative materials to Congress in the event of certain pardons granted by the president).

210 We calculated this average from the yearly figures provided by the Pardon Attorney. “Clemency Statistics,” U.S. De-
partment of Justice, Office of the Pardon Attorney, accessed Aug. 23, 2018, https://www.justice.gov/pardon/clemen-
cy-statistics. In 2014, President Obama announced an initiative for federal inmates to have their sentences commuted
or reduced if they met certain factors. The initiative resulted in 583 and 1,043 commutations in 2015 and 2016,
respectively. Without these two years, the average drops further.

211 Former Pardon Attorney Margaret Colgate Love argues that President Roosevelt’s 1933 “decision to stop publishing
reasons for grants deprived the public of the factual predicate necessary to hold pardon decision-makers accountable
and reinforced the impression that pardoning was mysterious, capricious, and possibly corrupt. It also encouraged
both the president and the Justice Department to think that they did not need to be accountable to the public for
pardoning.” Margaret Colgate Love, Reinvigorating the Federal Pardon Process: What the President Can Learn from the
States, American Constitution Society, 2013, 9-10, available at https://www.acslaw.org/wp-content/uploads/2018/04/
Love_-_Reinvigorating_the_Federal_Pardon_Process_0.pdf.

212 5 U.S.C. App. 3§ 3(b).
213 44 U.S.C. § 2201-2209.

214 Congress also requires disclosure of foreign intelligence information to congressional intelligence committees de-
spite the president bearing “primary responsibility for the scope and conduct of foreign intelligence activities” and
acting as “the sole organ of the nation in foreign relations.” Philip A. Lacovara, “Presidential Power to Gather In-
telligence: The Tension between Article Il and Amendment IV,” Law & Contemporary Problems 40, no. 3 (1976):
107. See National Security Act of 1947, 50 U.S.C. §§ 3001, 3043(a)(1), 3091(a)(1), 3093(c) (requiring the president
to transmit to Congress an annual report on the national security strategy of the United States; to keep congressional
intelligence committees fully and currently informed of intelligence activities; to provide congressional intelligence
committees written findings that covert actions are necessary, and, in instances when such findings are not reported
to the committees, to provide a statement of the reasons for not giving prior notice, with an obligation to disclose the
finding or provide an explanation for its continued withholding within 180 days); Intelligence Authorization Act for

Fiscal Year 2015, Pub. L. No. 113-293, 128 Stat. 3990—4008.

215 The Supreme Court has held that, in some circumstances, the president can be required to disclose information
without violating the separation of powers doctrine. United States v. Nixon, 418 U.S. 683, 706-07 (1974); see also
Reynolds, “Congressional Control of Presidential Pardons,” 33—-34 (“Although Congress cannot tie the president’s
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